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United  States  Court  of  Appeals  foif  the 
District  of  Columbia 

a  Supreme  Court  of  the  District  of  Columbia. 

At  Law  No.  85207 

United  States  of  Ameeica,  at  the  Relation  of  Maine  Potato 
Geo  wees  &  Shippees  Association,  Phillips  &  Company, 
Inc.,  and  J.  L.  Budeeau,  Relators ,  j 

vs.  | 

1 

Inteestate  Commeece  Commission,  Respondent 

United  States  of  Ameeica, 

District  of  Columbia,  ss:  j 

BE  IT  REMEMBERED,  That  in  the  Supreme  Couri  of  the 
District  of  Columbia,  at  the  City  of  Washington, 
in  said  District,  at  the  times  hereinafter  mentioned, 
the  following  papers  were  filed  and  proceedings 
had,  in  the  above-entitled  cause,  to  wit : —  j 

1  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207 

I 

United  States  of  America  at  the  Relation  of  Maine  Potato 
Geo  wees  &  Shippees  Association,  Foet  FAfEFiELD, 
Maine;  Phillips  &  Company,  Inc.,  58  Commercial 
Place,  Norfolk,  Va. ;  and  J.  L.  Budeeau,  Realty  Build¬ 
ing,  Savannah,  Ga.,  Relators, 

v. 

Inteestate  Commeece  Commission, 
Washington,  D.  C.,  Respondent. 

Petition  for  Writ  of  Mandamus 

Filed  March  15  1935 

Now  come  the  relators,  Maine  Potato  Growers  &  Ship¬ 
pers  Association,  Phillips  &  Company,  Inc.,  and  J.  L. 
Budreau,  and  respectfully  show  to  the  Court : 
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I. 

The  Parties 

The  relator,  Maine  Potato  Growers  &  Shippers  Associa¬ 
tion,  is  and  at  all  times  herein  mentioned  was  a  voluntary 
association  of  potato  growers  and  shippers  in  the  State  of 
Maine,  principally  in  Aroostook  County;  the  relator,  Phil¬ 
lips  &  Company,  Inc.,  is  a  corporation  engaged  in  the  dis¬ 
tribution  of  potatoes,  including  Maine  potatoes,  with  prin¬ 
cipal  office  at  58  Commercial  Place,  Norfolk,  Va.,  and  re¬ 
lator,  J.  L.  Budreau,  trading  as  J.  L.  Budreau  &  Company, 
is  engaged  in  the  distribution  of  potatoes,  including  Maine 
potatoes,  with  principal  office  in  the  Realty  Building,  Savan¬ 
nah,  Ga. 

The  respondent  is  the  Interstate  Commerce  Commission 
as  now  constituted,  created  and  established  under  Sections 
11  and  24  of  the  Interstate  Commerce  Act  and  will  be  re¬ 
ferred  to  herein  as  the  “Commission.” 

2  II 

The  Statutory  Provisions  Involved 

(1)  By  Section  13(1)  of  the  Interstate  Commerce  Act 
(U.  S.  Code,  title  49)  it  is  provided  that  “Any  person,  firm, 
corporation,  company,  or  association,  or  any  mercantile, 
agricultural,  or  manufacturing  society”  “may  apply  to 
said  Commission  by  petition”  “complaining  of  anything 
done  ...  by  any  common  carrier  subject  to  the  provisions 
of  this  Act,  in  contravention  of  the  provisions  thereof”. 

(2)  By  Section  1(5)  of  the  said  Act,  it  is  provided  that 
“All  charges  made  for  any  service  rendered  or  to  be  ren¬ 
dered  in  the  transportation  of  passengers  or  property  .  .  . 
shall  be  just  and  reasonable,  and  every  unjust  and  unrea¬ 
sonable  charge  for  such  service  or  any  part  thereof  is  pro¬ 
hibited  and  declared  to  be  unlawful 

(3)  At  the  time  Relators  filed  their  complaints  with  the 
Interstate  Commerce  Commission,  which  complaints  are 
fully  described  hereinafter,  Section  15a  of  the  said  Act  pro¬ 
vided  the  following  rate-making  rule : 

“(2)  In  the  exercise  of  its  power  to  prescribe  just  and 
reasonable  rates  the  Commission  shall  initiate,  modify,  es¬ 
tablish  or  adjust  such  rates  so  that  carriers  as  a  whole  (or 
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as  a  whole  in  each  of  such  rate  groups  or  territories  as  the 
Commission  may  from  time  to  time  designate)  will!  under 
honest,  efficient  and  economical  management  and  reasonable 
expenditures  for  maintenance  of  way,  structures  and  equip¬ 
ment,  earn  an  aggregate  annual  net  railway  operating  in¬ 
come  equal,  as  nearly  as  may  be,  to  a  fair  return  upon  the 
aggregate  value  of  the  railway  property  of  such  carriers 
held  for  and  used  in  the  service  of  transportation.” 

Subsequent  to  the  hearings  before  the  Commissioi}  on  the 
said  complaints  and  effective  June  16,  1933,  Section!  15a  of 
the  said  Act  was  amended  to  provide  a  new  and  different 
rate-making  mandate,  as  follows : 

4 ‘(2)  In  the  exercise  of  its  power  to  prescribe  jqst  and 
reasonable  rates  the  Commission  shall  give  due  considera¬ 
tion,  among  other  factors,  to  the  effect  of  rates  on  the  move¬ 
ment  of  traffic;  to  the  need,  in  the  public  interest,  of 
3  adequate  and  efficient  railway  transportation!  service 
at  the  lowest  cost  consistent  with  the  furnishing  of 
such  service;  and  to  the  need  of  revenues  sufficient  to  en- 
able  the  carriers,  under  honest,  economical,  and  Efficient 
management,  to  provide  such  service.  ’  ’ 

(4)  By  Section  500  of  the  Transportation  Act,  1^20,  (U. 
S.  Code,  Title  49,  Sec.  142),  it  is  declared  to  be  “thfe  policy 
of  Congress  to  promote,  encourage  and  develop  watdr  trans¬ 
portation,  service  and  facilities  in  connection  with  t[he  com¬ 
merce  of  the  United  States,  and  to  foster  and  preserve  in 
full  vigor  both  rail  and  water  transportation”. 

(5)  By  Section  6(13)  of  the  Interstate  Commerce  Act  the 
Commission  is  given  jurisdiction — 

“  (c)  To  establish  proportional  rates,  or  maxiijmm,  or 
minimum,  or  maximum  and  minimum  proportional  rates, 
by  rail  to  and  from  the  ports  to  which  the  traffic  is  brought, 
or  from  which  it  is  taken  by  the  water  carrier,  and  to  deter¬ 
mine  to  what  traffic  and  in  connection  with  what  vessels 
and  upon  what  terms  and  conditions  such  rates  shajl  apply. 
By  proportional  rates  are  meant  those  which  differ  from 
the  corresponding  local  rates  to  and  from  the  piort  and 
which  apply  only  to  traffic  which  has  been  brought  to  the 
port  or  is  carried  from  the  port  by  a  common  carrier  by 
water.” 


4  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

Ill 

The  Proceedings  Before  the  Commission 

(A)  The  complaint  of  relator  Maine  Potato  Growers  & 
Shippers  Association  against  the  Bangor  &  Aroostook  Rail¬ 
road  Company,  a  carrier  subject  to  the  provisions  of  the 
Interstate  Commerce  Act,  was  filed  with  the  Commission 
August  29,  1932.  The  complaint  against  the  Bangor  & 
Aroostook  of  relators  Phillips  &  Company,  Inc.,  and  J.  L. 
Budreau  (who  complained  jointly  with  the  town  of  Sears- 
port,  Maine,  and  distributors  of  potatoes  located  at  other 
points)  was  filed  with  Commission  November  26,  1932.  The 
Bangor  &  Aroostook  Railroad  Company  was  the  single  de¬ 
fendant  of  both  complainants. 

(B)  These  two  complaints,  docketed  as  Nos.  25,511  and 
25,679,  respectively,  were  consolidated  for  hearing,  consid¬ 
eration  and  disposition  by  the  Commission.  The 

4  complaints  assailed  as  unjust  and  unreasonable  and 
unlawful  in  violation  of  Section  1  of  the  Interstate 
Commerce  Act,  the  rates  charged  by  the  Bangor  &  Aroos¬ 
took  for  the  transportation  of  potatoes,  in  carloads,  from 
points  on  its  line  in  northern  Maine  to  the  port  of  Sears- 
port,  Maine,  for  water  movement  beyond.  Of  the  45  origins 
on  the  Bangor  &  Aroostook  covered  by  the  complaints,  44 
were  located  in  Aroostook  County.  It  was  prayed  in  both 
complaints  that  the  Commission  determine  reasonable  rates 
for  future  application  for  the  rail  movement  to  Searsport 
for  water  transportation  beyond,  and  the  complaint  in  No. 
25,679  specifically  prayed  for  the  determination  of  reason¬ 
able  proportional  rates,  under  Section  6(13)  of  the  Inter¬ 
state  Commerce  Act,  for  use  in  connection  with  the  water 
lines  serving  Searsport. 

(C)  Hearings  on  the  complaints  were  held  jointly  before 
an  Exajniner  of  the  Commission  January  23  to  January  28, 
1933.  The  evidence  presented  showed:  The  potato-produc¬ 
ing  district  of  Maine  is  the  northern  part  of  the  State,  lying 
principally  in  Aroostook  County.  Of  the  production  of 
potatoes  in  the  18  commercially  important  producing  States, 
the  State  of  Maine  produces  almost  one-fifth  of  the  total. 
The  yield  per  acre  in  Maine  is  more  than  200  per  cent  of 
the  average  yield  in  the  18  commercially  important  produc¬ 
ing  States.  The  production  of  potatoes  in  Maine,  prin- 
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cipally  in  Aroostook  County,  in  the  seasons  1928-1^29  and 
1931-1932  averaged  over  18  per  cent  of  the  total  production 


in  the  18  surplus  late-producing  States,  the  Maine  produc¬ 
tion  being  an  average  of  46,380,000  bushels.  This  tremen¬ 
dous  production  of  potatoes,  almost  wholly  in  one  jcounty, 
is  unique.  There  is  no  similar  situation  at  any  oth^r  place 
in  the  United  States,  the  remaining  four-fifths  of  tbe  com¬ 
mercial  production  of  potatoes  being  distributed  thrbugh  17 


states.  (Exhibit  No.  13;  “ Marketing  Maine  Potatoes”, 
U.  S.  Dept,  of  Agriculture). 

(D)  The  evidence  presented  to  the  Condmission 
5  further  showed :  The  line  of  the  Bangor  &  Aijoostook 
runs  north  and  south,  from  the  potato  producing  dis¬ 
trict  of  northern  Maine,  Aroostook  County,  to  connection 
with  other  railroads  and  to  the  port  of  Searsporf,  in  the 
southern  part  of  the  State.  A  map  showing  the  linje  of  the 
Bangor  &  Aroostook  is  attached  hereto  and  madb  a  part 
hereof  as  Appendix  A.  (Exhibit  No.  21).  Aroostook 
County  is  served  exclusively  by  the  Bangor  &  Aroostook 
and  this  tremendous  quantity  of  traffic  and  large  I  propor¬ 
tion  of  the  total  United  States  production  of  potatoes  is 
available  to  that  railroad  on  the  northern  end  of  its  line  for 
transportation  southbound  over  its  line.  The  traffic  moves 
in  volume  for  8  months  of  the  year,  beginning  in  October. 
This  potato  traffic  has  brought  continuous  and  increasing 
prosperity  to  the  Bangor  &  Aroostook  and  contributes  the 
largest  proportion  of  the  carrier’s  revenue.  The  (total  op¬ 
erating  revenue  of  the  Bangor  &  Aroostook  in  1931  was 
$6,885,200.00  (Exhibit  No.  17),  freight  revenue  constituting 
more  than  90  per  cent  of  the  total.  The  following  figures 
from  the  annual  report  to  the  Commission  of  the  Bangor  & 
Aroostook  show  the  freight  revenue  derived  by  the  carrier 
from  different  classes  of  freight  traffic  (Arg.  E k.,  Sheet 
12):  | 

I.  Agricultural  Products . $3,280,877 

POTATOES . $3 ,206 ,024  I 

II.  Animals  &  Products . !  14,641 


III.  Products  of  Mines . !  261,066 

Coal  (inbound)  .  $225,000 

Salt  (inbound) .  11,314 
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IV.  Products  of  Forests  . 

.  $554,535 

Pulpv’ood . 

$348,386 

Lumber . 

115,603 

V.  Manf.  &  Misc . 

.  1,776,418 

Fertilizer  (Potatoes) . 

$547,826 

Newsprint . 

536,638 

Petroleum  &  Oil . 

275,845 

Paper  Bags,  Wrappings  & 

Paperboard . 

74,000 

Less-than-Carload . 

.  367,186 

GRAND  TOTAL . $6,254,723 


The  following-  figures  show  the  high  earnings  of  the 
6  Bangor  &  Aroostook  and  the  relation  of  the  potato 
traffic  to  the  carrier’s  prosperity.  It  should  be  noted 
that  the  7  per  cent  dividends  in  the  years  1928  to  1931  were 
paid  on  greatly  increased  amounts  of  common  stock.  (Arg. 
Ex.,  Sheet  13) : 


Common  Stock 
Dividends 
4% 

5M%  and  6% 
7% 


Years 

1917-1922 

1923-1927 

1928-1931 


Average  Carloads  of 
Potatoes  per  Season 
17,200 
27,600 
40,025 


Common  stock  increased  over  80  per  cent.  From  $3,- 
860,000  to  $5,328,000  in  1927;  to  $6,821,000  in  1929;  and 
to  $7,089,600  in  1930. 

Funded  debt  reduced  almost  $5,000,000 :  From  $22,305,- 
298  in  1922  to  $17,424,000  in  1931. 

The  evidence  further  showed  that  practically  all  of  the  po¬ 
tato  traffic,  which  has  adequately  maintained  the  earnings 
of  the  Bangor  &  Aroostook,  is  interchanged  by  that  carrier 
with  it^  rail  connection  at  Northern  Maine  Junction.  The 
proportion  interchanged  at  that  junction  averaged  in  the 
years  1926  to  1932  over  96  per  cent  of  the  total  cars  inter¬ 
changed  with  rail  connections  at  all  junctions.  (Defendant’s 
Exhibit  No.  65.)  There  was  no  movement  of  potatoes  by 
water  from  Searsport  prior  to  the  1931-1932  season.  The 
earnings  of  the  Bangor  &  Aroostook  on  the  potato  traffic 
to  Northern  Maine  Junction  constituted,  therefore,  the 
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basis  of  the  carrier’s  financial  return.  Searsport  is  on  the 
Bangor  &  Aroostook  south  of  Northern  Maine  Junction. 
Potato  traffic  from  Aroostook  County  to  Searsport  for 
transshipment  by  water  moves  over  the  single  route  of  the 
Bangor  &  Aroostook  to  Northern  Maine  Junction  thence  29 
miles  beyond  to  Searsport.  The  distance  from  the  center 
of  the  potato  district  to  Searsport,  Presque  Isle  being  a 
central  station,  is  approximately  200  miles.  The  ship- 
7  ment  of  potatoes  by  water  through  Searsport  was  in¬ 
augurated  in  October,  1931,  and  a  total  of  13*000  cars 
were  so  shipped  during  that  season.  The  following  is  from 
the  1931  report  by  the  Bangor  &  Aroostook  to  its  stockhold¬ 
ers,  read  into  the  record  before  the  Commission,  describing 
this  development  and  the  importance  of  it  to  the  I^angor  & 
Aroostook  and  its  shippers : 

4  4  Commencing  in  October,  1931,  a  new  development  oc¬ 
curred  in  the  forwarding  of  potato  shipments  fromjour  ter¬ 
ritory.  There  being  so  many  ocean  vessels  idle,  c^ur  ship¬ 
pers  were  able  to  secure  very  low  rates  on  potatoes  ship¬ 
ments  from  our  tide-water  terminal  at  Searsport,  ^Jaine,  to 
New  York,  Philadelphia,  Baltimore  and  points  as  fkr  south 
as  New  Orleans  and  Houston,  Texas ;  much  lowrer  than  any 
rates  by  the  all-rail  routes  that  could  be  made,  and  quite  a 
large  percentage  of  our  total  shipments  of  potatoes  have 
been  forwarded  via  Searsport  and  water.  This  has  in¬ 
creased  our  earnings  on  this  traffic,  both  gross  and  net,  on 
account  of  the  longer  haul  on  our  own  line,  as  compctped  with 
forwarding  them  by  the  all-rail  route.  The  Management 
regrets  the  loss  of  this  traffic  to  our  connecting  rail  lines 
who  need  it,  but  it  has  been  of  the  greatest  possible  assis¬ 
tance  to  the  potato  shippers  located  along  our  line  and  has 
actually  kept  them  from  losing  their  market  in  Southern 
territory  to  potato  shippers  in  the  ivest,  and  with  prices  on 
potatoes  as  low  as  they  have  been,  and  are,  this  phipping 
season,  it  has  been  of  great  benefit ,  under  present  condi¬ 
tions,  to  our  shippers,  who  claim  it  has  really  b&en  their 
salvation  this  season.”  (Emphasis  supplied). 

Exhibit  No.  95  presented  by  the  Bangor  &  Aroostook 
shows  that  during  the  period  August  1,  1931,  to  July  31, 
1932,  the  earnings  of  the  Bangor  &  Aroostook  op  potato 
traffic  interchanged  with  rail  connections  was  $4.22  per  ton 
(at  Northern  Maine  Junction  —  $4.22)  and  $84.7^  per  car 
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(at  Northern  Maine  Junction  —  $84.70),  whereas  on  traffic 
to  Searsport  the  earnings  were  $4.54  per  ton  and  $95.98 
per  car.  The  average  haul  on  the  traffic  to  Northern  Maine 
Junction  was  183.7  miles  and  to  Searsport  198.5  miles. 

(E)  The  evidence  presented  to  the  Commission  further 
showed:  On  August  18,  1932  (9  months  after  the  statement 
to  stockholders  set  out  above;  and  immediately  following 
the  season  in  which  greater  earnings  were  made  on  traffic  to 
Searsport  than  on  traffic  interchanged  with  rail  con- 
8  nections,  including  traffic  interchanged  at  Northern 
Maine  Junction)  the  Bangor  &  Aroostook  substan¬ 
tially  increased  the  rate  to  Searsport,  as  follows : 

Rates  to  Searsport 
per  100  pounds 

Prior  to  Effective  Per  cent  of 
Origin  Groups  Aug.  18, 1932  Aug.  18, 1932  Increase 


Sherman  to  Houlton 

18c 

25c 

39% 

Littleton  to  Robinson 

21 

28 

33 

Mars  Hill  to  Presque 

Isle  &  Caribou 

23^ 

30 

28 

Stockholm  to  Van  Buren 

24 

3V/2 

31 

The  Bangor  &  Aroostook  in  subjecting  the  rates  to 

Sears- 

port  to  such  large  increases  sou 

ght  wdllfully  and  deliber- 

ately  and  wantonly  to  injure,  stifle  and  destroy  water  trans¬ 
portation  of  potatoes  from  Searsport.  The  President  of 
the  Bangor  &  Aroostook,  Mr.  Todd,  testified  as  follows  at 
the  hearing  before  the  Commission  (Tr.  pp.  388-9,  354-5) : 

“Mr.  Todd:  That  suggestion  came  from  our  connections. 

“Q.  What  suggestion? 

“Mr.  Todd:  To  boost  the  Searsport  rate. 

“Q.  Oh,  it  did? 

“Mr.  Todd:  On  the  ground  alleged  by  them  that  the  ex¬ 
isting  rate  of  23%  cents  was  abnormally  low,  and,  as  I  tes¬ 
tified  this  morning,  we  had  an  investigation  made  and  had 
it  compared  with  various  decisions  of  the  Interstate  Com¬ 
merce  Commission  in  regard  to  the  potato  rates,  and  de¬ 
cided  it  was  too  low,  in  line  with  those  decisions. 

**•####*** 

“Q.  (Mr.  LaRoe)  How  did  it  happen  that  you  limited 
your  study  to  the  Searsport  rate?  “A.  (Mr.  Todd)  Be- 
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cause  the  Searsport  movement  started  without  any 
9  preliminary  arrangements  with  us. 

“Q.  You  were  trying  to  block  it? 

“Mr.  Todd.  WE  WERE  NOT  TRYING  TO  \SEE  IT 
CONTINUE.  I  WILL  BE  VERY  FRANK  ABOUT  IT. 


“I  just  want  to  state,  perhaps  to  save  time,  exactly  wdiat 
we  went  through.  I  not  only  had  that  feeling,  and  ^till  have 
it,  that  it  was  unfair  to  these  roads,  but  they  hact  it  also, 
and  perhaps  feel  it  to  a  much  stronger  degree  thaii  I  do — I 
mean  the  officials  of  those  New  England  Roads — and  we  had 
a  meeting — as  near  as  I  can  recall,  it  was  in  February — 
last  year,  1932 — in  Boston  of  the  New  England  Railroad 
executives,  in  which  THEY  GOT  AT  ME  AND  FELT 
THAT  I  SHOULD  DO  SOMETHING  TO  CHECKUHELP 
CHECK  THIS  SEARSPORT  MOVEMENT.”  (Emphasis 
supplied.) 

The  evidence  before  the  Commission  further  showed :  The 
average  number  of  cars  interchanged  by  the  Bangor  & 
Aroostook  at  Northern  Maine  Junction  for  rail  transpor¬ 
tation  during  the  years  1922  to  1932  was  30,705  and!  the  cars 
so  interchanged  at  Northern  Maine  Junction  during  the 
season  1931-1932  was  30,380.  Only  in  the  seasons  1924- 
1925,  1929-1930  and  1930-1931  did  the  number  of  cajrs  so  in¬ 
terchanged  exceed  31,000.  (Exhibit  No.  65).  The!  number 
of  cars  interchanged  by  rail  at  Northern  Maine  Junction 
during  the  1931-1932  season,  when  13,000  cars  were  moved 
to  Searsport  for  water  transportation,  was  equap.  to  the 
10-year  average  and  was  equal  to  or  greater  than  the  vol¬ 
ume  so  interchanged  in  seven  of  the  ten  seasons. 

(F)  The  evidence  before  the  Commission  further  showed: 
As  shown  in  more  detail  in  Paragraph  (D)  above,  98.5  per 
cent  of  the  carload  freight  revenue  of  the  Bangor  &  Aroos¬ 
took  is  derived  from  the  transportation  of  Potatoes!  and  the 
commodity  groups  Products  of  Mines,  Products  of  (Forests, 
and  Manufactures  and  Miscellaneous.  The!  follow- 
10  ing  table  compares  the  earnings  on  potatoes  to  Sears¬ 
port  at  the  rates  in  effect  prior  to  the  increase  on 
August  18,  1932,  with  the  earnings  on  all  carload  traffic  of 
the  Bangor  &  Aroostook  and  with  earnings  of  thatl  carrier 
on  the  commodity  groups  which  together  with  potatoes  con¬ 
stitute  98.5  per  cent  of  the  carrier’s  total  carload |  freight 
revenue.  (Exhibits  Nos.  15, 19, 95) : 
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Earnings  Per  Ton 

On  Potatoes  to  Searsport,  at  rates  in  effect  prior 
to  increase —  $4.54 

On  All  Carload  Freight —  2.89 

Potatoes  interchanged  with  rail  connections —  4.22 

Products  of  Mines —  1.32 

Products  of  Forests —  1.46 

Manufactures  and  Miscellaneous —  2.64 

The  average  ton-mile  earnings  of  the  Bangor  &  Aroostook 
on  all  carload  freight  was  2.22  cents  as  compared  with  the 
ton-mile  earning  of  2.28  cents  on  potatoes  to  Searsport  at 
the  rates  in  effect  prior  to  the  substantial  increase.  The  in¬ 
creases  established  August  18,  1932,  of  approximately  30 
per  cent,  make  the  earnings  on  potato  traffic  to  Searsport 
that  much  higher,  the  earnings  to  Searsport  under  the  new 
rates  being  approximately  $6.00  per  ton  and  3  cents  per  ton- 
mile,  compared  with  the  ton-mile  earnings  on  potato  traffic 
interchanged  with  rail  connections  of  2.3  cents.  (Exhibit 
No.  95;  Examiner’s  Beport,  Sheet  14). 

(G)  Following  the  hearing  of  January,  1933,  the  Exam¬ 
iner  who  heard  the  evidence  prepared  and  issued  his  report, 
recommending  that  the  Commission  find  the  increased  rates 
to  Searsport  unreasonable  and  unlawful  to  the  extent  they 
exceeded  rates  on  the  basis  in  effect  prior  to  August  18, 
1932.  Subsequently,  without  permitting  the  usual  oral  ar¬ 
gument,  Division  3  of  the  Commission  issued  its  report, 
dated  July  20,  1933,  and  reported  at  195  I.  C.  C.  375, 
11  and  with  Commissioner  Lee  dissenting,  reversed  the 
Examiner  and  dismissed  the  complaints  of  your  re¬ 
lators.  Copy  of  the  report  of  Division  3  is  attached  hereto 
and  made  a  part  hereof  as  Appendix  B.  The  order  dated 
July  20,  1933,  dismissing  the  complaints,  is  attached  hereto 
and  made  a  part  hereof  as  Appendix  C.  The  report  of  the 
Division  states  the  contention  of  intervening  carriers  that 
“for  a  long  period  of  years  they  handled  the  entire  Maine 
potato  traffic,  particularly  from  Aroostook  County”  “and 
that  the  movement  via  Searsport  resulted  in  a  serious  loss 
of  revenue  to  them”.  (Page  377)  The  Division  further 
stated : 

“Complainants  point  out  that  all-rail  rates  from  Maine 
producing  points  are  substantially  higher  to  such  impor¬ 
tant  eastern  markets  as  Philadelphia,  Baltimore,  and  Nor- 
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folk  than  from  important  potato-producing  district^  in  Wis¬ 
consin,  although  Maine  has  a  material  advantage  in  dis¬ 
tance.  They  contend  that  the  bulk  of  the  Maine  cijop  must 
be  sold  in  these  markets  and  in  the  territory  tributary  there¬ 
to  and  that  it  is  only  by  the  use  of  economical  rail  ajid  water 
transportation  that  Maine  producers  can  hope  toj  dispose 
of  their  production  at  such  points.  The  record  is  inot  con¬ 
vincing  that  the  present  rates  to  Searsport,  coupled  with 
the  low  water  rates  from  that  port,  are  at  such  a j  level  as 
to  interfere  materially  with  the  movement  of  Maipe  pota¬ 
toes  in  competition  with  those  from  Wisconsin.’ ’ 

The  evidence  before  the  Commission  did  show  that  at  the 
time  of  hearing  the  movement  via  Searsport  at  the  increased 
rates,  effective  August  18,  1932,  was  practically  as  great  as 
at  the  same  time  in  the  previous  season  when  the  lower 
rates  were  in  effect  to  Searsport.  (Exhibit  No.  69 J.  (One 
of  the  principal  grounds  of  this  petition,  more  fuihjr  set  out 
below,  is  that  this  condition  has  undergone  a  fundamental 
change  and  that  the  fuller  experience  with  the  Searsport 
rates  subsequent  to  the  hearing  of  January,  1933,!  demon¬ 
strates  that  the  increased  rates  are  obstructing  pnd  pre¬ 
venting  the  movement  of  traffic.)  The  Commission  then 
(pages  378-379)  states  that  the  rates  on  potatoes  assailed  to 
Searsport  average  approximately  24  per  cer  t  of  the 
12  Bangor  &  Aroostook  first-class  rates,  that  higher  per¬ 
centages  of  first-class  rates  had  been  approved  as  rea¬ 
sonable  bases  for  potato  traffic  on  other  carriers,  dml  con¬ 
cluded  “the  assailed  rates  are  not  unreasonable”.  Read¬ 
ing  of  the  decision  will  clearly  disclose  that  the  class  rate 
comparison  was  the  basis  of  the  Commission’s  decision. 
The  defendant  admitted  on  the  record  before  the  Commis¬ 
sion  in  the  proceedings  that  no  traffic  of  importance  trans¬ 
ported  on  the  Bangor  &  Aroostook  is  charged  the  clalss  rates 
thus  used  by  the  Commission  as  a  standard  of  reasonable¬ 
ness  and  that  no  commodity  moves  on  rates  relateq  to  the 

class  rates.  (Tr.  p.  742) *  There  is  no  recognition  in  the 
— 

"Extract  from  testimony  of  traffic  witness  for  Bangor  &  Aroostook  (Tr. 
p.  742): 

“Q.  What  commodities  of  importance  from  the  standpoint  pf  volume 
move  on  class  rates  on  your  railroad?  A.  (Mr.  Hill)  I  don’t  rejilly  recall 
any,  Mr.  LaRoe. 

******** 

“Q.  Now,  Mr.  Hill,  what  commodity  moving  on  the  Bangor  &  jAroostook 
Railroad  moves  on  rates  related  to  the  class  rates  by  percentagel  or  other¬ 
wise?  A.  I  believe  at  the  present  time  there  aren’t  any  commodities  that 
move  on  a  related  percentage  of  the  new  Eastern  Class  Rates.  ”| 


12  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

Commission’s  report  that  the  Commission  gave  any  con¬ 
sideration  to  the  fact  that  the  class  rates  of  the  Bangor  & 
Aroostook  have  no  material  connection  or  relationship,  di¬ 
rect,  or  indirect,  with  the  financial  return  or  revenues  of  that 
carrier.  The  evidence  showed  that  these  class  “rates”  of 
the  Bangor  &  Aroostook  are  40  per  cent  higher  than  the 
class  rates  prescribed  as  reasonable  by  the  Commission  on 
other  carriers  in  northern  New  England,  and  60  per  cent 
higher  tl^an  the  class  rates  generally  applicable  throughout 
the  territory  north  of  the  Ohio  and  Potomac  Rivers  and 
east  of  the  Mississippi  River.  (Arg.  Ex.,  Sheet  12)  There 
is  no  reference  in  the  Commission’s  report  to  its  statement 
of  fact  in  Eastern  Class-rate  Investigation,  164  I.  C. 

13  C.  314,  that  “Less  than  5  per  cent  of  the  tonnage  of 
the  Bangor  and  Aroostook  moves  on  class  rates,  and 

most  of  this  in  inbound”.  (Page  423)  (One  of  the  prin¬ 
cipal  grounds  of  this  petition,  more  fully  set  out  below,  is 
that  a  determination  of  reasonableness  by  the  Commission 
in  these  proceedings  was  not  in  accord  with  but  contrary 
to  the  mandate  of  Congress  expressed  in  amended  Section 
15a  of  the  Interstate  Commerce  Act,  the  Commission  hav¬ 
ing  based  its  determination  of  reasonableness  on  considera¬ 
tions  which  are  in  conflict  with  the  rate  making  mandate  of 
Congress). 

(H)  On  September  9,  1933,  relators  filed  petition  wdth 
the  Commission  for  oral  argument  and/or  reconsideration. 
This  was  denied  by  the  Commission  without  opinion.  Sub¬ 
sequently  on  its  own  motion  by  order  dated  December  11, 
1933,  the  Commission  reopened  the  proceedings  for  argu¬ 
ment.  The  argument  was  held  before  the  full  Commission 
on  March  7,  1934.  By  report  dated  September  28,  1934, 
and  released  October  11,  1934,  the  Commission,  with  Com¬ 
missioners  Lee,  Aitchison  and  Porter  dissenting,  affirmed 
the  decision  of  Division  3  in  finding  the  increased  rates  es¬ 
tablished  August  18, 1932  not  unreasonable.  A  copy  of  this 
decision  is  attached  hereto  and  made  a  part  hereof  as  Ap¬ 
pendix  D.  The  discussion  by  the  Commission  is  preceded 
by  and  its  consideration  is  governed,  restricted  and  limited 
by  the  following  statement  in  the  report  (page  116) : 

“We  will  discuss  herein  only  those  matters  which  have  a 
material  bearing  on  the  issue  with  respect  to  the  reason¬ 
ableness  of  the  assailed  rates.  We  reach  no  conclusion  as 
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to  the  practicability  of  the  Searsport  route  or  whether  its 
continuance  is  desirable  in  the  public  interest,  as  those  mat¬ 
ters  are  not  before  us.” 

The  discussion  of  the  Commission  following  is  greeted 
to  a  comparison  of  the  rates  assailed  with  the  clabs  rates 
and  the  relationhip  of  rates  on  potatoes  prescribed  for  ap¬ 
plication  on  other  carriers  with  class  rates  pf  those 
14  carriers.  The  Commission  does  compare  the  hey  rate 
of  30  cents  from  Presque  Isle  to  Searsporij  with  a 
rate  of  29  cents  for  an  equal  distance  under  a  southern  ter¬ 
ritory  potato  scale  (page  120),  but  fails  to  give  considera¬ 
tion  to  and  disregards  the  evidence  of  record  that  the  earn¬ 
ings  for  the  haul  from  Presque  Isle  to  Searsport  at  |:he  rate 
of  30  cents  are  $126.84  per  car,  whereas  the  earnings  under 
the  29  cent  southern  rate  are  $94.24,  or  20  per  cynt  less. 
The  average  loading  of  potatoes  to  Searsport  ib  42,280 
pounds  per  car  (Exhibit  No.  95)  and  the  average  jloading 
under  the  southern  scale  is  30,400  pounds  (Potato  ijtates  in 
Western  Trunk  Line  Territory,  195  I.  C.  C.  570,  pa^e  588). 

(I)  On  November  24,  1934,  relators  petitioned  tlfe  Com¬ 
mission  to  reopen  the  proceedings  for  further  hearing. 
Copy  of  this  petition  is  attached  hereto  and  madd  a  part 
hereof  as  though  fully  set  forth  herein,  as  Appendix  E. 
This  petition  set  forth  the  following  grounds  as  Showing 
that  the  Commission  had  failed  to  grant  relators  a  fair 
hearing  required  by  the  statutes: 

(1)  The  Commission  had,  contrary  to  the  purpose, 
policy  and  mandate  of  Congress  to  “  promote,  encourage 
and  develop  water  transportation”  (Sec.  500,  Transpor¬ 
tation  Act,  1920),  given  approval  to,  and  promoted  |he  con¬ 
tinuance  of,  rates  established  for  the  deliberate  purpose  of 
wantonly  stifling  and  destroying  water  transportation  with¬ 
out  considering  the  reasonableness  of  the  rates  in  the  light 
of  this  policy;  had  specially  refused  to  give  aqy  con¬ 
sideration  to  the  vital  “public  need  for  the  rail-watdr  route 
via  Searsport”  in  the  determination  of  reasonably  rates; 
had  given  no  consideration  to  the  fact  that  the  yates  to 
Searsport  are  for  a  proportional  movement,  reaching  its 
conclusion  of  reasonableness  by  mere  comparison  of  the 


rates  assailed  with  rates  applicable  on  traffic  not  propor¬ 
tional  in  character,  though  reasonable  proportional  rates 
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were  specifically  prayed  for  in  No.  25679  and  contem¬ 
plated  by  Section  6(13)  of  the  Interstate  Commerce  Act. 
(Paragraph  I  of  Petition) 

(2)  The  Commission  reached  its  decision  on  a  record 
closed  shortly  after  the  increased  rates  to  Searsport  were 
established  and  the  evidence  at  the  hearing  indicated  that 
the  increased  rates  were  not  adversely  affecting  the  move¬ 
ment  of  traffic;  but  that  complainants  were  now  able  with 

the  1934-1935  season  well  under  wav  and  based  on 

15  experience  since  the  hearing  of  two  years  before,  to 

show  the  Commission  that  the  increased  rates  to 

Searsport  and  the  policy  of  the  Bangor  &  Aroostook  have 
c  *  resulted  and  are  resulting  in  such  a  damming  of  the  move¬ 
ment  of  traffic  as  to  prevent  the  shipment,  of  thousands  of 
carloads  of  potatoes”  which  could  and  would  move  at  rea¬ 
sonable  proportional  rates  to  Searsport;  and  that  “ regard¬ 
less  of  the  validitv  of  the  finding  of  reasonableness  on  the 
record  closed  January,  1933,  the  rates  to  Searsport  can  not, 
under  present  circumstances  and  conditions,  be  held  to  be 
reasonable  and  lawful”  in  view  of  the  mandate  of  Con¬ 
gress  in  amended  Section  15a  of  the  Act,  effective  subse¬ 
quent  to  the  hearing,  directing  that  the  Commission  in  pre¬ 
scribing  just  and  reasonable  rates  “  shall  give  due  consid¬ 
eration,  among  other  factors,  to  the  effect  of  the  rates  on 
the  movement  of  traffic.”  (Paragraph  II  of  Petition.) 

(3)  The  Commission  failed  and  refused  to  consider  and 
disregarded  the  mandate  of  Congress  in  amended  Section 
15a  which  directs  that  the  Commission  “shall  give  due  con¬ 
sideration”  in  prescribing  just  and  reasonable  rates  “to 
the  need,  in  the  public  interest,  of  adequate  and  efficient 
railway  transportation  service  at  the  lowest  cost  consistent 
with  the  furnishing  of  such  service,”  by  failing  to  examine 
or  consider  the  financial  prosperity  of  the  Bangor  &  Aroos¬ 
took  or  level  of  charges  of  the  Bangor  &  Aroostook  which 
have  enabled  it  to  so  adequately  maintain  itself,  particu¬ 
larly  the  level  of  the  charges  on  potato  traffic  to  Northern 
Maine  Junction,  and  by  determining  the  reasonableness  of 
rates  for  transportation  on  the  Bangor  &  Aroostook  solely 
on  basis  of  different  and  other  considerations  than  the  low¬ 
est  charges  consistent  with  the  furnishing  of  adequate  and 
efficient  railway  service.  Petitioners  further  stated  that  at 
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:  I 

a  further  hearing  they  could  and  would  show  that  the  in¬ 
creased  rates  to  Searsport,  in  discouraging  the  movement 
of  traffic  were  impoverishing  and  oppressing”!  the  ship¬ 
pers  and  communities  which  the  Bangor  &  Aroostook  is 
supi^osed  to  serve  and  that  such  impoverishment  [reacts  un- 
favorablv  on  that  carrier  bv  diminishing  its  revenue  from 
passenger  traffic  and  inbound  consumption  traffic.  (Para¬ 
graphs  III  to  X  of  Petition)  | 

Relators’  petition  was  denied  without  opinion! or  report 
by  order  dated  February  4,  1934,  said  order  beinj*  attached 
hereto  and  made  a  part  hereof  as  Appendix  F. 

(J)  At  the  requested  further  hearing  relator^  can  and 
will  present  to  the  Commission  evidence  showing  all  the 
matters  set  forth  in  their  said  petition  of  November  24, 
1934,  for  further  hearing,  and  substantial  evidence  in  sup¬ 
port  of  all  statements  therein,  including  the  follow- 
16  ing:  I 

(1)  The  increased  rates  to  Searsport,  i^.  substan¬ 
tially  denying  to  relators  and  the  potato  shippers  on  the 
line  of  the  Bangor  &  Aroostook  the  opportunity  of  water 
transportation,  are  oppressive  and  result  in  impoverish¬ 
ment  of  the  community  served  by  the  Bangor  &  jiroostook. 
The  federal  government  must  spend  upwards  qf  $100,000 
per  month,  $103,535  in  November  and  $78,479  in  [December, 
1934,  to  alleviate  the  distress  among  the  population  of 
Aroostook  County  dependent  on  the  potato  indujstry.  The 
warehouses  of  Aroostook  County  contain  approximately 
10,000  carloads  of  potatoes,  equal  to  one-fifth  or  more  of 
the  total  crop  this  season,  which  can  not  and  will  not  move 
because  of  the  cost  of  transporting  them  to  market,  pri¬ 
marily  because  of  the  increased  rates  to  Searsport.  Many 
farmers  have  been  unable  to  dispose  of  any  of  | their  crop 
and  other  farmers  have  been  unable  to  dispose  of  a  major 
part  thereof.  The  existence  of  this  large  proportion  of  the 
crop  which  can  not  move  at  present  transportation  rates 
has  brought  desolation  and  distress  to  Aroostooli  County,  a 
county  which  is  the  most  productive  potato  region  in  the 
world  and  a  county  which  has  adequately  maintained  and 
even  enriched  the  Bangor  &  Aroostook;  the  large  quantity 
of  unshipped  potatoes  bringing  the  price  of  potatoes  which 
have  and  are  moving  to  the  disastrous  level  of  25  cents  per 
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100  pounds,  an  amount  insufficient  to  pay  for  the  fertilizer 
used  by  the  farmers  in  growing  them.  The  price  received 
by  potato  farmers  in  other  important  producing  districts, 
the  State  of  Wisconsin  for  example,  is  200  per  cent  of  the 
price  received  by  Maine  farmers.  (‘ 4 Potato  Facts”,  U.  S. 
Dept,  of  Agriculture)  Reasonable  proportional  rates  to 
Searsport,  made  with  due  regard  to  the  movement  of  traf¬ 
fic  and  the  lowest  rates  consistent  with  the  rendering  of 
adequate  railway  transportation  by  the  Bangor  &  Aroos¬ 
took,  as  required  by  amended  Section  15a  and  Section  6'(13) 
of  the  Act,  would  permit  a  substantial  proportion  of  these 
10,000  cars  which  must  rot  in  the  warehouses  at  present 
rates,  to  move  to  market.  If  reduced  proportional  rates  to 
Searsport  permitted  but  one-half  of  these  10,000  cars  to 
move  to  consuming  centers  the  farmers  of  Aroostook 
County  would  receive  over  $500,000  at  even  the  record  low 
price  of  25  cents  per  100  pounds  and  the  Bangor  &  Aroos¬ 
took  would  receive  an  equal  amount  in  additional  revenue 
at  the  rates  in  effect  prior  to  the  increase  of  August  18, 
1932. 

(2)  The  inability  to  move  a  substantial  proportion  of  the 
potato  crop  to  consuming  centers  is  directly  attributable 
to  the  effectiveness  of  the  increased  rates  to  Searsport  in 
practically  closing  the  Searsport  route.  While  at  the  time 
of  hearing  in  the  proceedings  before  the  Commission  it  ap¬ 
peared  that  the  movement  via  Searsport  under  the  increased 
rates  was  continuing  in  substantial  volume,  and  the  Com¬ 
mission  so  noted  in  its  report,  relators  will  show  the  Com¬ 
mission  that  since  the  hearing  this  condition  has  undergone 
a  fundamental  change,  the  movement  being  now  greatly 
reduced.  In  the  1931-1932  season  when  the  lower  rates 
were  in  effect  to  Searsport  the  volume  of  movement  via 
that  port  totalled  approximately  13,000  cars.  In  the  1933- 
1934  season  to  April  15,  near  the  end  of  the  season 

17  and  the  latest  date  for  which  figures  are  available, 
the  movement  was  but  3,038  cars.  In  the  present 

season  the  commercial  shipments  to  Searsport  for  water 
transportation  up  to  February  1  amounted  to  less  than 
2,500  cars.  The  only  additional  shipments  via  Searsport 
this  season  were  made  by  the  Federal  Government  in  con- 
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nection  with  its  relief  activities.  (‘ 4  Federal-State  Market 
New  Service”,  U.  S.  Dept,  of  Agriculture). 

(3)  The  remoteness  of  the  productive  Aroostook  County 
potato  region  from  the  points  of  consumption  Epakes  the 
use  of  economical  water  transportation  a  vital  j  and  des¬ 
perate  necessity  for  a  substantial  proportion  of  j  the  crop. 
The  rail  distance  from  Caribou,  Me.,  to  Pittsburgh,  Pa.,  is 
1063  miles  compared  with  a  distance  of  only  663  njiiles  from 
the  Wisconsin  potato  fields  and  the  rate  from  Mkine  is  50 
per  cent  higher.  The  Commission-prescribed  tfate  from 
Wisconsin  to  Toledo,  Ohio,  is  34  cents  for  446  miles  (twice 
the  distance  from  Caribou  to  Searsport  for  which!  the  Com¬ 
mission  approved  a  rate  of  30  cents)  while  the  f:ate  from 
Caribou  to  Toledo  is  65  cents.  Maine  is  unabl^  to  reach 
distant  consuming  centers  except  by  the  use  of  economical 
water  transportation.  The  distribution  of  Maine  potatoes 
in  the  1933-1934  season  was  confined  90  per  ceiit  to  New 
England  and  the  states  on  the  Atlantic  seaboard^  Virginia 
and  north.  (‘ 4  Summary,  Marketing  Maine  Potatoes,  Sea¬ 
son  1933-1934”,  U.  S.  Dept,  of  Agriculture) 

(4)  The  public  need  for  economical  water  transportation 
is  so  great  that  since  the  hearing  before  the  Commission 
potato  growers  of  Aroostook  County  have  formulated  and 
substantially  advanced  definite  plans-  for  the  ejection  of 
potato  warehouses  and  loading  facilities  at  tbe  port  of 
Calais,  Maine,  no  such  port  facilities  now  beingj  available 
there.  The  port  of  Calais  is  within  trucking  distance  from 
the  central  section  of  the  potato  district,  being  approxi¬ 
mately  80  miles  from  Houlton  and  125  miles  from  Presque 
Isle.  These  plans  are  sufficiently  advanced  that  they  are 
expected  to  be  in  operation  next  season  and  wien  placed 
in  operation  the  Bangor  &  Aroostook  will  be  deprived  of 
all  revenue  on  a  large  proportion  of  the  potato!  traffic  for 
which  it  depends  for  its  successful  operation,  j  Facilities 
will  be  created  for  the  handling  of  one-half  of  the  potato 
crop  of  Aroostook  county.  Such  a  diversion  of ! traffic  will 
bring  financial  disaster  to  the  Bangor  &  Aroostook. 

(5)  Analysis  of  the  revenues,  traffic  and  earnings  of  the 
Bangor  &  Aroostook,  including  those  for  the  years  1933 
and  1934  as  well  as  for  previous  years,  demonstrates  that 
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that  carrier  has  been  and  is  being  adequately  maintained 
and  its  stockholders  well  rewarded  at  rates  on  potato  traf¬ 
fic  which  is  interchanged  with  rail  connections.  The  rates 
on  such  traffic  interchanged  with  rail  connections  yield  ap¬ 
proximately  the  same  revenue  as  the  rates  which  were  in 
effect  to  Searsport  prior  to  the  increases  of  August  18, 
1932,  and  reasonable  proportional  rates  to  Searsport 
18  no  higher  than  the  basis  maintained  on  all- rail  ship¬ 
ments  is  more  than  sufficient  to  enable  the  carrier  to 
furnish  adequate  transportation  service  and  to  receive  a 
fair  return.  Higher  rates  than  on  that  basis  have  and  will 
reduce  the  gross  and  net  revenues  of  the  Bangor  &  Aroos¬ 
took.  Further,  such  reasonable  and  proportional  rates  to 
Searsport  did  not  during  the  1931-1932  season  deprive  the 
rail  connections  of  the  Bangor  &  Aroostook  of  a  fair  share 
of  the  potato  traffic  and  would  not  in  the  future. 

(6)  The  Bangor  &  Aroostook  in  the  years  1932  and  1933 
has  continued  to  earn  sufficient  revenue  to  enable  it  to  pay 
dividends  of  7  per  cent  on  its  preferred  stock  and  4.7  per 
cent  in  1932  and  4  per  cent  in  1933  on  its  common  stock,  but 
the  impoverishment  of  the  territory  served  by  it,  through 
its  policy  of  denying  reasonable  access  to  economical  water 
transportation,  has  reduced  its  revenues.  The  farmers  of 
Aroostook  County  have  been  unable  to  purchase  fertilizer 
and  consumption  goods  except  in  reduced  amounts.  This 
has  resulted  in  a  reduction  of  the  movement  of  such  traffic 
over  the  carrier  and  materially  lower  earnings. 

IV. 

The  Duty  of  the  Commission 

The  Commission  was,  and  is,  under  a  statutory  duty  to 
execute  and  enforce  the  provisions  of  the  Interstate  Com¬ 
merce  Act,  Section  12(1)  providing: 

4  4  the  Commission  is  hereby  authorized  and  required  to 
execute  and  enforce  the  provisions  of  this  Act”. 

In  the  discharge  by  the  Commission  of  its  duty  to  deter¬ 
mine  the  reasonableness  and  lawfulness  of  rates  under 
Section  1(5)  and  Section  6(13)  of  the  Act,  when  complained 
of  as  provided  in  Section  13(1),  a  fair  hearing  is  a  funda¬ 
mental  requirement.  The  Commission  has  failed  and  re¬ 
fused  to  hear  the  evidence  of  your  relators  showing  that 
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the  effect  of  the  rates  assailed  on  the  movement  of  traffic 
has  been  radically  different  since  the  hearing  than  at  the 
time  the  record  before  the  Commission  was  j  closed  in 
January,  1933  and  that  the  assailed  rates  are  preventing 
and  will  prevent  the  movement  of  a  large  voluihe  of  traf- 

hierce  Act, 


of  reason- 
movement 


fic ;  though  Section  15a (2)  of  the  Interstate  Com 
as  amended,  imposes  on  the  Commission  the  duty  of  giving 
important  consideration,  in  the  determination 
able  rates,  “to  the  effect  of  rates  on  the 
19  of  traffic/  ’  j 

The  Commission  has  failed  and  refuded  to  con¬ 
sider  in  the  determination  of  reasonable  rate^,  and  has 
failed  and  refused  to  hear,  evidence  offered  by  jrelators  of 
the  vital  and  desperate  public  need  for  the  rail-^ater  route 
via  Searsport,  the  destructive  effect  of  the  ratps  involved 
on  water  transportation  and  service  from  Searsport,  and 
that  the  rates  were  increased  for  the  deliberate  purpose  of 
willfully  injuring  and  destroying  such  water  transporta¬ 
tion  contrary  to  the  policy  of  Congress  which  the  Com¬ 
mission  is  under  a  duty  to  execute  “to  promote^  encourage 
and  develop  water  transportation,  service  and  [  facilities.  ’  ’ 
(Sec.  500,  Transportation  Act,  1920) 

The  Commission  has  failed  and  refused  to  bonsider  in 
the  determination  of  reasonable  rates,  and  hasj  failed  and 
refused  to  hear,  evidence  offered  by  relators  showing  that 
the  rates  assailed  are  substantially  higher  than  necessary 
to  enable  the  carrier  to  render  adequate  and  efficient  trans¬ 
portation  service.  Section  15a (2)  of  the  Interstate  Com¬ 
merce  Act,  as  amended,  imposes  on  the  Commission  the 
duty  of  giving  important  consideration,  in  the  determina¬ 
tion  of  reasonable  rates,  to  the  public  need  for  “railway 
transportation  service  at  the  lowest  cost  consistent  with 
the  furnishing’ 9  of  adequate  service. 

There  is  no  express  or  implied  authority  ih  the  Inter¬ 
state  Commerce  Act  for  the  Commission  to  determine  the 
reasonableness  of  assailed  rates  exclusively  on  such 
grounds  as  it  may  desire  to  employ.  This  is  legislative 
power  not  possessed  by  the  Commission.  Thefre  is  no  ex¬ 
press  or  implied  authority  in  the  Interstate  Cohimerce  Act 
for  the  Commission  to  determine  the  reasonablbness  of  as¬ 
sailed  rates  solely  on  basis  of  rate  comparisons,  ignoring 
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entirely  the  revenue  need  of  the  carrier  to  enable  it  to 
furnish  adequate  railway  transportation.  The  Commis¬ 
sion  is  without  authority  to  disregard  and  ignore  the  fac¬ 
tors  to  which  the  Act  specifically  provides  the  Commission 
“ shall  give  due  consideration”  “in  the  exercise  of 

20  its  power  to  prescribe  just  and  reasonable  rates.’ ’ 
(15a(2)) 

Relators  contend,  charge  and  hereby  allege,  that  the 
Commission  has  arbitrarily  failed  and  refused  to  grant 
them  the  fair  hearing  required  by  the  Interstate  Com¬ 
merce  Act,  and  that  it  is  the  ministerial  duty  of  the  Com¬ 
mission  to  grant  such  a  hearing  in  executing  and  enforc¬ 
ing  the  statutory  policy  of  the  Congress. 

V. 

The  Interstate  Commerce  Act  provides  relators  with  no 
remedy  by  appeal  or  writ  of  error  to  review  the  order  or 
findings  of  the  Commission  dismissing  relators’  complaint. 
Relators  will  suffer  great  and  irreparable  injury  because 
of  the  failure  and  refusal  of  the  Commission  to  grant  them 
the  fair  hearing  required  by  the  Interstate  Commerce  Act 
and  the  failure  and  refusal  to  execute  and  enforce  the  pro¬ 
visions  of  the  said  Act  and  they  are  without  adequate  rem¬ 
edy  therefor. 

Wherefore,  relators  respectfully  pray  to  this  Honorable 
Court : 

(1)  That  a  rule  be  laid  requiring  the  respondent,  Inter¬ 
state  Commerce  Commission,  to  appear  and  answer  this 
petition  and  to  show  cause,  if  any  there  be,  by  a  time  limited 
in  said  rule,  why  a  writ  of  mandamus  should  not  issue. 

(2)  That  the  Court  issue  a  peremptory  writ  of  manda¬ 
mus  commanding  the  respondent  to  set  aside,  vacate,  and 
annul  its  order  dated  July  20,  1933,  dismissing  the  com¬ 
plaints  of  relators  in  Nos.  25511  and  25679;  to  set  aside,  va¬ 
cate,  and  annul  its  order  dated  February  4,  1935,  denying 
the  petition  of  relators  for  further  hearing  in  the  said  pro¬ 
ceedings  and  commanding  and  directing  respondent  forth¬ 
with  to  reopen  the  said  proceedings  in  Nos.  25511 

21  and  25679  and  grant  a  further  hearing  therein,  and 
to  dispose  of  the  complaints  on  their  merits  in  con¬ 
formity  with  the  statutory  requirements  and  mandate  of 
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Map  showing  geographical  relationship  Of  Searsport 
and  Boston  to  tho  Maine  potato  growing  section, 
Caribou  and  Presque  Isle  being  typical  shipping 
points. 
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Congress,  and  for  such  other  and  further  order  or  relief 

-i 

as  may  be  necessary  or  proper. 

MAINE  POTATO  GROWERS  & 
SHIPPERS  ASSOCIATION, 
PHILLIPS  &  COMPANY,  INC., 

J.  L.  BUDREAU. 

By  WILBUR  LARCfE,  JR., 
FREDERICK  E.  BROWN, 
ARTHUR  L.  WINN,  JR. 
Attorneys  for  Relators. 

22  State  of  Maine, 

County  of 

A.  J.  Beck,  being  duly  sworn,  deposes  and  sa^s :  That  he 
is  President  of  Maine  Potato  Growers  &  Shippers  Associa¬ 
tion,  one  of  the  relators  in  the  above  entitled  caikse,  and  has 
read  the  foregoing  petition  and  that  the  statements  of  fact 
therein  contained  are  true  to  the  best  of  his  knowledge  and 
belief. 

(Sgd.)  A.  J.  jBECK. 

Sworn  to  before  me  this  12th  day  of  March  1935. 

LAUREL  W.  THOMPSON, 
(seal)  Notary  Public. 


$s. 


(Here  follows  diagram  marked  Appendix  Alpage  23) 
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APPENDIX  “B” 

Copy  of  Decision  of  Division  3  of  Interstate  Commerce 
Commission  in  Maine  Potato  Growers  &  Shippers 
Assn.  v.  Bangor  &  A.  R.  Co.,  19 5  I.  C.  C.  375. 

24  Filed  March  15,  1935. 

18885 

INTERSTATE  COMMERCE  COMMISSION 


No.  25511 1 

MAINE  POTATO  GROWERS  &  SHIPPERS  ASSOCIA¬ 
TION  v.  BANGOR  &  AROOSTOOK  RAILROAD 
COMPANY 


Submitted  June  27,  1933.  Decided  July  20,  1933 


Rates  on  potatoes,  in  carloads,  from  points  on  defendant’s 
line  in  Maine  to  Sear  sport,  Maine,  for  coastwise  ship¬ 
ment,  and  certain  practices  and  services  of  defendant 
in  connection  with  such  traffic  at  Searsport,  found  not 
unreasonable  or  otherwise  unlawful.  Complaints  dis¬ 
missed. 

Oliver  W.  Tong,  Wilbur  LaRoe,  Jr.,  Frederick  E.  Brown, 
and  Carlton  Doak  for  complainants. 

Henry  J.  Hart  and  W.  B.  Hill  for  defendant. 

Charles  H.  Blatchford,  W.  A.  Cole,  Bronson  Jewell ,  and 
L.  Z.  Whitbeck  for  interveners. 

Report  of  the  Commission 

Division  3,  Commissioners  McManamy,  Lee,  and  Midler. 
By  Division  3 : 

Exceptions  to  the  proposed  report  were  filed  by  the  par¬ 
ties.  Our  conclusions  differ  in  part  from  those  recom¬ 
mended  by  the  examiner. 

Complainant  in  no.  25511,  an  association  of  Maine  potato 
growers  and  shippers,  alleges  by  complaint  filed  August  29, 
1932,  as  amended,  that  the  rates  on  potatoes,  in  carloads, 
from  stations  on  defendant’s  line  in  Maine  to  Searsport, 
Maine,  for  coastwise  transshipment,  were  and  are  unrea- 

1  This  report  also  embraces  No.  25679,  Town  of  Searsport,  Maine ,  et  al.  v. 
Bangor  (pAroostooJc  Railroad  Company . 
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sonable.  Complainants  in  no.  25679,  the  town  of  Searsport 
and  various  other  parties  interested  in  the  distribution  of 
potatoes  at  Philadelphia,  Pa.,  Baltimore,  Md.,  Nprfolk,  Va., 
and  Savannah,  Ga.,  allege  by  complaint  filed  November  26, 
1932,  that  the  rates  on  the  foregoing  traffic  were  and  are 
unreasonable  and  unduly  prejudicial ;  that  the  jpractice  of 
defendant  in  maintaining  a  free  time  of  but  2  djays  for  car 
detention  at  Searsport  was  and  is  unreasonable  land  unduly 
prejudicial;  and  that  the  failure  and  refusal  o^  defendant 
to  provide  adequate  track  and  yard  facilities  Searsport 
and  to  provide  reasonably  efficient  terminal  switching  at 
that  point  are  in  violation  of  section  1  of  the  Interstate 
Commerce  Act.  Lawful  rates  for  the  future  ^nd  repara¬ 
tion  are  sought  in  both  complaints.  Complainants  in  no. 
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25679  also  ask  that  we  require  defendant  to  provide 
25  reasonable  transportation  services  and  facilities  at 
Searsport  and  extend  the  period  of  freje  time  to  5 
days.  Kates  will  be  stated  in  cents  per  100  pounds. 

Aroostook  Valley  Railroad  Company,  Boston  and  Maine 
Railroad,  Canadian  Pacific  Railway  Company,  Cjlyde  Steam¬ 
ship  Company,  Maine  Central  Railroad  Coippany,  Mer¬ 
chants  and  Miners  Transportation  Company,!  New  York, 
New  Haven  and  Hartford  Railroad  Coompanyl,  and  Ocean 
Steamship  Company  of  Savannah  intervened  in  opposition 
to  the  relief  sought.  The  Great  Atlantic  and  Pacific  Tea 
Company  and  Atlantic  Commission  Company,  Ijicorporated, 
intervened  in  support  of  the  complaints  and  requested  rep¬ 
aration. 

The  origin  territory  extends  from  Shernjian  to  Van 
Buren,  Maine,  and  along  the  St.  John  River  area  in  that 
State.  The  transportation  considered  is  over  defendant’s 
line  to  tidewater  at  Searsport,  the  haul  varying  from  124 
to  259  miles.  At  Searsport  the  lading  is  transferred  to 
water  carriers,  not  subject  to  our  jurisdiction,  ffor  coastwise 
movement  bevond. 

Maine  potatoes  move  in  volume  for  about  8  njionths  of  the 
year,  the  shipping  season  beginning  in  Octoberi  They  were 
formerlv  handled  in  box  and  heater  cars,  but  for  the  last 
few  years  refrigerator  cars  have  predominated!  and  from  75 
to  85  percent  of  the  potato  traffic  is  now  handled  in  the 
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latter  equipment.  There  was  an  increase  in  the  production 
of  these  potatoes  of  approximately  100  percent  between 
1922  and  1932.  The  total  number  of  shipments  during*  the 
1931-32  shipping*  season  was  52,639  cars,  or  approximately 
40  percent  of  the  total  tonnage  shipped  in  the  United  States 
in  those  years.  A  total  of  49,836  cars  was  loaded  at  stations 
in  Aroostook  County,  of  which  Caribou,  Maine,  shipped 
5,591  cars.  Maine  potatoes  are  widely  distributed.  During 
the  10-veai^  period  prior  to  1931  there  has  been  a  tremen¬ 
dous  increase  in  the  volume  of  business  to  such  distant 
States  as  Florida,  Georgia,  North  Carolina,  South  Carolina, 
and  Virginia,  as  well  as  to  New  York,  New  Jersey,  Pennsyl¬ 
vania,  Maryland,  and  the  District  of  Columbia.  Complain¬ 
ants  assert  that  it  has  been  necessary  to  seek  markets  in  all 
directions  to  dispose  of  the  increased  production  and  that, 
as  the  result  of  alleged  high  rates  over  routes  theretofore 
used,  growers  and  shippers  of  potatoes  have  been  forced  to 
use  the  Searsport  gateway  as  an  outlet  for  their  traffic. 

No  potatoes  moved  through  Searsport  until  October  1931. 
From  then  through  May  1932,  approximately  13,000  car¬ 
loads  moved  to  Searsport  and  thence  by  water  to  eastern 
and  southern  ports.  The  movement  by  water  from  Sears¬ 
port  was  initiated  by  one  large  shipper  who  was  successful 
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26  in  negotiating  with  an  unregulated  steamship  com¬ 
pany  to  handle  potatoes  for  him  exclusively.  Other 
shippers  had  similar  negotiations,  with  the  result  that  four 
more  unregulated  steamship  companies  began  more  or  less 
regular  service  out  of  Searsport. 

Defendant  states  that  from  a  study  made  by  it  of  rates 
in  effect  to  Searsport  prior  to  August  18,  1932,  it  came  to 
the  conclusion  that  the  rates  from  Aroostook  County  *were 
on  an  unduly  low  basis,  particularly  so  when  compared  with 
all-rail  ratbs  on  potatoes  from  Aroostook  County  to  destina¬ 
tions  in  official  territorv  found  not  unreasonable  in  Aroos- 
took  County  Cham,  of  Com.  v.  Aberdeen  &  R.  R.  Co.,  147 
I.C.C.  627,  and  also  as  compared  with  rates  on  potatoes 
prescribed  by  us  in  other  sections  of  the  country.  It  stated 
that  the  routing  of  shipments  via  Searsport  resulted  in  a 
serious  loss  of  traffic  to  connecting  rail  lines  and  regulated 
water  carriers  which  they  had  enjoyed  in  previous  years; 
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that  in  all  seasons  prior  to  1931-32  there  had  been  an  or¬ 
derly  distribution  of  potatoes  at  markets  or  destination  by 
the  usual  channels  of  transportation ;  and  that  during  the 
last  shipping  season  large  quantities  of  potatoes  were 
“dumped”  by  unregulated  steamers  at  destination,  with  re¬ 
sulting  demoralization  of  the  potato  market.  Accordingly, 
effective  August  18,  1932,  the  rates  were  increased  to  the 
present  basis. 

The  intervening  rail  and  regulated  water  lines  are  vitally 
interested  in  these  proceedings.  They  point  our  that  for  a 
long  period  of  years  they  handled  the  entire  Maine  potato 
traffic,  particularly  from  Aroostook  County,  and  l(iad  created 
facilities  and  developed  services  specially  designed  to 
handle  such  business;  and  that  the  movement  vib  Searsport 
resulted  in  a  serious  loss  of  revenue  to  them,  j  They  sug¬ 
gested  to  defendant  that  these  rates  as  they  exjisted  prior 
to  August  18,  1932,  were  unreasonably  low  and  that  if  the 
Searsport  route  was  to  become  a  factor  in  competition  for 
the  potato  traffic  from  Aroostook  County,  th^v  had  the 
right  to  insist  that  they  be  not  subjected  to  competition  at 
unreasonably  low  rates.  They  ask  for  a  fair  opportunity  to 
recover  the  substantial  volume  of  potato  traffic  which  began 
to  move  through  Searsport  in  the  fall  of  1931. 

Potato  rates  from  points  in  Maine  are  grouped  from  the 
Canadian  border  down  to  North  Bangor,  Main^.  The  as¬ 
sailed  rates  apply  from  45  stations  on  defendant’s  line,  one 
of  which  stations  is  in  Penobscot  Countv  and  thd  remainder 
in  Aroostook  County.  The  origins  are  divided  into  six 
groups,  the  average  distances  therefrom  to  Searsport  rang¬ 
ing  from  135.4  to  281.1  miles.  The  groups,  as  sifch,  are  not 
assailed.  Prior  to  August  18,  1932,  the  gropp  rates  to 

Searsport  ranged  from  18  cents  for  147.4  miles  tb  28.5  cents 
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27  for  281.1  miles.  Effective  on  that  date  j  such  rates 
were  increased  in  amounts  ranging  fropi  6  to  7.5 
cents,  the  average  increase  being  6.75  cents. 

The  Searsport  rates  apply  either  for  local  delivery  at 
that  point  or  for  delivery  on  wharf  for  further  transporta¬ 
tion  by  vessel.  Complainants  compare  this  situation  with 
that  obtaining  from  the  same  origins  to  Northern  Maine 
Junction  and  other  basing  points.  The  rate  frc^m  Caribou, 
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one  of  the  most  important  shipping  points,  to  Northern 
Maine  Junction,  Maine,  for  example,  used  as  a  proportional 
in  the  construction  of  through  rates,  is  62  percent  of  the 
corresponding  local  rate.  Other  similar  comparisons  dis¬ 
close  somewhat  the  same  relationship  between  the  local  and 
proportional  rates.  These  comparisons  do  not  necessarily 
indicate  that  the  assailed  rates  are  unreasonable.  There  is 
no  rail  movement  of  potatoes  to  Scarsport  for  local  con¬ 
sumption  and  the  intrastate  rate  to  that  point  is  therefore 
useless  for  comparative  purposes.  Complainants  also  com¬ 
pare  the  assailed  rates  with  much  lower  rates  maintained 
by  defendant  on  seed  potatoes  for  planting  purposes  along 
its  line.  These  extremely  low  rates  were  established  solely 
to  assist  producers  in  improving  the  quality  of  their  crop 
and  such  showing  has  little,  if  any,  evidentiary  value.  Other 
comparisons  were  made  with  defendant’s  rates  on  lumber, 
hay,  straw,  fertilizer,  lime,  and  newsprint  paper.  The  cir¬ 
cumstances  surrounding  the  establishment  and  maintenance 
of  the  compared  rates  and  pertinent  information  with  re¬ 
spect  to  their  reasonableness  are  not  shown. 

Complainants  point  out  that  all-rail  rates  from  Maine 
producingJ  points  are  substantially  higher  to  such  impor¬ 
tant  eastern  markets  as  Philadelphia,  Baltimore,  and  Nor¬ 
folk  than  from  important  potato-producing  districts  in  Wis¬ 
consin,  although  Maine  has  a  material  advantage  in  dis¬ 
tance.  They  contend  that  the  bulk  of  the  Maine  crop  must 
be  sold  in  these  markets  and  in  the  territory  tributary  there¬ 
to  and  that  it  is  only  by  the  use  of  economical  rail  and  water 
transportation  that  Maine  producers  can  hope  to  dispose 
of  their  production  at  such  points.  The  record  is  not  con¬ 
vincing  that  the  present  rates  to  Searsport,  coupled  with 
the  low  water  rates  from  that  port,  are  at  such  a  level  as 
to  interfere  materially  with  the  movement  of  Maine  pota¬ 
toes  in  competition  with  those  from  Wisconsin. 

In  the  eastern  class-rate  revision  we  recognized  the  diffi¬ 
culties  inherent  in  the  movement  of  New  England  traffic, 
including  that  of  defendant  herein,  and  prescribed  a  higher 
level  of  class  rates  for  New  England  than  for  trunk-line 

and  central  territories.  We  also  recognized  that  this  defen- 
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28  dant  has  a  much  lower  traffic  density  than  other  New 
England  lines  and  that  it  encounters  severe  operat- 
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in g  conditions  in  winter.  Based  on  these  considerations, 
we  approved  a  scale  of  arbitraries  for  this  defendant  to  be 
added  to  the  basic  class  rates.  The  assailed  rates  average 
approximately  24  percent  of  the  corresponding!  first-class 
rates  approved  in  that  revision.  The  rates  sought  average 
but  19  percent  of  such  class  rates. 

The  foregoing  percentages  of  first-class  are  lower  than 
we  have  prescribed  or  approved  as  reasonable  dn  potatoes 
in  other  cases.  In  Aroostook  County  Cham.  <?/  Com.  v. 
Aberdeen  <&  R.  R.  Co.,  supra,  we  found,  inter  alia,  that  the 
rates  therein  assailed  on  potatoes  from  Maine  origins  to 
Boston,  Mass.,  and  numerous  other  destination^  were  not 
unreasonable.  The  bulk  of  the  movement  therein  consid¬ 
ered  was  by  rail-water-rail,  the  through  rates  being  con¬ 
structed  by  the  addition  of  proportional  rates  tjo  the  local 
potato  rates  to  the  port.  Bates  to  Boston  foundj  not  unrea¬ 
sonable  in  that  case  are  a  higher  percentage  of  first  class 
than  are  the  assailed  rates  to  Searsport.  For  example,  from 
10  representative  shipping  points  in  Aroostook]  County  to 
Boston  the  relation  to  first  class  is  27  percept,  whereas, 
from  the  same  origins  to  Searsport  the  assailed  rates  are 
but  24  percent  of  first  class. 

In  a  number  of  cases  we  have  prescribed  ratjes  on  pota¬ 
toes  relatively  higher  than  those  herein  assailed-  The  low¬ 
est  percentage  of  first  class  that  has  been  prescribed  or  ap¬ 
proved  on  potatoes  in  any  territory  is  27.5  pqrcent.  See 
Tri-State  Traffic  Co.  v.  Pennsylvania  R.  Co.,  172  I.C.C.  596; 
Leonard,  Crosset  <&  Riley  v.  Akron,  C.,  &  Y.  tty.  Co.,  176 
I.C.C.  309;  Florida  Railroad  Commrs.  v.  Aberdeen  <&  R.  R. 
Co.,  177  I.C.C.  735;  Taylor  Produce  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  179  I.C.C.  269;  and  Tourtellot  v.  New  York , 
N.  II.  <&H.  R.  Co.,  186  I.C.C.  371.  The  assailed  nates  are  not 
unreasonable. 

Complainants  in  no.  25679  allege  that  the  assailed  rates 
are  unduly  prejudicial  to  Searsport  and  to  the  potato  traffic 
moving  through  that  port  and  unduly  preferential  of  North¬ 
ern  Maine  Junction  and  Boston  and  like  traffic  [through  the 
latter  gateways.  There  is  no  allegation  in  tbje  complaint 
that  shippers  or  receivers  of  freight  at  points  other  than 
Searsport  are  unduly  prejudiced  by  the  adjustment  consid¬ 
ered.  In  the  recent  decision  of  the  Supreme  Court  of  the 
United  States  in  Texas  <&  P.  R.  Co.  v.  United  States,  de- 

»  7 

cided  May  29,  1933,  it  was  held  that  ports,  as  Such,  are  not 


28  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 


localities  with  respect  to  export  and  import  traffic  routed 
through  them,  susceptible  of  undue  preference  or  prejudice 
within  the  intent  of  the  act.  Similar  conclusions  are  war¬ 
ranted  on  this  record.  Moreover,  the  record  indicates  that 
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29  the  aggregate  charges  paid  for  the  through  trans¬ 
portation  of  potatoes  from  the  considered  origins  via 
Searsport  to  final  destination  are  lower,  actually  and  rela¬ 
tively,  than  from  the  same  origins  over  other  routes  via  the 
alleged  preferred  points.  Shippers  and  receivers  of  Maine 
potatoes  may  use  any  of  these  gateways.  An  order  to  re¬ 
move  undue  prejudice  must  be  in  the  alternative.  The  of¬ 
fender  or  offenders  may  abate  the  discrimination  by  rais¬ 
ing  one  rate,  lowering  the  other,  or  altering  both.  If  the 
rates  to  Searsport  were  left  at  their  present  level  and  the 
rates  to  Boston  and  Northern  Maine  Junctions  w^ere  in¬ 
creased,  it  is  obvious  that  producers  and  consumers  of  these 
potatoes  would  be  injured  rather  than  benefited  by  such  an 
adjustment.  We  are  unable  to  find  undue  prejudice  in  such 
a  situation. 

Complainants  in  no.  25679  urge  that  defendant’s  practice 
of  allowing  but  2  days’  free  time  at  Searsport  on  potato 
traffic  moving  through  that  port,  while  contemporaneously 
maintaining  free  time  of  5  days  on  other  commodities  and 
while  concurring  in  tariffs  of  connecting  lines  which  allow 
unlimited  free  time  on  potato  traffic  moving  from  stations 
on  defendant’s  line  through  the  port  of  Boston,  was  and  is 
unreasonable,  unduly  prejudicial  to  Searsport,  and  unduly 
preferential  of  Boston. 

Four  days’  free  time  had  been  allowed  prior  to  1931  on 
outbound  traffic  at  Searsport.  In  1931  this  was  increased 
to  5  days.  Effective  December  3,  1932,  however,  the  free 
time  on  cars  containing  potatoes  for  transshipment  by 
water  was  reduced  to  2  days  and  the  provisions  of  the  uni¬ 
form  demurrage  code  made  applicable.  Prior  to  that  date 
shippers  did  not  receive  the  benefit  of  the  so-called  average 
agreement,  but  with  the  effectiveness  of  the  tariff  such 
agreement  became  available.  Potatoes  constitute  prac¬ 
tically  the  only  outbound  traffic  at  Searsport.  Tariff  pro¬ 
visions  respecting  free  time  and  charges  at  Portland, 
Maine,  and  Boston  are  the  same  as  those  at  Searsport  when 
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potatoes  move  to  sucli  ports  on  local  bills  of  lading  and  are 
thereafter  transshipped  by  water.  No  business  moves  via 
Searsport  on  through  bills  of  lading.  Coastwise  business 
does  move  through  Boston  on  through  bills  of  lading  and 
in  these  circumstances  the  transportation  is  handled  in  the 
same  manner  as  transportation  between  connecting  car¬ 
riers,  no  demurrage  charges  being  assessed. 

The  record  shows  that  during  December  1931,  1,192  cars 
were  handled  via  Searsport  and  that  demurrage  amount¬ 
ing  to  $526  accrued  thereon,  an  average  of  44.1  cents  per 
car.  In  December  1932,  1,004  cars  were  handled  and  de¬ 
murrage  of  $214  accrued,  an  average  of  21.3  cents  per  car. 
In  1931,  the  average  for  November  and  December  was  34 
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30  cents  per  car  for  2,263  cars,  as  against  ap.  average 
for  the  same  months  in  1932  of  23  cents  ppr  car  for 
1,698  cars.  From  October  1931,  through  January  1932,  only 
60  percent  of  the  cars  had  been  unloaded  by  the  end  of  the 
second  day,  whereas  from  October  1932  through  January 
18,  1933,  over  83  percent  of  the  cars  had  been  unloaded  by 
the  end  of  the  second  dav.  After  the  2  davs’  freb  time  be- 
came  effective,  shippers  paid  less  demurrage  than  when  5 
days’  free  time  was  in  effect,  and  in  addition  the  Release  of 
equipment  has  been  much  more  prompt.  While  a|  free-time 
allowance  of  more  than  2  days  would  probably  bb  of  some 
benefit  to  the  port  of  Searsport  and  certain  other]  interests, 
we  find  nothing  unreasonable  in  the  present  arrangement. 

The  alleged  undue  prejudice  with  respect  to  free  time 
concerns  one  port  as  against  another.  It  is  significant  that 
no  shipper  or  receiver  of  potatoes  in  the  instant  pase  testi¬ 
fied  that  a  change  in  the  free-time  allowance  at  either  of 
such  ports  would  be  beneficial  to  them.  Furthermore,  de- 
dendant’s  line  does  not  reach  Boston  and,  while  it  partici¬ 
pates  in  joint  rates  with  the  Boston  &  Maine  on  potato 
traffic  through  that  port,  it  is  powerless  to  control  arrange¬ 
ments  which  the  latter  carrier  may  make  at  Bostpn  with  re¬ 
spect  to  free  time.  Provisions  concerning  free  tifne  at  that 
port  are  contained  in  tariffs  of  the  Boston  &  Mhine.  De¬ 
fendant  is  not  a  party  to  such  tariffs.  This  allegation  of 
undue  prejudice  is  not  sustained. 
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The  allegation  concerning  allegel  inadequate  services  and 
facilities  at  Searsport  is  not  supported  by  the  evidence. 
Complainants  practically  abandoned  this  issue.  In  the  cir¬ 
cumstances,1  we  do  not  consider  it  necessary  to  discuss  de¬ 
fendant’s  presentation  on  this  phase  of  the  proceeding. 

We  find  that  the  assailed  rates  on  potatoes  and  the  as¬ 
sailed  practices  and  services  of  defendant  in  connection 
with  such  traffic  were  not  and  are  not  unreasonable  or 
otherwise  unlawful  as  alleged.  The  complaints  will  be  dis¬ 
missed. 

Lee,  Commissioner ,  dissenting: 

Even  conceding  that  the  assailed  rates  to  Searsport, 

which  are  shown  to  average  approximately  24  percent  of 

the  corresponding  first-class  rates,  are  lower  than  the  rates 

which  have  been  prescribed  or  approved  as  reasonable  on 

potatoes  in  other  cases,  they  are  manifestly  out  of  line 

when  compared  with  the  rates  to  other  main-line  points  on 

the  Bangor  &  Aroostook.  The  following  table  shows  the 
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rates  to  Searsport  in  effect  prior  to  August  18,  1932, 

31  the  Existing  rates,  and  the  rates  to  Northern  Maine 
Junction  and  Brownville  Junction  for  the  respective 

mileage  blocks : 

To  Searsport 

Prior  to  Effective  To  North-  To  Brown  - 
Aug.  18,  Aug.  18,  ern  Maine  ville 


1932  1932  Junction  Junction 

Distance  Cents  Cents  Cents  Cents 

100-110  miles  .  17  22  19  20.5 

120-130  miles  .  18  25  19  22 

150-160  miles  .  18  25  22  24 

170-180  miles .  21  28  24  25 

200-210  miles  .  23.5  30  25  27 


An  examination  of  the  above  figures  discloses  that,  while 
the  prior  rates  to  Searsport,  which  were  voluntarily  estab¬ 
lished  and  for  many  years  maintained  by  the  defendant, 
were  considerably  lower  than  the  contemporaneously  appli¬ 
cable  rates  to  Northern  Maine  Junction  and  Brownville 
Junction,  the  present  rates  are  inordinately  high  when  com¬ 
pared  with  the  rates  which  it  maintains  to  the  aforesaid 
junction  points. 
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The  Bangor  &  Aroostook  apparently  was  satisfied  with 
the  prior  rates  and  the  revenue  derived  from  tjhe  heavy 
movement  to  Searsport,  but  it  suddenly  became  ponvinced 
that  the  rates  were  too  low  when  the  Boston  &  Maine  and 
the  Maine  Central  directed  its  attention  to  the  fadt  that  ap¬ 
proximately  13,000  carloads  of  potatoes  had  bedn  carried 
by  “ unregulated’ ’  vessels  plying  out  of  Searsport  during 
the  8  months’  period  October  1931  to  May  1932, [  and  that 
such  tonnage  had  been  lost  not  to  the  Bangor  &  Aroostook, 
but  to  the  Boston  &  Maine,  the  Maine  Central,  knd  other 
connections.  Then  it  was  that  the  defendant  increased  its 
rates  in  amounts  ranging  from  24  to  39  percent,  and  was 
willing  to  short  haul  itself  in  order  to  divert  the  traffic  from 
Searsport,  and  at  lower  proportional  rates  for  inovement 
through  the  port  of  Boston,  to  the  injury  of  producers  and 
shippers  on  the  Bangor  &  Aroostook,  and  to  the  gfreat  dam¬ 
age  of  Searsport. 

Furthermore,  the  allowance  of  only  2  days’  free  time  at 
Searsport  on  potato  traffic  moving  through  that  port,  while 
contemporaneously  maintaining  free  time  for  5  days  on 
other  commodities,  and  while  concurring  in  the  tariffs  of 
connecting  lines  which  allow  unlimited  free  time  on  potato 
traffic  moving  through  the  port  of  Boston,  is  additional  evi¬ 
dence  of  the  discrimination  practiced  against  Sdarsport. 

It  is  my  considered  judgment  that  its  apparent  desire  to 

aid  the  Boston  &  Maine,  the  Maine  Central,  and  other  con- 
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nections,  and  the  “ regulated”  vessels  plying  from 
32  the  port  of  Boston,  does  not  and  cannot  justify  the 
action  of  the  Bangor  &  Aroostook  in  maintaining  relatively 
higher  rates  to  Searsport.  There  are  no  differences  in 
transportation  conditions  winch  would  justify  tjie  mainte¬ 
nance  of  such  higher  rates.  The  rates  to  Searsport  should 
be  no  higher,  distance  considered  than  the  rated  to  defen¬ 
dant’s  other  main-line  points. 

195  i.c.c. 

U.  S.  Government  Printing  Office:  1933 
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Filed  March  15,  1935. 
“Order 


At  a  Session  of  the  Interstate  Commerce  Commission, 
Division  3,  held  at  its  office  in  Washington,  D.  C.,  on 
the  20th  day  of  July,  A.  D.  1933 

No.  25511 

Maine  Potato  Growers  &  Shippers  Association 


v. 

Bangor  &  Aroostook  Railroad  Company 

No.  25679 

Town  of  Searsport,  Me.,  et  al. 

v. 

Same 

These  cases  being  at  issue  upon  complaints  and  answers 
on  file,  and  having  been  duly  heard  and  submitted  by  the 
parties,  and  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  said  division  having,  on  the 
date  hereof,  made  and  filed  a  report  containing  its  findings 
of  fact  and  conclusions  thereon,  which  said  report  is  here¬ 
by  referred  to  and  made  a  part  hereof : 

It  is  ordered ,  That  the  complaints  in  these  proceedings, 
be,  and  they  are  hereby,  dismissed. 

By  the  Commission,  division  3. 

GEORGE  B.  McGINTY, 

(seal.)  Secretary.” 
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Filed  March  15,  1935.  i 

Copy  of  Decision  of  Interstate  Commerce  Commission  on 

argument 

in  j 

Maine  Potato  Growers  &  Shippers  AssnJ 

v.  j 

Bangor  &  A.  R.  Co.,  204  I.  C.  C.  115.  j 

19928  ! 

INTERSTATE  COMMERCE  COMMISSION 

I 

>  I 

— 

No.  25511 1  j 

MAINE  POTATO  GROWERS  &  SHIPPERS  ASSOCIA¬ 
TION  v.  BANGOR  &  AROOSTOOK  RAILROAD 
COMPANY 

Submitted  March  7,  1934.  Decided  September  28,  19 

Upon  argument,  findings  in  former  report,  195  I.  C.  C.  375,  that  r^ites  on  pota¬ 
toes,  in  carloads,  from  points  on  defendant’s  line  in  Maine  to  Searsport, 
Maine,  for  coastwise  shipment,  and  certain  practices  and  services  of  de¬ 
fendant  in  connection  with  such  traffic  at  Searsport,  were  jnot  and  are 
not  unreasonable  or  otherwise  unlawful,  affirmed. 

Additional  appearance:  G.  Coe  Farrier  for  city!  of  Phila¬ 
delphia,  Pa.,  intervener.  j 

Report  of  the  Commission  on  Argument 

By  the  Commission  :  ! 

In  the  former  report,  195  I.  C.  C.  375,  division  3  found 
that  the  rates  on  potatoes,  in  carloads,  from  poijits  on  de¬ 
fendant’s  line  in  Maine  to  Searsport,  Maine,  for  coastwise 
shipment,  and  certain  practices  and  services  of  defendant  in 
connection  with  such  traffic  at  Searsport,  were  n<j)t  and  are 
not  unreasonable  or  otherwise  unlawful,  and  dismissed  the 
complaints.  Complainants  filed  a  petition  for  <^ral  argu- 

i  This  report  also  embraces  No.  25679,  Town  of  Searsport,  Maine,  et  al.  v. 
Bangor  &  Aroostook  Railroad  Company. 

204  I.  C.  C.  |  115 
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ment  and  reconsideration  which  was  denied,  but  thereafter, 
upon  further  consideration  of  the  record,  we  re-opened  the 
proceeding  for  oral  argument.  The  parties  have  been  heard 
accordingly.  Rates  will  be  stated  in  cents  per  100  pounds. 

Complainant  in  no.  25511  is  an  association  of  Maine 
potato  growers  and  shippers.  Complainants  in  no.  25679 
are  the  town  of  Searsport  and  various  other  parties  inter¬ 
ested  in  the  distribution  of  potatoes  at  certain  eastern 
cities.  The  Great  Atlantic  and  Pacific  Tea  Company,  At¬ 
lantic  Commission  Company,  Incorporated,  and  city  of 
Philadelphia  intervened  in  support  of  the  complaints.  Rail 
connections  of  defendant  and  certain  steamship  lines  inter¬ 
vened  in  opposition  to  the  relief  sought. 

It  is  alleged  in  both  complaints  that  the  rates  from  the 
considered  origins  to  Searsport  were  and  are  unreasonable. 
It  is  also  alleged  in  no.  25679  that  such  rates  are  unduly 
prejudicial  to  Searsport  and  to  the  potato  traffic  moving 
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through  that  port  and  unduly  preferential  of  North- 

35  ern  Maine  Junction,  Maine,  and  Boston,  Mass.,  and 

like  traffic  through  the  latter  gateways ;  that  the  prac¬ 
tice  of  defendant  in  maintaining  free  time  of  2  days  at 
Searsport  on  potato  traffic  moving  through  that  port  while 
contemporaneously  maintaining  free  time  of  5  days  (sub¬ 
sequently 1  reduced  to  2  days)  on  other  commodities  and 
while  concurring  in  tariffs  of  connecting  lines  which  allow 
unlimited  free  time  on  potato  traffic  moving  from  stations 
on  defendant  ’s  line  through  the  port  of  Boston,  was  and  is 
unreasonable,  unduly  prejudicial  to  Searsport,  and  unduly 
preferential  of  Boston;  and  that  the  failure  and  refusal  of 
defendant  to  provide  adequate  track  and  yard  facilities  at 
Searsport  and  to  provide  reasonably  efficient  terminal 
switching  at  that  point  are  in  violation  of  section  1  of  the 
Interstate  Commerce  Act.  Lawful  rates  for  the  future  and 
reparation  are  sought  in  both  complaints.  Complainants  in 
no.  25679  also  ask  that  we  require  defendant  to  provide 
reasonable  transportation  services  and  facilities  at  Sears¬ 
port  and  extend  the  period  of  free  time  to  5  days. 

We  will  discuss  herein  only  those  matters  which  have  a 
material  bearing  on  the  issue  with  respect  to  the  reason¬ 
ableness  of  the  assailed  rates.  We  reach  no  conclusion  as 
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to  the  practicability  of  the  Searsport  route  or  whether  its 
continuance  is  desirable  in  the  public  interest,  as  those  mat¬ 
ters  are  not  before  us.  Similarly,  we  are  not  concerned 
with  the  service  afforded  by  the  water  lines  operating  out 
of  Searsport  or  the  rates  charged  by  them.  The  primary 
question  now  presented  for  our  determination  is  whether 
the  assailed  rates  are  reasonable  for  the  service  performed. 
The  collateral  issues  raised  by  the  complainant  ih  no.  25679 
were  discussed  at  some  length  in  the  former  repprt.  Noth¬ 
ing  has  been  brought  to  our  attention  which  wopild  warrant 
the  conclusion  that  the  division  erred  in  its  findings  with 
respect  thereto  and  such  findings  will  be  affirmed.!  The  posi¬ 
tion  taken  by  various  interveners  and  the  eventsl  leading  to 
the  establishment  of  the  assailed  rates  were  discussed  in  the 
former  report  and  need  not  be  repeated  herein. 

The  origin  territory  extends  from  Sherman  to  Van  Buren, 
Maine,  and  along  the  St.  J ohn  River  area  in  that  State.  The 
origins  considered,  with  one  exception,  are  in  Aroostook 
County.  The  transportation  is  entirely  over  defendant’s 
line  to  tidewater  at  Searsport,  the  port  nearest  the  pro¬ 
ducing  region.  The  origins  are  divided  into  six  groups,  the 
average  distances  therefrom  to  Searsport  ranging  from 
135  to  281  miles.  The  grouping  is  not  assailed.  Defendant 
is  the  only  railroad  serving  Searsport. 

Maine  leads  all  other  States  in  the  production  of  potatoes. 
Its  production  has  increased  substantially  in  recent  years 

and  at  a  much  higher  rate  than  the  other  areasJ  Although 
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36  the  total  carload  shipments  of  potatoes, !  throughout 
the  United  States  were  not  increased  in,  the  period 
1922-32,  there  was  an  increase  of  approximately  [100  percent 
in  Maine  potato  shipments  during  the  period.  In  the  1931- 
32  season  it  shipped  52,639  carloads,  or  about  23  percent  of 
the  total  carloads  moved  in  the  United  States.  The  per¬ 
centage  of  the  total  tonnage,  however,  w^as  mu^h  higher  in 
view  of  the  generally  heavy  loading  of  Maiije  potatoes. 
During  the  same  season  49,836  carloads  were  shipped  from 
Aroostook  County  of  which  41,532  carloads  )vvere  trans¬ 
ported  by  defendant.  Few  potato  shipments  mok^ed  through 
Searsport  until  October  1931.  From  then  througjh  May  1932, 
approximately  13,000  carloads  were  so  routed,  most  of 


36  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

which  originated  on  defendant’s  line.  The  movement  be¬ 
yond  Searsport  was  by  unregulated  water  carriers  to  east¬ 
ern  and  southern  ports,  including  New  York,  N.  Y.,  Phila¬ 
delphia,  Pa.,  Baltimore,  Md.,  Norfolk,  Va.,  Charleston,  S.  C., 
Savannah,  Ga.,  Jacksonville  and  Miami,  Fla.,  New  Orleans, 
La.,  and  Houston,  Tex. 

The  service  performed  by  defendant  in  connection  with 
traffic  to  Searsport  is  much  greater  than  on  shipments 
transferred  to  its  rail  connections.  Before  potatoes  began 
moving  through  Searsport  it  was  a  simple  operation  for 
the  road  engine  to  place  cars  of  potatoes  at  Northern  Maine 
Junction  for  transfer  to  the  Maine  Central.  No  terminal 
services  were  required  and  a  minimum  of  operating  effort 
was  encountered  in  the  interchange.  On  the  other  hand, 
cars  for  Searsport  must  be  switched  out  of  the  train  at 
Northern  Maine  Junction  and  made  up  into  a  separate 
train  for  the  additional  haul  of  29  miles.  The  cars  are 
placed  in  yards  anywhere  from  0.5  to  5  miles  from  the 
wharf  at  Searsport,  and  upon  request  by  the  boat  represen¬ 
tative  designated  cars  are  switched  out  of  the  yard  and 
spotted  at  specified  boat  hatches.  Defendant  says  that  this 
is  not  an  ordinary  switching  service,  such  as  placing  cars 
on  a  sidetrack,  but  rather  one  where  the  rate  should  make 
provision  for  the  extra  service.  Complainants,  on  the  other 
hand,  point  out  that  it  is  customary  for  railroads  to  spot 
cars  on  private  sidings,  often  in  congested  areas,  without 
any  addition  to  the  line-haul  rate. 

Complainants  illustrate  the  saving  in  transportation 
charges  by  use  of  the  Searsport  route  by  showing  that  the 
highest  boat  rate  charged  to  Philadelphia  is  17  cents,  which 
with  the  addition  of  2  cents  to  cover  possible  terminal 
charges  at  Philadelphia  and  the  present  rail  rate  of  30  cents 
from  Caribou  to  Searsport  amounts  to  49  cents,  as  compared 
with  the  all-rail  rate  of  60  cents.  Since  the  hearing  the  car¬ 
riers  have  reduced  the  all-rail  rates  to  Harlem  River,  N.  Y., 
Jersey  City,  N.  J.,  Philadelphia,  and  Baltimore  as  much 

as  4  cents  in  certain  instances. 
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37  In  the  former  report  division  3  called  attention  to 

the  fact  that  the  assailed  rates  average  approximate- 
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ly  24  percent  of  the  corresponding  first-class  rate^  approved 
in  the  eastern  class-rate  revision;  that  the  ra]tes  sought 
average  but  19  percent  of  such  first-class  rates ;  aiid  that  the 
lowest  percentage  of  first  class  that  had  been  prescribed  or 
approved  on  potatoes  in  any  territory  was  27.5  pei^eent. 
Shortly  thereafter  we  decided  Potato  Rates  { n  Western 
Trunk  Line  Territory ,  195  I.  C.  C.  579,  in  whiclji  the  rates 
prescribed  on  potatoes  averaged,  on  the  whole, j  somewhat 
less  than  27.5  percent  of  first  class.  Complainants  now  rely 
largely  on  that  case,  taking  the  position  that  as  the  rates 
there  prescribed  are  lower,  mile  for  mile,  than  the  assailed 
rates  to  Searsport,  this  indicates  that  the  latter  rates  are 
unreasonable.  That  decision  was  based  on  circumstances 
and  conditions  peculiar  to  the  territory  therein  jconsidered 
and  is  not  an  appropriate  guide  in  the  determination  of  rea¬ 
sonable  rates  in  other  producing  areas. 

Complainants  urge  that  as  there  is  little  traffic  moving  at 
class  rates  from  or  to  points  on  defendant’s  line  we  should 
not  test  the  reasonableness  of  the  assailed  rates  pv  compar¬ 
ing  them  with  the  class  rates  approved  for  thi^  carrier  in 
the  eastern  class-rate  revision.  No  suggestion  v^as  made  in 
the  former  report  that  Maine  potato  rates  should  necessa¬ 
rily  bear  any  particular  relation  to  class  rates, j  nor  do  we 
reach  any  such  conclusion  herein.  The  relatioij  of  the  as¬ 
sailed  rates  to  first  class,  however,  at  once  raises  a  serious 
doubt  that  such  rates  are  unreasonably  high.  Other  com¬ 
parisons  convincingly  demonstrate  that  the  assailed  rates 
are  reasonable. 

There  are  numerous  rates  on  potatoes  throughout  official 
territory  which  are  on  the  fifth-class  basis  or  but  slightly 
lower.  In  fact,  fifth  class  is  the  generally  prevailing  basis. 
The  assailed  rates  are  much  lower  than  fifth  c^ass.  Fifth 
class  in  official  territory  is  35  percent  of  first  cl^ss.  While 
this  is  a  higher  relation  to  first  class  than  we  have  pre¬ 
scribed  on  potatoes  in  other  territories,  it  should  be  borne 
in  mind  that  the  first-class  basis  in  official  territory  is  not 
at  all  comparable  with  first  class  in  other  rate  ^reas.  We 
made  it  plain  in  the  eastern  class-rate  revision  ijhat  neither 
in  measure  nor  in  progression  was  the  firstjclass  scale 
modeled  after  other  class-rate  scales;  that  the  level  of  the 
scale  was  based  primarily  upon  the  revenue  situation,  the 
character  of  the  traffic  which  moves  upon  class  rates  in 
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official  territory,  and  the  character  of  the  general  rate 
structure  in  that  territory;  and  that  judged  alone  by  the 
class  rates  which  exist  in  other  parts  of  the  country  a  con¬ 
siderably  higher  scale  would  be  warranted.  Potatoes  are 
referred  to  therein  as  generally  moving  on  class  rates  (fifth 
class)  in  official  territory. 

204  i.c.c. 

MAINE  POTATO  GROWERS  &  SHIPPERS  ASSN.  V.  BANGOR  &  A.  R.  CO.  119 

38  In  Tourtellot  v.  New  York ,  N.  H .  &  H.  R.  Co.,  186 
I.  C.  C.  371,  division  3  found  not  unreasonable  the 
fifth-class  rate  therein  assailed  on  potatoes  from  the  Eastern 
Shore  of  Maryland  and  Virginia  to  Providence,  R.  I.  In 
Taylor  Produce  Co.  v.  Atlantic  Coast  Line  R.  Co.,  179  I.  C. 
C.  269,  Ave  prescribed  or  approved  rates  on  potatoes  from 
certain  origins  south  of  Norfolk  to  various  destinations  in 
central  territory.  The  bases  for  such  rates  was  32.5  per¬ 
cent  of  first  class  from  Norfolk  to  destination,  plus  certain 
differentials  for  the  haul  up  to  Norfolk.  In  Capps  v.  Nor¬ 
folk  S.  R.  Co.,  172  I.  C.  C.  179,  division  3  refused  to  con¬ 
demn  combination  rates  on  potatoes  from  certain  Virginia 
origins  to  Bridgeport  and  New  Haven,  Conn.,  and  Auburn, 
R.  I.,  which  were  made  up  of  the  local  rates  to  Norfolk  and 
the  fifth-class  rates  beyond.  These  cases  indicate  the  trend 
of  our  decisions  with  respect  to  the  level  of  rates  on  pota¬ 
toes  in  official  territory.  See  also  Caruso ,  Rinella,  Battag¬ 
lia  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  156  I.  C.  C.  712,  and 
Phillips  <&  Co.  v.  Norfolk  S.  R.  Co.,  172  I.  C.  C.  508. 

In  Southeastern  Vegetable  Case,  200  I.  C.  C.  273,  we  pre¬ 
scribed  or  approved  rates  on  various  vegetables,  including 
potatoes,  from,  to,  and  between  points  in  southern  terri¬ 
tory.  The  basis  prescribed  on  potatoes  from  the  Florida 
peninsula  was  column  30,“  including  the  so-called  Florida 
arbitraries  reflected  in  the  class  rates.  For  the  remainder 
of  southern  territory,  hereinafter  referred  to  as  the  South¬ 
east,  we  approved  column  27.5.  As  will  be  hereinafter 
shown,  these  latter  rates  are  on  approximately  the  same 
level,  mile  for  mile,  as  the  assailed  rates  to  Searsport. 

In  Aroostook  County  Cham,  of  Comm.  v.  Aberdeen  &  R. 
R.  Co.,  147  I.  C.  C.  627,  division  1  found,  inter  alia,  that  the 
rates  therein  assailed  on  potatoes  from  Maine  origins  to 
points  in  New  England  and  to  numerous  other  destinations 


2  The  term  * 1  column ,  \  as  used  herein,  means  that  percentage  of  first  class. 
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were  not  unreasonable.  Rates  found  not  unreasonable  in 
that  case  are  relatively  higher  than  the  rates  assa|iled  here¬ 
in.  For  example,  the  rate  of  39.5  cents  from  daribou  to 
Boston,  418  miles,  found  not  unreasonable  in  the  cjase  cited, 
is  33.8  percent  of  the  zone  B  scale  first-class  rat^  for  that 
distance,  whereas  the  assailed  rate  of  30  cents  from  Cari¬ 
bou  to  Searsport,  221  miles,  is  33.3  percent  of  the  ^cale  rate. 
The  zone  B  scale  was  prescribed  for  a  territory  which  is 
lower  rated  than  that  served  by  defendant.3  Iiti  view  of 
this  fact,  the  assailed  rate  from  Caribou  to  Searsport  is  on 
a  much  lower  basis,  as  compared  with  the  Boston  ,1’ate,  than 

the  foregoing  percentages  would  indicate.  The  rates  pre- 
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scribed  by  division  4  on  potatoes  from  ^roostook 
39  County  to  the  Eastern  Shore  of  Maryland  and  Vir¬ 
ginia  in  Peninsula  Exc.  v.  Aroostook  Valley  R.  Co.y 
161  I.  C.  C.  181,  are  also  relatively  higher  than  the  assailed 
rates. 

The  following  table  compares  representative  assailed 
rates  with  rates  approved  for  application  to  potatoes  in 
the  Southeast,  with  the  fifth-class  rates  prescribed  in  the 
eastern  class-rate  revision  for  application  in  zone  B  terri¬ 
tory  in  New  England,  and  with  32.5  percent  of  the  Zone  B 
first-class  rates  prescribed  in  that  revision: 


South¬ 
eastern  Zonel  B,  Zone  B 
Assailed  potato  fift|i  column 

To  Searsport  from —  Distance  rate  rate1  class  32.5 

Miles  Cents  Cents  Cents  Cents 

Sherman .  124  25  23  25|  23 

Houlton .  161  25  26  28  26 

Mars  Hill  .  192  30  28  30  28 

Presque  Isle  .  207  30  29  30  28 

Caribou .  221  30  30  321  29 

Limestone .  237  30  30  32  30 

Van  Buren  .  246  31.5  31  33  31 

Madawaska .  259  33  31  33  31 


i  Column  27.5  of  the  southeastern  K-2  first-class  scale  approve^  for  applica¬ 
tion  to  potatoes  between  points  in  the  Southeast  in  Southeastern  Vegetable 
case,  supra. 

s-In  the  eastern  class-rate  revision  we  recognized  the  difficulties  inherent 
in  the  movement  of  New  England  traffic,  including  that  of  defendant  herein, 
and  prescribed  higher  class  rates  for  that  area  than  for  trunk-line  and  cen¬ 
tral  territories.  Two  scales  were  provided,  one  for  so-called  ::one  A  terri¬ 
tory  in  southern  New  England  and  a  higher  scale  for  the  tejrritory  north 
thereof  (zone  B).  The  class  rates  approved  for  defendant  are  appreciably 
higher  than  those  in  zone  B. 
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It  will  be  noted  that  the  assailed  rates  compare  favor¬ 
ably  with  the  southeastern  potato  rates  and  with  the 
fifth-class  and  column  32.5  zone  B  rates.  In  connection  with 
the  zone  B  rates  it  should  be  borne  in  mind,  as  previously 
pointed  out,  that  such  rates  were  prescribed  for  a  territory 
which  is  lower  rated  than  that  served  by  defendant.  In  a 
number  of  cases  we  have  recognized  that  that  carrier,  be¬ 
cause  of  its  light  traffic  density,  operating  and  climatic 
handicaps,  and  various  other  disabilities,  is  entitled  to  a 
relatively  high  level  of  both  class  and  commodity  rates. 
Such  rates  are  generally  higher  than  those  maintained  by 
the  Maine  Central,  Boston  &  Maine,  and  other  lines  serving 
New  England.  See  New  England  Lumber  Rates ,  43  I.  C.  C. 
641;  Proposed  Increases  in  Neiv  England ,  49  I.  C.  C.  421; 
American  Fruit  &  Vegetable  Assn.  v.  Bangor  &  A.  R.  Co., 
78  I.  C.  C.  381;  Woodstock  Lbr.  Co.  v.  Bangor  &  A.  R.  Co., 
129  I.  C.  C.  255;  Aroostook  County  Cham,  of  Com.  v.  Aber¬ 
deen  &  R.  R.  Co.,  supra;  Eastern  Class-Rate  Investigation, 
164 1.  C.  C.  314, 171 1.  C.  C.  481 ;  and  Iron  and  Steel  Articles, 
168  I.  C.  C.  107.  This  record  warrants  no  different  conclu¬ 
sion. 

We  have  considered  carefully  all  the  evidence  of  record 
and  especially  those  matters  stressed  at  the  oral  argument. 
We  find  nothing  which  would  warrant  a  modification  of  any 
of  the  former  findings  and  they  are  affirmed. 

Chairman  Lee  and  Commissioners  Aitchison  and  Porter 
dissent. 

204  i.c.c. 
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i 

Filed  March  15, 1935  j 

Copy  of  “Petition  of  Complainants  for  Reopening;  and  Re¬ 
hearing’  ’  dated  November  24,  1934 

- 

I 

BEFORE  THE  j 

INTERSTATE  COMMERCE  COMMISSION. 

I 

i 

l 

Docket  Nos.  25511  and  25679.  j 


Maine  Potato  Growers  &  Shippers  Association  et  al. 


Bangor  &  Aroostook  Railroad  Company.! 

i 

i 

PETITION  OF  COMPLAINANTS  FOR  REOPENING 

AND  REHEARING.  I 


Come  now  complainants  in  the  above-entitledl  proceed¬ 
ings  and  respectfully  petition  the  Commission  jo  reopen 
the  said  proceedings  and  grant  a  rehearing  therein  and  in 
support  of  said  petition  respectfully  show:  I 

I.  j 

That  the  Commission  in  approving  as  reasonable  the  in¬ 
creased  rail  rates  from  the  potato  producing  qistrict  of 
Aroostook  County,  Maine,  to  Searsport,  Maine, |  erred  as 
a  matter  of  law  in  refusing  to  give  consideration  tj)  the  vital 

I 

public  interest  in  the  continuance  of  and  the  public 
41  need  for  the  rail-water  route  via  Searsport  (Sheets 
2-3)  and  in  determining  the  reasonableness  of  the 
rates  to  Searsport  as  though  they  applied  for  local  trans¬ 
portation  whereas,  in  fact,  they  apply  for  proportional 
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movements  to  the  port  for  transshipment  by  water,  the  value 
and  cost  of  service  on  proportional  shipments  warranting 
lower  rates  than  on  local  shipments ;  the  failure  to  give  im¬ 
portant  consideration  to  the  fact  that  the  transportation 
to  Searsport  is  proportional  in  character  for  transshipment 
by  water  b^ing  contrary  to  the  mandate  of  Congress  as  ex¬ 
pressed  in  Section  500,  Transportation  Act,  1920.  That  the 
Commission  erred  as  a  matter  of  law  in  failing  to  deter¬ 
mine  reasonable  proportional  rates  as  prayed  for  by  com¬ 
plainants  and  as  contemplated  by  Congress  in  the  Inter¬ 
state  Commerce  Act,  Section  6,  paragraph  13(c).  That  the 
Commission  by  its  decision  regarding  the  new  rates  to 
Searsport,  established  August  18,  1932,  has  approved  rates 
made  for  purpose  of  stifling  water  competition  in  direct 
violation  of  the  will  and  policy  of  Congress  to  ‘ 4  promote, 
encourage  and  develop  water  transportation.” 

II. 

That  since  the  close  of  the  record  in  these  proceedings 
on  January  28,  1933,  there  has  been  a  fundamental  change 
in  the  effect  of  the  rates  involved  on  the  movement  of  the 
potato  crop  of  Aroostook  County,  which  constitutes  approx¬ 
imately  one-fifth  of  the  total  potato  crop  of  the  United 
States.  As  shown  by  the  record,  subsequent  to  the  inaugu¬ 
ration  of  the  water  service  on  potato  traffic  from  Searsport, 
Me.,  the  Bangor  &  Aroostook  substantially  increased  the 

3 

rates  from  the  potato  district  to  Searsport,  the  base 
42  rate  being  increased  from  231/o  cents  to  30  cents; 

these  increases  being  made  for  the  admitted  purpose 
of  stifling  ihe  movement  of  traffic  over  the  convenient  and 
economical  rail-and-water  route  via  Searsport,  thereby  com¬ 
pelling  the  traffic  to  move,  if  at  all,  over  the  long  and  expen¬ 
sive  all-rail  routes.*  The  increased  rates  to  Searsport  had 
been  in  effect  but  five  and  one-half  months  at  the  time  the 
hearings  herein  were  concluded  in  January,  1933.  The 
Commission  reached  its  decision  approving  the  increased 

*Mr.  Percy  R.  Todd,  President  of  the  defendant  Bangor  &  Aroostook  Rail¬ 
road  Company,  frankly  admitted  that  the  real  reason  for  the  increase  in  the 
rates  to  Searsport  was  to  hinder  and  obstruct  the  water  movement;  see  his 
testimony  set  out  as  Appendix  A  hereof. 
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rates  without  knowledge  of  the  effect  of  those  ratjes  on  the 
movement  of  the  potato  crop  and,  in  fact,  on  a  record  which 
impliedly  supported  the  assumption  that  the  increased  rates 
had  not  adversely  affected  the  movement.  That  j the  1934- 
1935  shipping  season  is  now  well  under  way  and  at  a  fur¬ 
ther  hearing  your  petitioners  can  and  will  show  that  the 
policy  of  defendant,  through  rate  manipulation  tb  deny  to 
its  shippers  the  opportunity  of  nearby  water  transporta¬ 
tion  with  vdiich  to  overcome  the  remoteness  of  Maine  pro¬ 
ducers  from  their  natural  and  necessary  markets,  has  re¬ 
sulted  and  is  resulting  in  such  a  damming  of  the  jnovcment 
of  traffic  as  to  prevent  the  shipment  of  thousands  of  car¬ 
loads  of  potatoes  which  at  the  present  rates  must  rot  on 
the  farm,  but  which  w’ould  move  over  the  rail-wTiter  route 
via  Searsport  at  reasonable  proportional  rates;!  and  that 
rates  wdiich  can  be  shown  to  so  stifle  and  prevent  a  move¬ 
ment  of  traffic  can  not  be  found  to  be  lawful  and  reasonable 
rates  under  the  Interstate  Commerce  Act  (Sec.  j  15a) ,  and 
regardless  of  the  validity  of  the  finding  of  reasonableness 

4  ! 

on  the  record  closed  January,  1933,  the  rates  to  Sears- 
43  port  can  not,  under  present  circumstances  and  condi- 

ditions,  be  held  to  be  reasonable  or  lawful  That  the 
present  rates  to  Searsport  are  (a)  depriving  producers  of 
the  opportunity  to  sell  a  substantial  proportion  of  their  crop 
and  compelling  them  to  let  it  rot;  and  (b)  denying  to  tens 
of  thousands  of  consumers  a  large  volume  of  basic  food  at 
reasonable  prices  when  the  feeding  of  millions  pf  our  cit¬ 
izens  is  a  matter  of  grave  national  concern.  That  it  is  in 
the  public  interest  of  the  nation  as  a  vdiole  to  encpurage  the 
utilization  of  the  most  economical  means  of  transporting 
and  distributing  the  basic  food  products  of  the  liation  and 
this  public  need  finds  expression  in  the  policy  of  Congress 
to  promote,  encourage  and  foster  w’ater  transportation 
and  in  its  direction  to  the  Commission  to  prescribe  propor¬ 
tional  rail  rates  on  rail-water  traffic  and  to  give  important 
consideration  to  the  effect  of  the  rates  on  the  j  movement 
of  traffic ;  and  on  further  hearing  your  petitioner^;  will  show’ 
that  the  need  for  efficient  and  economical  rail-wkter  trans¬ 
portation  is  more  acute  now  than  at  any  time  in  the  history 
of  Aroostook  County. 
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III. 

That  the  defendant  Bangor  &  Aroostook  is  a  prosperous 
carrier,  its  earning  record  being  as  follows: 

4%  on  common  stock  1917  to  1922 
5  54%  on  common  stock  1923  and  1924 
6%  on  common  stock  1925,  1926,  1927 

(Common  stock  increased  from  $3,800,000  to  $7,000,000 
in  1927-1930) 

5 

7%  on  common  stock  1928,  1929,  1930,  1931 
44  7%  on  preferred  stock  and  4.7%  and  4%  on  com¬ 

mon  stock  in  1932  and  1933 


(Bonds  reduced  $4,800,000  or  about  20%,  1923  to  1931) 
That  the  volume  of  potato  traffic  is  directly  responsible  for 
the  prosperity  of  defendant  (revenue  from  potato  traffic  in 
1933  being  $3,427,885  out  of  a  total  revenue  for  all  traffic 
of  $5,374,486,  or  64  per  cent),  as  shown  below: 


Common  stock 
Dividends 
4% 

5%  and  6% 
7% 


Years 

1917-1922 

1923-1927 

1928-1931 


Average  Carloads 
per  Season 
17,200 
27,600 
40,025 


That  petitioners  will  on  further  hearing  show  that  the  de¬ 
fendant  in  pursuing  its  policy  of  forcing  such  traffic  as 
does  move  to  move  over  the  lines  of  its  rail  connections  is 
depriving  itself  of  a  great  volume  of  traffic  and  revenue 
which  it  would  enjoy  if  reasonable  proportional  rates  were 
established  to  Searsport  on  which  thousands  of  additional 
cars  would  move;  that  reasonably  proportional  rates  to 
Searsport  will  not  materially  reduce  the  volume  of  traffic 
delivered  by  defendant  to  its  rail  connections;  and  peti¬ 
tioner  will  further  show  that  while  defendant  continues  to 
prosper  by  transporting  approximately  as  much  potato 
traffic  as  in  former  years,  its  rate  policy  of  denying  to  its 
shippers  a  natural  and  economical  rail-water  route  and  an 
outlet  for  the  remainder  of  their  crop  is  impoverishing  and 
oppressing  them.  So  dependent  is  the  economic  well-being 
of  Aroostook  County  on  the  potato  crop  that  even  the 
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consumption  of  such  essential  commodities  ks  fertil¬ 
izer  and  petroleum  are  greatly  curtailed  whin  a  rail¬ 


road  which  is  supposed  to  serve  this  great  comrqunity  is 
permitted  to  make  rates  for  the  purpose  of  preventing  po¬ 
tatoes  from  moving.  This  is  shown  by  the  following  fig¬ 


ures: 

Revenue  on  Inbound  Consumption  Trafiij; 

Petroleulm 

Fertilizer  L.C.L.  and  Oil! 

1931  $547,826  $367,186  $275, 84± 

1932  353,582  252,885  179,944 

1933  246,447  237,694  162,694 


That  the  increased  rates  to  Searsport  which  stop  tjhe  move¬ 
ment  of  traffic,  thereby  diminishing  the  carrier’s  learnings 
on  both  outbound  and  inbound  traffic,  impoverishing  the 
region  served  by  defendant,  and  stifling  watir  trans¬ 
portation  can  not  be  found  to  be  just  and  reasonable  rates 
in  the  light  of  the  policy  of  Congress  as  expressed  in  Sec¬ 
tion  15a  of  the  Interstate  Commerce  Act  by  which  'the  Com¬ 
mission  is  directed  to  prescribe  the  lowest  rates  consistent 
with  the  furnishing  of  adequate  and  efficient  railway  trans¬ 
portation. 

IV. 


That  the  Commission  erred  in  approving,  as  reasonable, 
rates  to  Searsport  which  are  substantially  higher  than 
other  proportional  rates  maintained  by  defendanj  for  sim¬ 
ilar  transportation  over  its  rails  to  Northern  Maine  Junc¬ 
tion,  which  are  compared  as  follows : 


Distance : 

To  Northern 
Maine  Junction 

To  Searsport : 
Former  Rates 

Present 

Increased  Rates 

120-130 

19c 

18c 

25c 

150-160 

22 

18 

25 

170-180 

24 

21 

?8 

200-210 

25 

23  y2 

rr 

30 

and  that  the  rates  to  Northern  Maine  Junction  are 
46  the  only  probative  yardstick  to  be  used  in  deter¬ 
mining  reasonable  proportional  rates  to  Searsport 
because  the  charges  to  Northern  Maine  Junctior},  through 
which  all  of  the  all-rail  potato  traffic  moves,  ijave  been 
shown  by  the  experience  of  years  to  give  the  defendant  an 
adequate  and  even  handsome  return. 
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V. 

That  the  Commission  erred  in  being  misled  by  the  finding 
that  the  service  rendered  on  traffic  to  Searsport  was 
“ greater”  than  on  shipments  to  Northern  Maine  Junction, 
when  the  fact  is,  as  stated  by  defendant,  that  on  basis  of  the 
former  rates  to  Searsport  in  effect  prior  to  the  increase 
of  August,  1932,  the  “shipments  via  Searsport  and  water 
.  .  .  increased  our  earnings  on  this  traffic  both  gross  and 
net  ...  as  compared  with  forwarding  them  by  the  all-rail 
route.’ ’  (Bangor  &  Aroostook  annual  report  for  1931) 

VI. 

That  the  Commission  erred  in  employing  the  class  rates 
of  the  Bangor  &  Aroostook  as  a  yardstick  for  comparative 
purposes  in  determining  the  reasonableness  of  the  rates 
on  potatoes  to  Searsport  when  the  said  class  rates  are  for 
practical  purposes  theoretical  charges  with  no  material 
relation  to  the  earnings  of  the  carrier.  An  insignificant 
volume  of  traffic  moves  on  them  or  on  charges  related  to 
them,  differentiating  such  class  rates  from  those  of  all  other 
carriers  in  official,  southern  and  western  trunk-line  terri¬ 
tories  where  the  class  rates  are  the  basis  of  the  rate  struc¬ 
ture  on  which  practically  all  traffic  actually  moves.  That 
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the  method  of  reasoning  employed  by  the  Commis- 

47  sion,  whereby  the  conclusion  is  reached  that  the 
Bangor  &  Aroostook  rates  on  potatoes  to  Searsport 

are  reasonable  because  the  percentage  relationship  of  such 
potato  rates  to  Bangor  &  Aroostook  first-class  rates  com¬ 
pares  favorably  with  the  percentage  relationship  in  other 
territories,  is  arbitrary. 

VTL 

That  the  Commission  erred  in  reaching  its  conclusion  as 
to  the  reasonableness  of  the  rates  to  Searsport  by  compar¬ 
ing  the  assailed  rates  with  those  in  other  territories  with¬ 
out  taking  into  consideration  the  much  heavier  loading  on 
the  Bangor  &  Aroostook  (resulting  in  much  lower  cost  per 
100  pounds)* ;  that  the  Commission  erred  in  failing  to  take 

*For  example,  the  Commission  compares  the  rate  of  29  cents  prescribed  in 
Southern  territory  with  the  30-cent  rate  to  Searsport  but  fails  to  take  into 
consideration  that  the  earnings  to  Searsport  on  the  30-cent  rate  are  $132.60 
per  ear  and  in  the  South  only  $94.24  on  the  29-cent  rate. 
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into  consideration  that  the  rates  on  other  carriers  apply 
for  local  transportation  whereas  the  rates  to  |  Searsport 
apply  for  a  proportional  movement  for  transshipment  by 
water  (resulting  in  a  lower  value  of  service  and  bringing 
the  traffic  within  the  policy  of  Congress  to  promote,  en¬ 
courage  and  foster  water  transportation) ;  that}  the  Com¬ 
mission  erred  in  its  consideration  in  failing  tcf  take  into 
account  the  fact  that  the  volume  of  movement  ofn  the  Ban¬ 
gor  &  Aroostook  is  tremendous,  approximating  one-fifth  of 
the  total  potato  crop  of  the  United  States,  compared  with  a 
mere  trickle  of  traffic  covered  by  the  cases  cited  by 
48  the  Commission* ;  and  the  Commission  further  erred 
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in  its  consideration  in  failing  to  take  into  Account  the 
fact  that  while  the  Bangor  &  Aroostook  is  in  a  prosperous 
condition  and  that  its  prosperity  would  be  increased  by  an 
increased  volume  of  traffic  the  financial  needs  df  the  car¬ 
riers  involved  in  the  other  cases  was  such  as  to  warrant  a 
higher  level  of  rates  so  that  they  might  continue  to  render 
adequate  and  efficient  transportation  service.  That  your 
petitioners  will  on  further  hearing  show  fullyj  these  and 
other  differences  in  the  circumstances  and  conditions  on 
potato  traffic  to  Searsport  and  on  the  traffic  covered  by  the 
several  cases  which  warrant  lower  rates  to  Searsport  than 
were  prescribed  in  the  said  cases. 

viii.  ! 

i 

That  the  Commission  has,  as  a  matter  of  law,j  no  author¬ 
ity  to  determine  the  reasonableness  of  rates  pn  the  tre¬ 
mendous  volume  of  potato  traffic  on  the  Bangcfr  &  Aroos¬ 
took  based  on  rate  comparisons  culled  from  pnimportant 
and  picayune  cases  when  there  are  available  Comprehen¬ 
sive  proceedings  offering  reasonable  scales  of  charges 
which  can  more  appropriately  be  used  as  a  yardstick.  That 
the  Commission  did  rely  upon  inappropriate  yardsticks, 
relating  to  instances  where  there  was  a  mere  trickle  of  po- 

*Tourtellot  v.  New  York,  N.  H.  Sr  H.  E.  Co.,  186  I.  C.  C.  371;  \laylor  Produce 
Co.  v.  Atlantic  Coast  Line  E.  Co.,  179  I.  C.  C.  269;  Capps  v.  Norfolk  S.  E.  Co., 
172  I.  C.  C.  179;  Caruso,  Einella,  Battaglia  Co.  v.  Seaboard  A.\L.  Ey.  Co.,  156 
I.  C.  C.  712;  Phillips  Sr  Co.  v.  Norfolk  S.  E.  Co.,  172  I.  C.  C.  50{8 ;  Southeastern 
Vegetable  Case,  200  I.  C.  C.  273;  Peninsula  Exchange  v.  Aroostook  Valley  E. 
Co.,  161  I.  C.  C.  181.  The  case  of  Aroostook  County  Cham,  of  Com.  v.  Aber¬ 
deen  4'  -K-  E.  Co.,  147  I.  C.  C.  627,  covered  the  rates  from  origins  on  other  rail¬ 
roads  as  well  as  from  the  Bangor  &  Aroostook,  was  confined  to!  local  rates  and 
embraced  no  proportional  rates.  The  rates  to  Searsport  havk  been  substan¬ 
tially  increased  since  that  decision. 
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tato  traffic,  is  shown  by  the  nature  of  the  cases  re- 

49  lied  upon  by  the  decision  as  shown  in  paragraph 
YII.  The  Commission  has  held  in  numerous  cases 

that  rate  comparisons  are  valueless  unless  the  conditions 
are  similar,  yet  in  its  decision  here  the  Commission  delib¬ 
erately  and  arbitrarily  relied  upon  cases  covering  such  un¬ 
important  movements  that  they  have  no  value  in  this  pro¬ 
ceeding,  involving  as  it  does  the  heaviest  potato  movement 
in  the  world.  If  the  Commission  were  looking  for  an  ap¬ 
propriate  yardstick  of  reasonable  charges  it  might  well 
have  turned  to  its  recent  decision  in  Potato  Rates  in  West¬ 
ern  Trunk  Line  Territory ,  195  I.  C.  C.  579,  decided  subse¬ 
quent  to  the  close  of  the  hearings  herein,  which  decision 
resulted  in  the  only  general  adjustment  of  potato  rates  pre¬ 
scribed  by  the  Commission  following  a  comprehensive  in¬ 
vestigation  of  an  entire  rate  structure,  such  prescribed  rates 
applying  in  the  only  region  of  the  United  States  which, 
from  the  standpoint  of  volume  of  production  and  movement 
and  the  relative  importance  of  potato  traffic  in  the  total 
volume  of  traffic  carried  by  the  railroads,  can  be  com¬ 
pared  with  the  situation  on  the  Bangor  &  Aroostook.  The 
maximum  reasonable  rates  prescribed  in  that  proceeding, 
based  on  average  per  car  loadings,  result  in  the  following 
earnings  per  car  compared  with  the  earnings  on  shipments 
to  Searsport: 

200  Miles 

Earnings  per  Car 

To  Searsport 


On  Increased  Rate 

On  Former  Rate 

$132.60 

103.87 

Western  Trunk  Line  to  Illinois 

Within  Zones  I  &  II,  W.T.L. 

Colorado  to  western  Dakotas,  Zone  III 

$80.96 

88.32 

85.28 

11 

and  on  further  hearing  petitioners  will  show  that 
50  the  differences  in  the  circumstances  and  conditions 

surrounding  the  traffic  on  which  the  said  western 

rates  were  prescribed  and  the  potato  traffic  to  Searsport 
justify  lower  rates  to  Searsport  than  were  there  prescribed 
because  of  (a)  the  concentrated  volume  of  movement  over 
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the  Bangor  &  Aroostook  compared  with  the  diffulse  move¬ 
ment  in  western  trunk  line  territory  from  man^  widely 
scattered  origins  to  many  destinations,  (b)  thef  heavier 
loading  of  potato  shipments  on  the  Bangor  &  Aroostook, 
and  (c)  the  need  of  the  western  carriers  for  greater  reve¬ 
nue  in  order  to  render  adequate  and  efficient  transportation 
whereas  the  Bangor  &  Aroostook  is  in  a  prosperous  condi¬ 
tion  and  reduced  rates  to  Sear  sport  will  increase  the  de¬ 
gree  of  that  prosperity. 

IX. 

That  the  Commission  erred  in  failing  to  consider  in  the 
determination  of  reasonable  charges  the  charges  made  by 
the  Bangor  &  Aroostook  on  other  classes  of  traffic  which 
move  in  substantial  volume  over  its  line,  which  charges 
together  with  the  charges  to  Northern  Maine  Junction  on 
potatoes,  have  brought  continuous  prosperity  to  the  Ban¬ 
gor  &  Aroostook  for  many  years. 

X. 

That  the  Commission  erred  in  being  misled  by  reference 
to  particularities  of  operating  conditions  on  the  Bangor  & 
Aroostook  such  as  light  traffic  density,  climatic  cpnditions, 
etc.  (sheet  9),  in  view  of  the  showing  on  the  record  that  the 
charges  on  potatoes  to  Northern  Maine  Junction,  together 
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with  charges  on  a  few  other  classes  of  traffic  exclud- 
51  ing  class  rates,  fully  compensate  the  carrier  for  these 
operating  conditions  and,  in  fact,  have  enabled  it  to 
enjoy  a  substantial  prosperity. 

Wherefore  your  petitioners  pray  that  the  Commission 
reopen  these  proceedings  for  rehearing  and  that  the  Com¬ 
mission  enter  such  further  order  or  orders  in  thg  premises 
as  to  it  may  seem  reasonable  and  just. 

Respectfully  submitted, 

WILBUR  LA  ROE,  JR., 
FREDERICK  E.  BR(}WN, 
ARTHUR  L.  WINN,  JR., 
Investment  BuildingL 
Washington,  D.  C.  | 

Dated  at  Attorneys  for  Complainants. 

Washington,  D.  C. 

November  24,  1934. 

^  i 
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Certificate  of  Service. 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
document  upon  all  parties  of  record  in  this  proceeding  by 
mailing  a  copy  thereof  properly  addressed  to  each  other 
party. 

WILBUR  LA  ROE,  JR. 

November  23,  1934. 
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52  Appendix  A. 

Extract  from  testimony  of  Mr.  Percy  A.  Todd, 
President  of  Bangor  &  Aroostook  R.  Co. 

Q.  Please  correct  me  in  this  sequence  of  events.  The 
Atlantic  Commission  Company  wants  to  ship  a  large  quan¬ 
tity  of  potatoes  by  water.  This  is  learned  by  the  railroads, 
including  Mr.  Pelley;*  Mr.  Pelley  would  like  the  potato 
rates  reduced,  to  continue  the  rail  movement,  instead  of  by 
water;  Mr.  Pelley  goes  to  Mr.  Todd  and  says:  4 ‘Mr.  Todd, 
we  are  going  to  lose  a  lot  of  business  all  rail  unless  you 
reduce  the  all-rail  rate”;  Mr.  Todd  says:  “I  have  got  quite 
the  thing  to  take  care  of  it :  I  will  boost  the  Searsport  rate.” 
Will  you  correct  that  sequence  of  events?  A.  Yes,  I  will 
correct  the  last  statement  particularly,  that  I  suggested  we 
would  boost  the  Searsport  rate.  THAT  SUGGESTION 
CAME  FROM  OUR  CONNECTIONS. 

Q.  What  suggestion?  A.  To  boost  the  Searsport  rate. 

Q.  Oh,  it  did?  A.  On  the  ground  alleged  by  them  that  the 
existing  rate  of  23 >4  cents  was  abnormally  low,  and,  as  I  tes¬ 
tified  thi^  morning,  we  had  an  investigation  made  and  had 
it  compared  with  various  decisions  of  the  Interstate  Com¬ 
merce  Cbmmission  in  regard  to  the  potato  rates,  and  de¬ 
cided  it  was  too  low,  in  line  with  those  decisions.  (R.,  pp. 
387-8-9) 

##*#***** 

Q.  (Mr.  La  Roe)  How  did  it  happen  that  you  limited 
your  study  to  the  Searsport  rate?  A.  (Mr.  Todd)  Because 
the  Searsport  movement  started  without  any  preliminary 
arrangements  with  us. 


*At  that  time  President  of  New  York,  New  Haven  &  Hartford  R.  Co. 
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Q.  You  were  trying  to  block  it?  A.  WE  WEIRE  NOT 
TRYING  TO  SEE  IT  CONTINUE.  I  WILL  EE  VERY 
E'RANK  ABOUT  IT.  (R.,  p.  354) 

14  | 

I  just  want  to  state,  perhaps  to  save  tinie,  exactly 

53  what  we  went  through.  I  not  only  had  thkt  feeling, 
and  still  have  it,  that  it  was  unfair  to  these  roads, 

but  they  had  it  also,  and  perhaps  feels  it  to  a  much  stronger 
degree  than  I  do — I  mean  the  officials  of  those  Nejv  England 
Roads — and  we  had  a  meeting — as  near  as  I  can  recall,  it 
wms  in  February — last  year,  1932 — in  Boston  o£  the  New 
England  Railroad  executives,  in  which  THEY  GQT  AT  ME 
AND  FELT  THAT  I  SHOULD  DO  SOMETHING  TO 
CHECK— HELP  CHECK  THIS  SEARSPORjr  MOVE¬ 
MENT.  (R.,  p.  355) 

54  Appendix  “F”  I 

Filed  March  15, 1935. 

“Order  j 

At  a  General  Session  of  the  Interstate  Commerce  Com¬ 
mission,  held  at  its  office  in  Washington,  D.  C.,  on  the 
4th  day  of  February,  A.  D.  1935. 

No.  25511 

Maine  Potato  Growers  &  Shippers  Association 

! 

Bangor  &  Aroostook  Railroad  Company 

No.  25679 

I 

Town  of  Searsport,  Maine,  et  al. 

v.  *  j 

Same 


Upon  further  consideration  of  the  records  in  |  the  above- 
entitled  proceedings,  and  upon  consideration  of  petition  of 
complainants  for  rehearing: 

It  is  ordered ,  That  the  said  petition  be,  and  ii  is  hereby, 
denied. 

Bv  the  Commission. 

GEORGE  B.  McGllNTY,  . 

(seal)  Secretary.’-’ 
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55  Rule  to  Show  Cause 

Issued  March  15,  1935 

#*####*#* 

Upon  consideration  of  the  petition  filed  in  the  above-en¬ 
titled  cause,  it  is,  this  15th  day  of  March,  A.  D.  1935, 
Ordered,  That  the  respondent,  Interstate  Commerce  Com¬ 
mission,  show  cause  on  or  before  the  10th  day  of  April, 
A.  D.  1935,  why  the  prayers  of  the  petition  should  not  be 
granted,  and  the  writ  of  mandamus  issued,  compelling  the 
respondent,  the  Interstate  Commerce  Commission,  to  set 
aside,  vacate,  and  annul  its  order  dated  July  20,  1933  dis¬ 
missing  the  complaints  in  dockets  Nos.  25511  and  25679  and 
its  order  dated  February  4,  1935  denying  the  petition  of 
relators  for  further  hearing  in  dockets  Nos.  25511  and 
25679,  and  to  reopen  the  proceedings  in  dockets  Nos.  25511 
and  25679  and  perform  its  ministerial  duty  by  granting  a 
further  hearing  therein  and  disposing  of  the  complaints  on 
their  merits  in  conformity  with  the  statutory  requirements 
and  mandate  of  Congress,  provided  a  copy  of  this  order  and 
the  petition  are  served  upon  the  respondent  on  or  before 
the  20th  day  of  March,  A.  D.  1935. 

By  the  Court: 

JOSEPH  W  COX 
Justice 

MARSHAL’S  RETURN:  Served  a  copy  of  the  above  rule 
and  petition  on  the  above  named  Interstate  Com¬ 
merce  Commission  by  serving  T  A  Gellis  Assistant 
Secretary  personally  3/15/35 

JOHN  B.  COLPOYS, 

U .  S.  Marshal  in  and  for  the  List,  of  Columbia 

By  H  C  ALLEN 

Deputy  U.  S.  Marshal 

K 
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56  In  the  Supreme  Court  of  the  District  of  |  Columbia 

: 

At  Law 

No.  85207  j 

United  States  of  America  at  the  Relation  of  ^Iaine  Po¬ 
tato  Growers'  &  Shippers'  Association,  Phillips  & 
Company,  Inc.,  and  J.  L.  Budreau,  Relators, j 

v. 

I 

Interstate  Commerce  Commission,  Respondent. 

Petition  of  Bangor  and  Aroostook  Railroad  Company  for 

Leave  to  Intervene  j 

Filed  April  9,  1935. 

To  the  Supreme  Court  of  the  District  of  Colombia  in  a 
cause  at  Law: 

Comes  now  Bangor  and  Aroostook  Railroad  I  Company 
and  petitions  the  Court  for  leave  to  intervene  inj  the  above 
entitled  and  numbered  cause  as  a  party  respondent,  and 
with  leave  to  plead  in  said  cause  and  to  participate  therein 
in  all  respects  and  to  the  same  extent  as  though  it  had  been 
made  a  party  respondent  herein  in  the  first  instance. 

As  grounds  for  this  petition  the  petitioner  sh<fc>ws: 

(1)  That  it  is  a  railroad  corporation  organized)  and  exist¬ 
ing  under  the  laws  of  the  State  of  Maine  with  its  principal 
office  and  place  of  business  in  Bangor  in  said  State; 

(2)  That  it  is  the  railroad  corporation  referred  to 
throughout  the  Petition  of  the  Relators  and  is  tie  railroad 
corporation  particularlv  referred  to  in  Section  III,  Para¬ 
graphs  (A),  (C),  (D),  (E),  (F),  (G),  (H),  and  (!J),  of  said 
Petition; 

(3)  That  as  stated  in  Section  III,  Paragraph  (A)  of  the 
Petition  of  the  Relators  it  was  the  Defendant  :.n  the  pro¬ 
ceedings  before  the  Interstate  Commerce  Comnjiission,  en¬ 
titled,  Maine  Potato  Growers  &  Shippers  Association,  v. 
Bangor  and  Aroostook  Railroad  Company,  I.  C.  C.  Docket 
#25511  and  Towm  of  Searsport,  Maine,  et  al,  v.  Bangor  and 
Aroostook  Railroad  Company,  I.  C.  C.  Docket  #25679; 

(4)  That  the  Petition  of  the  Relators  in  this  cause  shows 
on  its  face  that  the  rights  of  this  Petitioner  will  be 

57  vitally  affected  by  any  order  or  orders  wliich  may  be 

entered  by  this  Court  herein :  i 
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(5)  That  the  facts,  in  so  far  as  they  are  relavent,  upon 
which  the  relators  rely,  as  alleged  in  their  petition  for 
Writ  of  Mandamus,  are  substantially  incomplete  and  inac¬ 
curate,  and  that  the  conclusions  of  law  upon  which  the  Rela¬ 
tors  rely,  as  alleged  in  said  Petition,  are  disputed : 

(6)  Your  petitioner  alleges,  upon  information  and  belief, 
that  the  Relators  and  the  Respondent,  Interstate  Com¬ 
merce  Commission,  do  not  and  will  not  interpose  any  ob¬ 
jection  to  your  Petitioner  becoming  a  party  to  this  action 
with  all  the  rights  of  a  Respondent  herein. 

WHEREFORE,  the  premises  considered,  your  petitioner 
prays : 

FIRST ;  that  it  be  granted  leave  by  this  Honorable  Court 
to  become  a  party  to  this  action  as  a  respondent  thereto. 

SECOND;  And  for  such  other  and  further  relief  as  to 
this  court  seems  meet  and  proper. 

BANGOR  AND  AROOSTOOK 
RAILROAD  COMPANY, 

i  By,  FRANK  C.  WRIGHT,  Vice  Pres 

Interveneing  Petitioner. 

April  4th,  1935 

HENRY  J  HART 
WILBUR  L.  GRAY 
Attorneys  for  Intervenor. 

58  Order  Granting  Leave  of  the  Bangor  and  Aroostook 
Railroad  to  Intervene  in  the  Above  Entitled  Cause 
Filed  April  10,  1935 

********* 

Upon  consideration  of  the  Petition  of  the  Bangor  and 
Aroostook  Railroad  filed  herein  for  leave  to  intervene  as  a 
party  respondent,  and  the  consent  to  such  intervention  by 
the  respondent  herein  as  indicated  by  the  signature  of  its 
respective  attorney  appearing  hereon,  it  is  the  10th  day  of 
April,  A.  D,  1935, 

ORDERED,  that  the  said  Bangor  and  Aroostook  Rail¬ 
road  be  and  they  are  hereby  granted  leave  to  intervene  as 
a  party  respondent  as  prayed  in  said  petition,  and  to  file 
answer  to  petition  within  five  days. 

By  the  Court : 

JAMES  M  PROCTOR 

Justice . 
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i 

We  consent: 


Attorney  for  Relators 

J  STANLEY  PAYNE  j 

Attorney  for  Respondent  j 

59  In  the  Supreme  Court  of  the  District  of  1  Columbia 

At  Law  j 

No.  85207.  | 

United  States  of  America  at  the  Relation  of  Maine  Po¬ 
tato  Growers'  &  Shippers'  Association,  Phillips  & 
Company,  Inc.,  and  J.  L.  Budreau,  Relator si, 

i 

v. 

I 

Interstate  Commerce  Commission,  Respondent . 

Answer  of  Interstate  Commerce  Commission 

Filed  April  10, 1935.  j 

#  •*  *  *  *  *  *  *  j  * 

The  Interstate  Commerce  Commission,  hereinafter  called 
the  Commission,  the  respondent  in  the  above-qntitled  ac¬ 
tion,  now  and  at  all  times  hereafter  saving  anc(  reserving 
to  itself  all  and  all  manner  of  benefit  and  advantage  of  ex¬ 
ception  to  the  many  errors  and  insufficiencies  ih  the  rela¬ 
tors’  petition  contained,  for  answer  thereunto,  lor  unto  so 
much  or  such  parts  thereof  as  it  is  advised  it  fs  material 
for  it  to  answer,  answers  and  says :  j 

I.  I 

Answering  paragraph  I  of  the  petition  the  (Commission 
admits  for  the  purposes  of  this  suit  that  the  |  allegations 
contained  in  said  paragraph  are  true. 


Answering  paragraph  II  of  the  petition  the  Commission 
admits  that  said  paragraph  states  in  part  the  provisions  of 
certain  sections  of  the  Interstate  Commerce  Actf  and  a  por¬ 
tion  of  section  500  of  Transportation  Act,  1920.  j  For  a  full 
statement  of  these  and  other  relevant  statutory  pro- 
60  visions  the  Commission  respectfully  refers  the  Court 
to  the  statutes  themselves. 
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III. 

Answering  paragraph  III  of  the  petition,  and  especially 
subparagraphs  (A),  (B),  (C),  (D),  (E),  (F)  and  (G) 
thereof,  the  Commission  admits  and  alleges  that:  Relators, 
by  complaints  filed  with  the  Commission  August  29,  1932, 
and  Noveiiiber  26,  1932,  respectively,  alleged,  inter  alia, 
that  the  rates  of  the  Bangor  &  Aroostook  Railroad  Com¬ 
pany  for  the  transportation  of  potatoes,  in  carloads,  in  in¬ 
terstate  commerce,  from  stations  on  its  line  in  Maine  to 
Searsport,  Maine,  for  coastwise  trans-shipment,  were  un¬ 
reasonable,  in  violation  of  section  1  of  the  Interstate  Com¬ 
merce  Act.  Both  complaints  included  prayers  that  after 
due  hearing  and  investigation  the  Commission  make  an 
order  comihanding  the  defendant  railroad  company  to  cease 
and  desist  from  the  alleged  violation  of  the  Act.  The  com¬ 
plaint  in  N o.  25511  also  prayed  that  the  Commission  require 
the  defendant  to  establish  and  apply  in  the  future  in  lieu  of 
the  alleged  unreasonable  rates  such  other  rates  as  the  Com¬ 
mission  deemed  reasonable,  and  the  complaint  in  No.  25679 
also  prayed  that  the  Commission  require  the  defendant  to 
establish  and  maintain  in  the  future  just  and  reasonable 
proportional  rates  to  the  port  of  Searsport.  Answers  were 
filed  by  the  defendant  to  both  complaints  denying  the  alle¬ 
gation  that  said  rates  were  unreasonable.  The  complaints 
were  assigned  for  hearing  and  heard  jointly  before  an  ex¬ 
aminer  of  the  Commission  in  Januarv,  1933.  After  the 
close  of  the  hearing  briefs  were  filed  by  all  parties.  On 
May  25,  1933,  the  examiner  issued  a  proposed  report,  to 
which  the  defendant  filed  exceptions.  Replies  to  the  defen¬ 
dant  ’s  exceptions  were  filed  by  the  complainants.  On  July 
20,  1933,  Division  3  of  the  Commission  issued  its  report, 
entitled  Maine  Potato  Growers  <&  Shippers  Associa- 
61  tioh  v.  Bangor  <&  Aroostook  Railroad  Company,  in 
which  it  found  that  the  rates  complained  of  were  not 
unreasonable  or  otherwise  unlawful  as  alleged.  A  copy  of 
this  report,  which  is  published  at  195  I.  C.  C.  375,  is  attached 
to  the  petition  marked  Exhibit  B.  With  said  report  and  as 
part  thereof  Division  3  of  the  Commisson  made  the  order 
dated  July  20,  1933,  dismissing  relators  ’  complaints,  a  copy 
of  which  dismissal  order  is  attached  to  the  petition,  marked 
Appendix  C. 

Further  answering  paragraph  III  of  the  petition  and  es- 
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pecially  sub-paragraph  (H)  thereof,  the  Commission  ad¬ 
mits  that  on  September  9,  1933,  relators  filed  with  the  Com¬ 
mission  a  petition  for  oral  argument  and  reconsideration, 
to  which  petition  defendant  filed  reply  on  September  27, 
1933,  and  that  by  order  dated  November  13,  1933,  the  Com¬ 
mission  denied  said  petition,  but  that  subsequently,  by  order 
dated  December  11, 1933,  the  Commission  on  its  own  motion 
reopened  said  proceedings  for  oral  argument  and  recon¬ 
sideration;  that  such  argument  was  held  before:  the  Com¬ 
mission  on  March  7,  1934;  that  thereafter  the  Commission 
issued  its  report  dated  September  28,  1934,  i;i  which  it 
affirmed  the  finding  of  Division  3  that  the  rates  (pomplained 
of  were  not  unreasonable  or  otherwise  unlawful,  j  A  copy  of 
this  report,  which  is  published  at  204 1.  C.  C.  115,  |is  attached 
to  the  petition,  marked  Appendix  D.  Said  reports  of  July 
20,  1933,  and  September  28,  1934,  contain  the  Commission’s 
findings  of  fact,  decisions,  and  conclusions;  ancjl  the  Com¬ 
mission  respectfully  refers  the  Court  to  said  reports  and 
to  said  order  of  July  20,  1933,  for  full,  complete  and  ac¬ 
curate  information  as  to  the  contents  thereof.  ! 

Further  answering  sub-paragraphs  (C),  (D),  (E),  and 
(F)  of  paragraph  III  of  the  petition,  the  Commission  de¬ 
nies  that  the  allegations  in  said  sub-paragraphs  constitute 
a  full,  complete,  and  accurate  statement  of  the  evi- 
62  deuce  submitted  to  it  in  said  proceeding,  j  The  Com¬ 
mission  alleges  that  a  large  volume  of  evidence  was 
submitted  to  it  by  complainants  in  support  of  their  allega¬ 
tion  that  the  rates  in  question  were  unreasonable,  that  a 
large  volume  of  evidence  was  also  submitted  tjo  it  by  the 
defendant  in  support  of  its  denial  of  the  ?jnreafeonableness 
of  said  rates,  and  that  in  making  its  reports  and  order  and 
the  findings  contained  therein,  and  in  reaching  its  decision 
that  said  rates  were  not  unreasonable,  the  Comijiission  con¬ 
sidered  and  weighed  carefully,  in  the  light  of  itslown  knowl¬ 
edge  and  experience,  all  of  said  evidence,  and  each  fact,  cir¬ 
cumstance,  and  condition  called  to  its  attention  <jm  behalf  of 
all  parties  in  said  proceeding  by  their  counsel,  including 
matters  covered  by  the  petition  herein. 

The  Commission  further  alleges  that  the  findings,  con¬ 
clusions,  and  decisions  in  said  reports  were  aijid  are,  and 
that  each  of  them  was  and  is,  fully  supported  dnd  justified 
by  the  evidence  submitted  to  it  in  said  proceeding  as  afore¬ 
said. 
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Further  answering  paragraph  III  of  the  petition,  and 
especially  sub-paragraphs  (I)  and  (J)  thereof,  the  Com¬ 
mission  admits  that  on  November  24,  1934,  relators  filed 
with  it  a  petition  for  reopening  and  rehearing  the  afore¬ 
said  proceedings,  a  copy  of  which  petition  is  attached  to 
the  petition,  marked  Appendix  E :  that  a  reply  to  said  peti¬ 
tion,  dated  December  7,  1934,  was  filed  by  defendant  on  De¬ 
cember  11,  1934,  a  copy  of  which,  marked  Exhibit  No.  1,  is 
attached  hereto  and  made  a  part  hereof;  that  by  order 
dated  February*  4,  1935,  the  Commission  denied  said  peti¬ 
tion,  a  copy  of  which  order  is  attached  to  the  petition, 
marked  Appendix  F. 

Further  answering  sub-paragraphs  (I)  and  (J) 
63  of  paragraph  III  of  the  petition,  the  Commission  al¬ 
leged  that  it  considered  and  weighed  carefully,  in  the 
light  of  its  own  knowledge  and  experience,  each  fact,  cir¬ 
cumstance,  and  condition  called  to  its  attention  by  said  peti¬ 
tion  for  reopening  and  rehearing  the  aforesaid  proceedings 
and  that  in  denying  said  petition  it  did  not  act  arbitrarily 
and  did  not  exceed  or  abuse  the  discretion  conferred  upon 
it  by  section  16a  of  the  Interstate  Commerce  Act,  to  grant 
a  rehearing  if  sufficient  reason  therefor  be  made  to  appear. 

IV. 

Answering  paragraph  IV  of  the  petition  the  Commission 
admits  that  under  section  12(1)  of  the  Interstate  Commerce 
Act  it  is  authorized  and  required  to  execute  and  enforce  the 
provisions  of  the  Act;  admits  that  under  section  15(1)  of 
said  Act  it  is  authorized  to  issue  an  order  against  common 
carriers  subject  to  the  Act  prescribing  just  and  reasonable 
rates  to  take  the  place  of  those  found  by  it  to  be  unreason¬ 
able,  only  after  a  full  hearing;  admits  that  under  section 
6(13)  of  said  Act  it  is  authorized  to  establish  proportional 
rates  to  ports  from  which  the  traffic  is  taken  by  a  water 
carrier,  but  alleges  that  where  rail  rates  are  already  in  ef¬ 
fect  to  the  port,  applicable  when  the  traffic  is  intended  for 
transportation  by  water  beyond,  it  is  not  authorized  to  re¬ 
quire  lower  or  different  rates  to  take  the  place  of  those  al¬ 
ready  in  effect  unless  it  finds,  after  full  hearing,  that  said 
existing  rail  rates  are  unreasonable  or  otherwise  in  violation 
of  the  Interstate  Commerce  Act;  admits  that  section  1(5) 
of  said  Act  requires  that  all  rates  and  charges  by  common 
carriers  subject  to  the  Act  shall  be  just  and  reasonable; 
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admits  that  under  section  13(1)  of  said  Act  arjy  person, 
firm,  corporation,  company,  or  associatiop,  or  any 

64  mercantile,  agricultural,  or  manufacturing  [society  or 
other  organization,  complaining  of  anything  done  or 

omitted  to  be  done  by  any  common  carrier  subject  to  the 
Act,  in  contravention  of  the  provisions  thereof,  ihay  apply 
to  the  Commission  by  petition,  and  that  if  the  carriers 
shall  not  satisfy  the  complaint  within  a  reasonable  time,  or 
there  shall  appear  to  be  any  reasonable  ground  fpr  investi¬ 
gating  said  complaint,  it  shall  be  the  duty  of  th^  Commis¬ 
sion  to  investigate  the  matters  complained  of  in  jsuch  man¬ 
ner  and  by  such  means  as  it  shall  deem  proper ;  admits  that 
by  section  15a (2)  of  said  Act  it  is  provided  that  the  Com¬ 
mission,  in  the  exercise  of  its  power  to  prescribe  just  and 
reasonable  rates,  “  shall  give  due  consideration,  among 
other  factors,  to  the  effect  of  rates  on  the  movement  of 
traffic;  to  the  need,  in  the  public  interest,  of  adequate  and 
efficient  railway  transportation  service  at  the  lowest  cost 
consistent  with  the  furnishing  of  such  service;  and  to  the 
need  of  revenues  sufficient  to  enable  the  carriers,  under 
honest,  economical,  and  efficient  management,  i;o  provide 
such  service”;  admits  that  section  500  of  Transportation 
Act,  1920,  provides  in  part  that  “It  is  hereby  declared  to  be 
the  policy  of  Congress  to  promote,  encourage,  apd  develop 
water  transportation,  service,  and  facilities  in  jconnection 
with  the  commerce  of  the  United  States,  and  to  [foster  and 
preserve  in  full  vigor  both  rail  and  water  transportation”; 
denies  that  it  has  refused  to  grant  relators  herein  a  fair 
hearing;  admits  that  after  granting  relators  k  full  and 
fair  hearing,  and  after  reaching  and  rendering  a  decision 
upon  the  allegations  of  their  complaints,  and  after  reopen¬ 
ing  and  reconsidering  their  case  and  again  reaching  and 
rendering  a  decision,  it  declined  to  reopen  said  tase  a  sec¬ 
ond  time  upon  allegations  that  were  not  different  in  prin¬ 
ciple  or  that  sought  different  relief  from  those  ^heretofore 
urged ;  admits  that  while  generally  in  any  base  where 

65  the  reasonableness  of  rates  is  in  issue,  and  particu¬ 
larly  under  section  15a (2)  of  said  Act,  tfye  effect  of 

rates  on  the  movement  of  the  traffic  is  a  relevant  factor  to 
be  considered,  denies  that  either  generally  or  kinder  said 
section  15a (2)  that  factor  alone  is  controlling  ill  the  deter¬ 
mination  of  reasonable  rates ;  denies  that  it  has  either  failed 
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or  refused  in  the  determination  of  the  rates  in  issue  in  the 
aforesaid  proceeding  to  hear  and  consider  evidence  bear¬ 
ing  on  either  the  alleged  public  need  for  the  rail-water  move¬ 
ment  via  Searsport  or  the  alleged  destructive  effect  of  the 
rates  involved  on  water  transportation  and  service  from 
Searsport,1  and  alleges  that  it  found  that  the  challenged 
rates  to  Searsport  which  had  theretofore  been  increased 
effective  August  18,  1932,  were  and  are  reasonable  rates 
and  that  it  did  not  find  that  said  rates  were  increased  for 
the  deliberate  purpose  of  wilfully  injuring  and  destroying 
water  transportation  from  Searsport  contrary  to  the  policy 
of  Congress  as  expressed  in  section  500  of  Transportation 
Act,  1920. 

Further  answering  said  paragraph  IV  the  Commission 
denies  that  its  determination  in  the  aforesaid  proceeding  of 
the  reasonableness  of  the  assailed  rates  was  based  solely 
on  rate  comparisons;  denies  that  it  ignored  the  revenue 
need  of  the  carriers  to  enable  them  to  furnish  adequate  rail 
transportation,  and  denies  that  it  either  disregarded  or  ig¬ 
nored  anv  of  the  factors  to  which  the  acts  and  mandates  of 
Congress  "require  it  shall  give  due  consideration  in  the  exer¬ 
cise  of  its  power  to  prescribe  just  and  reasonable  rates. 

Further  answering  paragraph  IV  of  the  petition  the  Com¬ 
mission  alleges  that  in  said  proceeding  questions  relating 
to  the  matters  covered  by  the  aforesaid  reports  and  order 
were  fully  argued,  both  orally  and  in  briefs,  and  were  sub¬ 
mitted  to  the  Commission  for  determination,  whereupon  the 
Commission  determined  said  matters  and  entered 
66  and  served  upon  the  parties  the  aforesaid  reports 
and  order,  and  that  upon  the  evidence  aforesaid  and 
as  shown  in  and  by  said  reports  the  Commission  made  the 
findings  and  stated  the  conclusions  upon  which  its  order  of 
dismissal  was  and  is  based. 

Further  answering  said  paragraph  IV  the  Commission 
alleges  that  in  the  aforesaid  proceeding  it  granted  relators 
a  full  hearing  such  as  contemplated  by  the  Interstate  Com¬ 
merce  Act,  alleges  that  under  section  16a  of  said  Act  it  is 
authorized,  after  it  has  made  a  decision,  order,  or  require¬ 
ment  in  any  proceeding,  in  its  discretion  to  grant  a  rehear¬ 
ing  if  sufficient  reason  therefor  be  made  to  appear,  and  de¬ 
nies  that  its  refusal  to  grant  relators  a  rehearing  in  the 
aforesaid  proceeding  was  either  arbitrary  or  constituted  a 
failure  or  refusal  to  perform  a  ministerial  duty. 
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T  • 

Answering  paragraph  V  of  the  petition  the  Copnmi 


mission 


admits  that  the  Interstate  Commerce  Act  itself  |  provides 
relators  with  no  remedy  by  appeal  or  writ  of  erj-or  to  re¬ 
view  the  order  or  findings  of  the  Commission  dismissing 
relators’  complaint,  but  alleges  that  the  Commence  Court 
Act  of  June  18, 1910,  c.  309,  36  Stat.  L.  539',  (U.  S.  C.,  tit.  28, 
sec.  41  (27)  (28)  and  secs.  45-48  and  Supp.  VII,  secs.  44,  45, 
45a,  46,  47,  47a,  and  48)  as  amended  by  the  Urgent  Defi¬ 
ciencies  Act  of  October  22,  1913  c.  32,  38  Stat.  L.  219  (U.  S. 
C.,  supra)  authorizes  judicial  proceedings  for  tljie  review 
of  orders  of  the  Commission,  other  than  orders  for  the  pay¬ 
ment  of  money,  and,  under  pertinent  decisions  df  the  Su¬ 
preme  Court  of  the  United  States,  the  fact  that  th|e  order  is 
one  of  dismissal  does  not  necessarily  preclude  suqh  judicial 
review. 

Further  answering  said  paragraph  V  the  Commission 
denies  that  relators  will  suffer  either  gre^t  or  irre- 
67  parable  injury  or  any  legal  injury  for  the  rjeasons  al¬ 
leged  in  said  paragraph  V  of  the  petition,  denies  that 
it  has  failed  and  refused  to  grant  relators  a  full  and  fair 
hearing,  and  denies  it  has  failed  and  refused  to  execute  and 


enforce  the  provisions  of  the  Interstate  Commerce  Act,  and 
alleges  that  the  question  whether  the  rates  complained  of 
in  the  proceedings  before  it,  as  aforesaid,  were  [unreason¬ 
able  was  and  is  within  the  administrative  judgment  of  the 
Commission,  and  that  its  finding  that  such  rate^  were  not 
unreasonable  does  not  constitute  a  failure  or  refusal  on  its 
part  to  execute  and  enforce  the  provisions  of  the  (interstate 
Commerce  Act. 

Except  as  herein  expressly  admitted  the  Comrhission  de¬ 
nies  the  truth  of  each  of  and  all  the  allegations  contained 
in  the  petition  in  so  far  as  they  conflict  either  with  the  alle¬ 
gations  herein  or  with  either  the  statements  or  conclusions 
of  fact  included  in  the  aforesaid  reports  and  orders,  which 
said  reports  and  orders  are  hereby  referred  to  and  made  a 


part  of  this  answer. 


VI. 


Further  and  affirmatively  answering  said  petition  the 
Commission  respectfully  alleges  that  relators  are  not  en¬ 
titled  to  the  relief  prayed  for,  or  to  any  relief  in  the  prem¬ 
ises,  for  the  following  reasons : 
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(a)  The  Commission  has,  and  has  exercised,  jurisdiction 
over  the  subject  matter  of  the  complaints  filed  with  it  by 
relators. 

(b)  The  petition  does  not  show  that  the  Commission  has 
failed  or  refused  to  perform  any  ministerial  duty. 

(c)  The  writ  of  mandamus  does  not  lie  to  require  the 
Commission  either  to  reopen  the  aforesaid  proceedings,  or 
to  grant  relators  the  rehearing  petitioned  for  by  them  and, 
in  the  exercise  of  the  discretion  conferred  upon  it  by  the 
statute,  denied  by  the  Commission. 

All  of  which  matters  and  things  the  Commission  is  ready 
to  aver,  maintain,  and  prove  as  this  Honorable  Court  shall 
direct. 

68  Wherefore,  respondent  prays  that  the  rule  to  show 
cause  issued  herein  be  discharged,  that  the  petition 
be  dismissed,  and  that  respondent  have  judgment  for  its 
costs  herein. 

INTERSTATE  COMMERCE  COMMISSION 
!  By  J.  STANLEY  PAYNE 

Assistant  Chief  Counsel . 

DANIEL  W.  KNOWLTON, 

Chief  Counsel. 

City  of  Washington, 

District  of  Columbia ,  ss: 

Frank  McManamy,  being  duly  sworn,  deposes  and  says 
that  he  is  a  member  of  the  Interstate  Commerce  Commis¬ 
sion,  the  above-named  respondent,  and  makes  this  affidavit 
on  behalf  of  said  Commission ;  that  he  has  read  the  f orego- 
ing  answer,  knows  the  contents  thereof,  and  that  the  same 
is  true. 

FRANK  McMANAMY 

Subscribed  and  sworn  to  before  the  undersigned,  a  no¬ 
tary  public,  within  and  for  the  District  of  Columbia,  this 
9th  day  of  April,  1935. 


(Seal) 


EUGENIA  W.  SUTER 
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69  Exhibit  No.  1. 

BEFORE  THE 

INTERSTATE  COMMERCE  COMMISSION 


I.  C.  C.  Docket  No.  25511 
Maine  Potato  Growers  &  Shippers  Association 

vs.  j 

Bangor  and  Aroostook  Railroad  Company 


I.  C.  C.  Docket  No.  25679 
Town  of  Searsport,  Maine,  et  al 


vs. 

Bangor  and  Aroostook  Railroad  CompaIny 


REPLY  OF  DEFENDANT  AND  INTERVEjNERS  TO 
COMPLAINANTS’  PETITION  FOR  REOPENING 
AND  REHEARING.  .  I 


Charles  H.  Blatchford, 
William  A.  Cole, 

I 

Henry  J.  Hart,  j 
Bronson  Jewell^ 

December  7,  1934.  Qounsel. 
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INTERSTATE  COMMERCE  COMMISSION 


I.  C.  C.  Docket  No.  25511 
Maine  Potato  Growers  &  Shippers  Association 

vs.  ! 

Bangor  and  Aroostook  Railroad  Company 


I.  C.  C.  Docket  No.  25679 
Town  of  Searsport,  Maine,  et  al 

vs.  j 

Bangor  and  Aroostook  Railroad  Company 

i 

— 

REPLY  OF  DEFENDANT  AND  INTERVENERS  TO 
COMPLAINANTS’’  PETITION  FOR  REOPENING 
AND  REHEARING. 


In  the  above  entitled  cases  a  decision  was  rendered  by 
Division  3  on  July  20, 1933  (195  I.  C.  C.  375)  anjl  under  date 
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of  September  9,  1933  Complainants  filed  a  petition  for  oral 
argument  and/or  re-consideration.  Oral  argument  was 
had  before  the  Commission  on  March  7,  1934  and  under 
date  of  September  28,  1934  the  Commission  rendered  its 
decision  dismissing  the  complaint  and  affirming  the  decision 
of  Division  3  that  the  rates  attacked  wrere  not  unjust  or  un¬ 
reasonable. 

2 

71  The  present  petition  contains  nothing  new;  it  is 
but  a  repetition  of  the  arguments  urged  by  Com¬ 
plainants  ’  Counsel  in  his  original  brief,  in  his  reply  to  the 
exceptions  to  proposed  report  of  the  Examiner,  in  his  peti¬ 
tion  for  oral  argument  and/or  reconsideration,  and  at  the 
oral  argument.  The  present  petition  seems  to  be  nothing 
but  a  second  attempt  to  reopen  the  case  after  decision,  and 
seems  to  fall  clearly  within  Rule  XV (f) — that  a  second  ap¬ 
plication  for  rehearing,  based  upon  the  same  grounds  as 
a  former  petition,  will  not  be  entertained. 

Complainants  have  had  their  full  day  in  court ;  there  was 
a  decision  bv  Division  3  under  which  the  rates  were  found 
not  unjust  or  unreasonable;  the  case  was  reopened,  oral 
argument  was  had  before  the  Commission  (nine  Commis¬ 
sioners  sitting)  and  there  was  a  final,  carefully  considered 
decision  by  the  Commission.  The  present  petition  appears 
frivolous  and  is  improperly  filed  under  the  rules  as  it  is 
but  a  mere  repetition  of  arguments  advanced  by  Complain¬ 
ants’  Counsel  at  various  earlier  stages  of  the  proceedings. 

Contents  of  Petition. 

(1).  Paragraph  I  of  the  petition  states  that  the  Commis¬ 
sion  erred  in  failing  to  determine  reasonable  proportional 
rates  and  erred  in  considering  the  rates  as  though  they  ap¬ 
plied  to  local  transportation. 

Such  a  statement  clearly  misinterprets  the  decision  of  the 
Commission.  From  the  outset  Complainants’  Counsel  has 
urged  that  the  rates  to  Searsport  should  be  determined  on 
the  basis  of  proportional  rates,  in  the  light  of  Section  500 
of  the  Transportation  Act  of  1920  and  Section  6,  Par.  13(c) 
of  the  Interstate  Commerce  Act.  Consideration  of  the 

3 

72  rates  in  the  light  of  each  and  every  act  of  Congress 
was  stressed  by  Counsel  in  Complainants’  original 
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brief  (pp.  76-85)  and  by  the  Defendant  and  Interveners  in 
their  original  brief  (pp.  140-147).  The  proportional  char¬ 
acter  of  the  rates  again  was  discussed  in  exceptions  to  the 
proposed  report  of  the  Examiner  (pp.  15-18,  23-25)  and  in 
the  reply  to  said  exceptions  (p.  7-10).  In  the  decision  by 
Division  3  (p.  378)  specific  mention  was  made  that  (he  rates 
under  attack  were  applicable  either  for  local  delivery  at 
Searsport  or  for  delivery  on  the  wharf  for  further  trans¬ 
portation  by  vessel,  and  the  decision  went  on  to  state  that 
the  entire  traffic  was  for  delivery  to  vessels.  In  Complain¬ 
ants  ’  petition  for  oral  argument  and/or  reconsideration 
(pp.  4,  32-37)  the  point  again  was  stressed  that  the  Com¬ 
mission  should  establish  reasonable  rates  in  the  light  of  the 
fact  that  there  was  to  be  further  transportation  by  water. 
In  the  reply  to  said  petition  (pp.  34-38)  it  was  urged  that 
in  establishing  its  rates  the  Defendant  had  given  al^l  due  rec¬ 
ognition  to  the  fact  that  the  movement  of  potatoes  involved 
further  transportation  by  water.  In  oral  argument  Com¬ 
plainants’  Counsel  again  stressed  the  matter  of  propor¬ 
tional  rates  (pp.  1013,  1041-1042,  1047,  1056  of  the  tran¬ 
script)  and  it  again  was  referred  to  by  the  Interveners  in 
oral  argument. 

The  Commission  itself  (on  sheets  1  and  2  of  its  decision) 
states  clearly  the  issues  involved  in  the  proceedings,  and 
the  following  excerpt  from  the  decision  (sheet  3]  demon¬ 
strates  that  every  possible  consideration  was  given  to  the 
fact  that  there  was  to  be  further  transportation  by  (Water : — 

‘  ‘  The  primary  question  now  presented  for  our  determina¬ 
tion  is  whether  the  assailed  rates  are  reasonable  foi*  the  ser¬ 
vice  performed”. 

4 

73  On  Sheet  3  and  4  of  its  decision  the  Coinmission 
has  outlined  the  movement  given  from  the  producing 
territory  to  Searsport,  and  the  movement  from  ^earsport 
via  water  carriers;  the  entire  decision  shows  so  veijy  clearly 
that  the  Commission  gave  complete  consideration  to  the 
reasonableness  of  the  rates  for  the  service  rendered — 
whether  the  rates  be  looked  upon  as  proportional  or  local 
— and  considered  all  of  those  things  which  it  is  by  law  re¬ 
quired  to  consider.  The  Commission  followed  the  same 
line  of  reasoning  that  it  so  fully  outlined  in  Imported  Fer¬ 
tilizer  Materials ,  161  ICC  649  at  659,  where  the  j Commis¬ 
sion  said : — 
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“Here  there  is  no  proof  that  the  terminal  service  is  less 
in  the  case  of  this  import  traffic  than  in  the  case  of  corre¬ 
sponding  local  domestic  traffic.  In  fact,  the  proof  is  to  the 
contrary.  *  *  *  *  No  cases  have  been  brought  to  our  atten¬ 
tion  in  which  we  have  prescribed  on  import  traffic  differen¬ 
tial  rates  lower  than  the  corresponding  rates  on  local  do¬ 
mestic  traffic,  where  no  material  differences  in  service  costs 
were  showh  to  exist.  Nor  has  sufficient  reason,  in  our  opin¬ 
ion,  been  shown  for  inaugurating  such  a  policy  here.” 

This  paragraph  of  Complainants’  petition  is  nothing  but 
a  repetition  of  Complainants’  oft-repeated  arguments.  It 
is  answered  fully  by  the  Commission  in  the  decision  which 
so  elearlv  shows  that  everv  argument  advanced  bv  the  Com- 
plainants  was  given  full  consideration  and  that  on  all  the 
evidence  the  Commission  decided  the  rates  to  be  just  and 
reasonable  for  the  service  rendered. 

o 

74  (2).  In  Paragraph  II  of  the  petition  it  is  sug¬ 

gested  that  there  has  been  a  fundamental  change  in 
the  effect  of  the  rates  on  the  movement  of  the  potato  crop 
and  it  is  further  suggested  that  the  purpose  of  the  rate  in¬ 
crease  was  to  force  traffic  via  expensive  all-rail  routes.  Ap¬ 
pendix  A  to  the  petition  is  merely  a  repetition  of  pp.  14-16 
of  Complainants’  brief,  of  pp.  26-27  of  Complainants’  peti¬ 
tion  for  oral  argument  and/or  reconsideration,  and  of  what 
Complainants’  Counsel  stated  at  oral  argument  (pp.  1026 
and  1028  of  transcript).  Everything  said  in  Paragraph  II 
of  the  petition  is  but  another  repetition  of  Complainants’ 
arguments  so  often  repeated  before.  The  situation  today 
is  no  different  from  the  situation  at  the  time  of  the  hearing; 
Complainants’  Counsel  persistently  endeavored  to  paint 
a  picture  of  disaster,  and  in  brief,  in  petition  for  oral  argu¬ 
ment  and  in  oral  argument,  extracts  from  testimony  were 
read,  and  Complainants’  Counsel  persistently  urged  on  the 
Commission  the  very  things  now'  set  forth  in  Paragraph  II 
of  his  petition  for  rehearing. 

Complainants  make  reference  to  the  1934-35  shipping  sea¬ 
son  and  suggest  that  there  has  been  a  curtailment  of  the 
movement  of  potatoes.  This  is  absolutely  untrue,  as  from 
the  area  here  involved  shipments  of  potatoes  during  August 
through  November  of  the  current  shipping  season  have 
been  more  than  18%  in  excess  of  the  same  period  in  1933, 
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and  fully  double  the  volume  of  August  through  November 
of  1932.  Shipments  through  Searsport  this  season  to  date 
are  the  heaviest  since  potatoes  moved  through  jthat  port. 
The  suggestion  that  traffic  is  being  stifled  is  a  £ross  mis¬ 
statement  of  the  facts,  as  potatoes  now  are  moving  in  al¬ 
most  the  largest  volume  ever  known  in  the  histbry  of  po¬ 
tato  shipments  from  Maine. 

6 

75  Only  In  Paragraph  II  of  the  petition  is  it  sug¬ 
gested  that  a  re-hearing  might  develop  new  evidence 
— and  even  that  on  points  of  doubtful  relevancy .  Moreover , 
if  the  evidence  on  those  points  were  substantiality  different 
from  that  already  presented ,  present  condition^  are  such 
that  the  new  evidence  would  actually  be  less  favorable  to 
Complainants  than  the  showing  made  by  them  at  the  orig¬ 
inal  hearing.  Every  other  point  discussed  in  the  petition 
is  merely  reargument  of  matters  already  fully  developed  of 
record  which  have  been  argued  at  length  by  all  parties  at 
the  various  stages  of  the  proceeding.  j 

(3).  The  financial  situation  of  the  Bangor  and  Aroostook 
as  referred  to  in  Paragraph  III  of  Complainantjs  ’  petition 
is  nothing  but  a  reiteration  of  statements  madb  by  Com¬ 
plainants  ’  Counsel,  in  brief  (pp.  122-124)  in  the  petition  for 
oral  argument  and/or  reconsideration  (pp.  22-^4)  and  in 
oral  argument  (pp.  1038-1040,  1045  and  1098-HOO  of  tran¬ 
script).  This  entire  picture  was  portrayed  in  full  to  the 
Commission  and  was  considered  carefully  in  tpe  making 
of  the  decision. 

The  rates  to  Searsport  were  considered  by  Division  3  and 
by  the  Commission  in  the  light  of  the  service  rendered.  All 
of  the  facts  of  record  were  before  the  Commissioh  and  were 
further  presented  in  exhaustive  arguments.  Thej  volume  of 
the  potato  movement  fully  was  presented  and  tjhe  general 
nature  of  the  traffic  over  the  lines  of  Defendant,  as  well  as 
its  financial  condition.  The  intemperate  comments  of  Com¬ 
plainants  ’  Counsel  in  Paragraph  III  of  the  petition  have 
no  bearing  on  the  reasonableness  of  the  rates  under  con¬ 
sideration.  Those  rates  stand  by  themselves  and  definitely 
were  found  by  the  Commission  to  be  not  unjust  or  unrea¬ 
sonable  for  the  service  rendered  after,  as  the  Commission 
stated,  it  had 
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76  “considered  carefully  all  of  the  evidence  of  record 
and  especially  those  matters  stressed  at  the  oral  ar¬ 
gument”. 

(4) .  Reference  by  Complainants’  Counsel,  in  Paragraph 
IV  of  the  petition,  to  proportional  rates  to  Northern  Maine 
Junction  is  nothing  but  repetition  of  the  arguments  urged 
by  him  in  his  original  brief  (pp.  47-49)  which  fully  were  an¬ 
swered  by  the  Defendant  and  Interveners  in  their  original 
brief  (pp.  102-103)  and  in  their  exceptions  to  the  proposed 
report  of  the  Examiner  (pp.  9-11  and  32-34).  These  rate 
comparisons  again  were  discussed  (p.  13)  in  Complainants’ 
reply  to  the  exceptions  to  the  proposed  report  of  the  Exam¬ 
iner,  in  the  petition  for  oral  argument  (pp.  30-31)  and  in 
oral  argument  (pp.  1025,  1039-1042  of  transcript).  Every 
suggestion  contained  in  Paragraph  IV  of  the  present  peti¬ 
tion  is  nothing  but  a  further  repetition  of  something  so  oft 
reiterated  and  already  fully  before,  and  considered  by,  the 
Commission. 

(5) .  The  Commission  was  not  in  any  way  led  by  the  evi¬ 
dence  or  in  any  way  misled  into  making  the  finding  that  the 
service  rendered  on  traffic  to  Searsport  is  greater  than  on 
shipments  transferred  to  rail  connections.  The  evidence 
is  definite  and  exhaustive  in  respect  of  the  service  per¬ 
formed  at  Searsport  and  at  the  various  rail  interchange 
points,  and  it  shows  beyond  a  doubt  that  the  cost  to  Sears¬ 
port  is  far  greater ;  that  which  the  Complainants  ’  now  are 
urging  in  Paragraph  V  of  the  petition  is  the  same  thing 
that  was  urged  by  them  in  original  brief  (pp.  91-101),  in 
petition  for  oral  argument  and/or  reconsideration  (pp.  30- 
31)  and  in  oral  argument  (pp.  1025,  1042-1043  of  tran¬ 
script). 

The  evidence  of  the  Defendant  in  respect  of  service  re- 

8 

77  quirements  has  been  discussed  fully  in  its  original 
brief  (pp.  111-114),  in  the  exceptions  to  the  proposed 

report  of  the  Examiner  (pp.  10-11,  26-30,  31-32,  33-34)  and 
in  oral  argument  (pp.  1077-1081  of  transcript).  The  evi¬ 
dence  definitely  shows  precisely  what  the  Commission  found 
in  respect  of  the  service  at  Searsport  being  greater  than 
service  on  shipments  transferred  to  rail  connections.  It  is 
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very  evident  that  the  Commission  carefully  considered  all 
of  the  evidence  of  record  and  reached  the  only  conclusion 
which  logically  could  be  reached. 

(6).  In  Paragraph  VI  Complainants’  Counsel  suggests 
that  the  Commission  erred  in  employing  class  fates  of  the 
Bangor  and  Aroostook  as  a  yardstick  for  comparative  pur¬ 
poses  in  determining  the  reasonableness  of  rates  on  pota¬ 
toes  to  Searsport. 

This  is  but  a  repetition  of  a  fallacious  statement  so  fre¬ 
quently  made  before  by  Counsel  for  Complainants.  Neither 
Division  3  nor  the  Commission  suggested  that  fates  on  po¬ 
tatoes  from  Maine  should  bear  any  particular  relation  to 
class  rates;  the  Commission  specifically  stated  that  it  did 
not  reach  any  such  conclusion.  What  the  Defendant  and 
Interveners  did,  and  what  the  Commission  did  {merely  was 
to  compare  rates  on  potatoes  from  Aroostook  County  to 
Searsport  with  rates  on  potatoes  from  Aroostjook  County 
to  Boston  by  using  the  same  criterion  or  guide,  j  This  is  dis¬ 
cussed  on  Sheets  5,  6,  7  and  8  of  the  decision,  fad  the  pic¬ 
ture  as  to  class  rates  and  rate  comparisons  carefully  is  por¬ 
trayed. 

Paragraph  VI  of  the  petition  distorts  the  decision  of  the 
Commission  and  merely  repeats  what  Complainants’  Coun¬ 
sel  said  in  his  petition  for  oral  argument  and/or  reconsid¬ 
eration  (pp.  9-10)  and  at  the  oral  argument  (pj>.  1032-1034, 


during  oral 


on  potatoes 


77a  1048,  1053-1055  of  transcript).  All  of  these  conten¬ 

tions  fully  were  answered  in  the  reply  to  Complain¬ 
ants’  petition  for  oral  argument  (pp.  3-10)  and 
argument  (pp.  1076-1077  of  transcript). 

The  Commission’s  conclusion  that  the  rates 
to  Searsport  are  reasonable  is  not  based  on  afiy  single  or 
isolated  item  or  comparison  but,  as  stated  in  the  opinion, 
its  conclusions  were  reached  after  careful  consideration  of 
all  of  the  evidence  of  record  and  especially  the  matters 
stressed  at  the  oral  argument.  Paragraph  VI  is  but  a  repe¬ 
tition  of  Complainants’  previous  arguments  arid  should  be 
given  no  further  consideration. 

(7).  Paragraph  VII  suggests  that  the  Commission  did 
not  take  into  consideration  carloading  on  the  JBangor  and 
Aroostook  as  compared  with  that  of  other  territories,  that 
the  rates  to  Searsport  are  for  a  proportional  movement  for 
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transshipment  by  water  and  that  the  Bangor  and  Aroostook 
is  in  a  prosperous  condition. 

All  of  these  suggestions  were  made  time  and  time  again 
by  Complainants’  Counsel  in  original  brief;  these  points 
were  discussed  fully  by  Defendant  and  Interveners  in  their 
exceptions  to  the  proposed  report  of  the  Examiner,  were 
discussed  at  length  by  Complainants’  Counsel  in  petition 
for  oral  argument  and/or  reconsideration  and  still  again  in 
the  oral  ai'gument.  The  decision  of  the  Commission  in 
Aroostook  County  Chamber  of  Commerce  case,  147  ICC 
627,  wherein  the  rates  from  Maine  to  destinations  in  New 
England  were  found  not  unreasonable,  was  based  upon  a 
carloading  of  40,000  lbs.  This  case  is  referred  to  on  Sheets 
7  and  8  of  the  decision  and  comparison  made  between  the 
rate  previously  found  reasonable  from  Caribou  to  Boston 
and  the  rate  now  found  reasonable  from  Caribou  to  Sears- 
port ;  it  is  stated  that  the  assailed  rate  is  on  a  much  lower 

10 

77b  basis,  as  compared  with  the  Boston  rate,  when  all 
surrounding  facts  and  circumstances  are  taken  into 
consideration.  Everv  fact  and  circumstance  regarding  the 
Bangor  and  Aroostook,  the  potato  traffic,  and  the  movement 
through  Searsport,  was  brought  out  at  the  hearing  and  dis¬ 
cussed  in  brief  and  in  argument ;  nothing  more  can  be  pre¬ 
sented*  and  anything  that  Complainants  now  suggest  is 
mere  repetition. 

(8).  In  Paragraph  VIII  Complainants’  Counsel  suggests 
that  the  Commission’s  decision  as  to  the  reasonableness  of 
rates  was  based  on  comparisons  culled  from  unimportant 
and  picayune  cases;  this  is  far  from  the  fact.  The  Com¬ 
mission  used  as  an  important  comparison  the  decision  in 
Aroostook  County  Chamber  of  Commerce  v.  Aberdeen 
Bock  fish  RR .  Co.,  147  ICC  627,  wherein  rates  from  Maine 
to  all  New  England  and  Trunk  Line  territory  and  to  the 
South  were  found  not  unreasonable;  the  principal  Defen¬ 
dant  in  that  case  was  the  Bangor  and  Aroostook.  The  Com¬ 
mission  also  considered  a  long  series  of  other  important 
cases  in  reaching  its  conclusion.  Nevertheless,  Complain¬ 
ants’  Counsel  suggests  that  there  is  error  because  Western 
Trunk  Line  territory  rates  were  not  used  by  the  Commis¬ 
sion  as  of  supreme  importance  in  measuring  the  reason¬ 
ableness  of  rates  to  Searsport.  The  consideration  given  by 
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the  Commission  to  potato  rates  in  Western  Trunk  Line  ter¬ 
ritory  is  precisely  the  consideration  which,  in  repeated  de¬ 
cisions,  it  has  said  should  be  given.  Comparisons  with  rates 
in  far  distant  territory  do  not  form  a  proper  guide  for  de¬ 
termining*  reasonable  rates  in  Maine. 

The  Western  Trunk  Line  case  was  argued  ve^y  fully  by 
Complainants’  Counsel,  both  in  petition  for  oral  argument 
and/or  reconsideration  (pp.  16-19)  and  during  the  oral 
argument  (pp.  1032-1034,  1048,  1053-1055  of  transcript). 

11 

78  The  case  also  w~as  discussed  and  analyzed  fully  by 
Defendant  and  Interveners  in  their  reply  to  petition 
for  oral  argument  and/or  reconsideration  (pp.  jll-14)  and 
during  the  oral  argument  (pp.  1076-1077  of  transcript). 
Nothing  is  suggested  in  Paragraph  VIII  of  the  petition 
which  has  not  already  been  said,  and  answered,!  again  and 
again. 

(9) .  Paragraph  IX  merely  refers  to  the  arguinent  made 
by  Complainants’  Counsel  (transcript  pp.  1049ll050)  that 
rates  on  newsprint,  fertilizer  and  lumber  shoUd  be  the 
guide  for  determining  rates  on  potatoes  to  Searsjport.  This 
evidence  was  before  the  Commission,  and  was  argued  to  the 
Commission;  as  stated  by  the  Commission  in  its  [decision,  it 
considered  carefully  all  of  the  evidence  of  record  and  espe¬ 
cially  those  matters  stressed  at  the  oral  argument.  The 
suggestion  contained  in  Paragraph  IX  is  one  Iwhich  was 
stressed  at  oral  argument  and  clearly  has  had  fu|ll  and  com¬ 
plete  consideration  by  the  Commission. 

(10) .  Paragraph  X  suggests  that  the  Comnlission  was 
misled  by  reference  to  operating  conditions  on  [he  Bangor 
and  Aroostook  such  as  light  traffic  density,  etc.  J  The  Com¬ 
mission  was  in  no  way  misled  and  on  sheet  9  cited  the  facts 
clearly  and  accurately.  The  Defendant  in  its  original  brief 
stressed  operating  costs  on  the  Bangor  and  Afoostook  in 
comparison  with  costs  in  other  sections  of  the  cjountry.  It 
referred  at  length  to  the  exhibits  showing  the  cdst  per  1000 
revenue  ton  miles  and  demonstrated  beyond  a  doubt  that  its 
light  traffic  density  and  high  operating  costs  must  be  con¬ 
sidered  in  determining  the  reasonableness  of  ajiy  rates  on 
the  Bangor  and  Aroostook.  Again  in  the  reply  to  Com¬ 
plainants’  petition  for  oral  argument  and/or  ijeconsidera- 
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79  tion,  and  during  oral  argument,  the  tremendous  dif¬ 
ference  in  density  and  costs  between  Western,  North¬ 
western,  Central  Western  and  Bangor  and  Aroostook  ter¬ 
ritory  was  pointed  out  in  detail;  the  Commission  consid¬ 
ered  carefully  all  of  the  evidence  and  reached  the  only  con¬ 
clusion  warranted  by  the  record. 

Conclusion. 


There  is  nothing  in  the  petition  which  in  any  way  sug¬ 
gests  reasons  for  which  the  case  should  be  reopened  and 
further  hearing  had.  The  original  hearing  lasted  for  a 
week,  and  every  detail  fully  was  covered ;  since  then  there 
has  been  consideration  by  Division  3,  oral  argument  and 
consideration  by  the  entire  Commission. 

The  petition  of  Complainants  should  be  dismissed. 


December  7,  1934. 


Charles  H.  Blatchford, 
William  A.  Cole, 

Henry  J.  Hart, 

Bronson  Jewtell, 

Counsel. 


CERTIFICATE  OF  SERVICE 


I  hereby  certify  that  I  have  this  day  served  the  forego¬ 
ing  document  upon  all  parties  of  record  in  this  proceeding 
by  mailing  a  copy  thereof  properly  addressed  to  each  other 
party. 

Henry  J.  Hart 

Bangor,  Maine 
December  8,  1934. 

80  Order  Granting  Leave  to  Boston  and  Maine  Rail¬ 
road ,  et  at.,  to  Intervene. 

Filed  April  11,  1935 

********* 

Upon  consideration  of  the  motions  of  the  Boston  and 
Maine  Railroad,  Maine  Central  Railroad  Company,  Aroos¬ 
took  Valley  Railroad  Company,  and  Canadian  Pacific  Rail¬ 
way  Company,  for  leave  to  intervene  as  parties  in  the  above 
entitled  cause  and  to  adopt  the  answers  of  the  Interstate 
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Commerce  Commission  and  the  Bangor  and  jAroostook 
Railroad  as  their  own: 

IT  IS  ORDERED,  that  the  said  Boston  and  Maine  Rail¬ 
road,  Maine  Central  Railroad  Company,  Aroostook  Valley 
Railroad  Company,  and  Canadian  Pacific  Railway  Com¬ 
pany,  be  and  they  are  hereby  granted  leave  to  intervene  as 
parties  respondent. 

IT  IS  FURTHER  ORDERED,  that  the  said  Ij$oston  and 
Maine  Railroad,  Maine  Central  Railroad  Compahy,  Aroos¬ 
took  Valley  Railroad  Company,  and  Canadian  Pacific  Rail¬ 
way  Company,  be  and  they  are  hereby  granted  leave  to 
adopt  the  answers  of  the  Interstate  Commerce  Commission 
and  of  the  Bangor  and  Aroostook  Railroad  as  their  own, 
consent  to  such  adoption  having  been  given  by  tjie  said  In¬ 
terstate  Commerce  Commission  and  Bangor  and  Aroostook 
Railroad. 

JAMES  M  PROCTOR, 

We  consent:  Justice. 

J.  STANLEY  PAYNE, 

Attorney  for  the  Interstate  Commerce  Commission. 

Approved :  i 

WILBUR  LAROE  Jft. 

Attorney  for  Relators . 

HENRY  J.  HART,  ! 

Attorney  for  the  Bangor  and  Aroostook  Railroad. 

81  In  the  Supreme  Court  of  the  District  of 

At  Law 

i 

No.  85,207 

Filed  April  15,  1935. 

United  States  of  America  at  the  Relation 
Potato  Growers’  &  Shippers’  Association, 

Company,  Inc.,  and  J.  L.  Budreau, 

Relators , 
v. 

Interstate  Commerce  Commission, 
Respondent. 

Answer  of  Intervener,  Bangor  and  Aroostoo ^  Railroad 

Company. 

The  Bangor  and  Aroostook  Railroad  Company,  herein¬ 
after  called  the  “Intervener,”  an  intervener  inj  the  above 


Columbia. 


of  Maine 
^Phillips  & 
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entitled  action,  now  and  at  all  times  hereafter  saving  and 
reserving  to  itself  any  and  all  manner  of  benefit  and  advan¬ 
tage  of  exception  to  the  many  errors  and  insufficiencies  con¬ 
tained  in  the  relators  petition,  for  answer  to  said  petition, 
or  to  such  part  or  parts  thereof  as  it  is  advised  that  answer 
is  material,  answers  and  says ; 

I.  Answering  Section  I  of  the  petition  of  the  relators, 
this  Intervener  admits  for  the  purposes  of  this  action  that 
the  allegations  contained  therein  are  true. 

II.  Answering  Section  II  of  the  petition  of  the  relators 
this  Intervener  admits  that  said  section  states  in  part,  but 
in  part  only,  the  provisions  of  certain  sections  of  the  Inters 
state  Commerce  Act,  and  a  portion  of  Section  500  of  the 
Transportation  Act,  1920;  for  a  full  statement  of  the  said 
statuatorv  provisions,  and  other  relevant  statuatory  provi¬ 
sions,  this  Intervener  respectfully  refers  the  Court  to  the 
provisions  of  the  statutes  as  enacted  by  the  Congress. 

III.  Answering  Section  III  of  the  petition  of  the  relators 
and  the  respective  paragraphs  thereof,  this  Intervener : — 

1.  Admits  the  allegations  contained  in  Paragraph  (A). 

2.  Admits  the  allegations  contained  in  Paragraph  (B). 

3.  Admits,  as  to  Paragraph  (C)  that  hearings  on  the 
complaints  were  held  jointly  before  an  Examiner  of  the 
Interstate  Commerce  Commission  (hereinafter  called  the 
1  ‘ Commission’ ’  for  a  period  of  six  days  extending  from 
January  23  through  January  28,  1933,  and  that  the  state¬ 
ments  as  to  what  the  evidence  showed  are  substan- 

82  tially  correct  as  to  the  showing  made  by  a  part  of 
the  evidence  presented,  but  denies  that  said  state¬ 
ments  are  true,  accurate,  complete  or  sufficient  statements 
of  the  evidence  presented  to  and  considered  by  the  Com¬ 
mission  on  the  subject  matter  referred  to  in  said  Para¬ 
graph  (C). 

4.  As  to  Paragraph  (D) 

(a)  Admits  that  the  statements  as  to  what  the  evidence 
showed,  as  set  forth  on  page  5  of  relators’  petition  herein, 
are  substantially  correct  as  to  the  showing  made  by  a  part 
of  the  evidence  presented,  except  that  the  statement  that 
Aroostook  County  is  served  exclusively  by  the  Bangor  & 
Aroostook  is  in  error,  as  the  largest  and  most  important 
section  of  the  potato  growing  area  in  said  county  is  served 
by  the  Aroostook  Valley  Railroad  Company  and  the  Cana¬ 
dian  Pacific  Railway,  which  said  railroads  carry  from  15 
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to  20  per  cent  of  the  carloads  of  potatoes  shipped  ^rom  said 
county;  but  this  Intervener  denies  that  the  statements  on 
said  page  5  are  true,  accurate,  complete  or  sufficient  state¬ 
ments  of  the  evidence  presented  to  and  considered  hv  the 
Commission  on  the  subject  matter  referred  to  on  s^id  page ; 

(b)  Denies  that  the  statements  in  respect  to  the  reduction 
in  its  bonded  debt  and  the  increase  in  its  common  capital 
stock,  as  set  forth  in  page  6  of  relators’  petition  herein, 
correctly  present  the  evidence,  as  the  statement  fails  to 
show  that  when  the  common  capital  stock  was  jincreased 
and  issued  in  1927,  1929,  and  1930,  the  same  was  done  per- 
Suant  to  authority  granted  by  the  Interstate  Commerce 
Commission  (Finance  Docket  No.  6437,  131  I.  C.  !C.  93,281, 
and  Finance  Docket  No.  7845,  158  I.  C.  C.  19),  and  that  the 
new  shares  of  stock  were  subscribed  for  by  the  s:ock  hold¬ 
ers  at  a  price  20%  in  excess  of  the  par  value  thereof,  this 
Intervener  realizing,  in  cash  $3,875,520  from  the  issue  of 
$3,229,600  par  value  of  common  capital  stock,  arjd  further 
fails  to  show  that  with  the  proceeds  from  this  sa}e,  supple¬ 
mented  by  treasury  cash,  the  bonded  debt  of  this  Inter¬ 
vener  was  decreased  through  the  purchase,  for  inkpounding 
in  its  treasury,  various  of  its  outstanding  mortgage  bonds, 
all  as  definitely  appeared  from  evidence  introduced  at  the 
hearing;  and  further  denies  that  the  statement^  on  said 
page  6  are  true,  accurate,  complete  or  sufficient  Statements 

of  the  evidence  presented  to  and  considered  by  the 
83  Commission  in  respect  of  the  subject  njiatter  re¬ 
ferred  to  on  said  page ; 

(c)  Admits  that  the  quotation,  stated  to  have  ikeen  made 
in  the  1931  report  by  this  Intervener  to  its  stock  llolders,  as 
recited  on  page  7  of  relators’  petition,  was  so  made,  but  de¬ 
nies  that  there  is  set  forth  on  said  page  a  true,|  accurate, 
complete  or  sufficient  statement  of  the  evidence,! in  that  it 
appears  from  the  testimony  that  statement  wa$  made  in 
error  and  was  written  in  February,  1932,  wheh  potatoes 
had  been  moving  via  Searsport  for  only  four  months,  and 
that  subsequently  an  exhaustive  cost  study  was  made,  which 
showed,  as  per  the  evidence  and  exhibits  introduced  at  the 
hearing,  that,  under  the  rates  in  effect  prior  to  August  IS, 
1932,  the  actual  net  earnings  per  car  for  transportation  of 
potatoes  to  Searsport  were  substantially  less  than  the  ac¬ 
tual  net  earnings  for  transportation  to  Northern  Maine 
Junction,  and  that  the  amount  of  service  performed  in 
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transportation  to  and  at  Searsport  was  and  is  substantially 
greater  than  the  amount  of  service  performed  to  and  at 
Northern  Maine  Junction;  and  further  denies  that  the 
statements  on  said  page  7  in  regard  to  earnings  per  ton 
and  per  car  are  true,  accurate,  complete  or  sufficient  state¬ 
ments  of  the  evidence  presented  to  and  considered  by  the 
Commission  in  that  there  is  omitted,  inter  alia,  any  refer¬ 
ence  to  the  testimony  and  exhibits  showing  that  the  loading 
of  cars  to  Searsport  was  and  is  substantially  heavier  than 
to  Northern  Maine  Junction,  that  the  services  performed, 
and  the  cost  thereof  were  and  are  substantiallv  greater  in 
transportation  to  and  at  Searsport  than  in  transportation 
to  and  at  Northern  Maine  Junction. 

5.  As  to  Paragraph  (E)  on  pages  7,  8,  and  9  of  the  re¬ 
lators  petition  herein 

(a)  Denies  that  prior  to  August  18,  1932,  it  received 
greater  earnings  on  traffic  to  Searsport  than  on  traffic  inter¬ 
changed  with  rail  connections,  services  performed  and  cost 
thereof  considered,  as  fully  was  set  forth  in  the  evidence 
presented  at  the  hearing;  and 

(b)  Admits  that  rate  increases  as  set  forth  on  said  page 
8  were  made,  but  denies  that  such  increases  were  made  for 
the  purpose  stated  on  said  page  8,  and  further  denies  that 
the  statements  on  said  pages  8  and  9  are  true,  accurate, 
complete  or  sufficient  statements  of  the  evidence  presented 
to  and  considered  by  the  Commission  in  respect  of  the  sub¬ 
ject  matter  referred  to  on  said  pages. 

6.  Admits,  as  to  Paragraph  (F),  that  the  state- 
84  ments  therein  contained  as  to  what  the  evidence 
showed  are  substantially  correct  as  to  the  showing 
made  by  a  part  of  the  evidence  presented,  but  denies  that 
said  statements  are  true,  accurate,  complete  or  sufficient 
statements  of  the  evidence  presented  to  and  considered  by 
the  Commission  in  respect  of  the  subject  matter  referred  to 
in  said  Paragraph  (F). 

7.  Admits,  as  to  Paragraph  (G),  that  a  proposed  report 
was  issued  by  the  Examiner  before  who  the  complaints 
were  heard  and  that  to  such  proposed  report  the  defendant 
and  the  interveners  in  the  proceedings  took  exceptions,  to 
which  exceptions  replies  were  filed  by  the  complainants  who 
are  the  relators  herein;  denies  that  oral  argument  on  said 
exceptions  was  not  permitted  and  calls  attention  to  the 
rule  of  practice  of  the  Interstate  Commerce  Commission 
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(Rule  XIV  (d)  4)  that  ‘ 4  Application  for  oral  argument  be¬ 
fore  the  commission  or  a  division  thereof  may  be  made  by 
any  party  filing  exceptions  or  reply  to  exceptions  a^id  must 
accompany  the  exceptions  or  reply”;  the  complainants,  re¬ 
lators  herein,  made  no  request  for  oral  argumenj:  before 
the  commission,  or  a  division  thereof,  and  the  defendants 
and  interveners  waived  their  request  for  oral  argument 
and  submitted  the  case  on  the  exceptions  and  briefs  filed  by 
them  and  by  the  comjjlainants ;  admits  that  underj  date  of 
July  20,  1933,  Division  3  of  the  Commission  issued  its  re¬ 
port  (199  I.  C.  C.  375),  filed  as  Appendix  B  of  the  petition 
of  the  relators  herein,  in  which  it  made  findings  pf  facts, 
rendered  a  decision,  and  as  a  part  thereof  made  ah  order, 
dated  July  20,  1933,  dismisssing  the  complaint^  of  the 
complainants,  relators  herein,  a  copy  of  which  <j>rder  of 
dismissal  is  attached  to  the  petition  of  the  relators  and 
marked  Appendix  C;  said  decision  speaks  for  itpelf  and 
this  Intervener  denies  the  interpretation  thereof  as  set  forth 
in  said  paragraph  (G)  and  denies  that  the  determinations 
of  the  Commission  were  in  any  respect  contrary  to  or  in 
conflict  with  any  mandate  of  Congress  as  expressed  in  the 
Interstate  Commerce  Act  or  otherwise. 

8.  Admits,  as  to  paragraph  (H),  that  on  September  9, 
1935,  the  relators  filed  with  the  Commission  a  petition  for 
oral  argument  and/or  reconsideration,  and  a  copy  of  said 
petition  is  attached  hereto,  as  Exhibit  1,  filed  herewith  and 
made  a  part  hereof;  to  said  petition  this  Intervener,  and 
the  other  carriers  that  intervened  in  the  proceedings  be¬ 
fore  the  Commission,  filed  a  reply  dated  September  25, 
1933,  opposing  the  granting  of  said  petition,  and  a  copy  of 
said  reply  is  attached  hereto,  as  Exhibit  2,  filed  herewith 
and  made  a  part  hereof ;  admits  that  by  or^er  dated 
85  November  13, 1933,  the  Commission  denied  paid  peti¬ 
tion  but  that  subsequently,  by  order  dated  December 
11,  1933,  the  Commission  on  its  own  motion  re-opened  the 
said  proceedings  for  oral  argument  before  the  entire  Com¬ 
mission,  that  such  said  argument  was  had  before  the  com¬ 
mission  on  March  7,  1933,  and  that  thereafter  the  Commis¬ 


sion  issued  its  report,  dated  September  28,  1934,  in  which  it 
affirmed  the  decision  and  findings  of  Division  3,  jthat  the 
rates  complained  thereof  were  not  unjust  or  unreasonable, 


and  were  not  prejudicial  or  discriminatory  or  otherwise 
unlawful;  a  copy  of  said  report  (204  I.  C.  C.  Ilk)  is  at- 
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tached  to  the  petition  of  the  relators  herein  and  marked 
Appendix  D  and  said  report,  together  with  report  dated 
July  20,  1933,  contain  the  Commissions  ’  findings  of  facts, 
its  decision,  and  its  conclusions,  and  the  Court  respectfully 
is  referred  to  said  reports,  and  to  said  order  of  July  20, 

1933,  for  full,  complete  and  accurate  information  as  to  the 
contents  thereof;  this  Intervener  denies  that  the  Commis¬ 
sion  failed  (as  alleged  in  said  Paragraph  H)  to  give  full 
and  due  consideration  to  all  of  the  evidence  of  record  or 
disregarded  any  essential  facts. 

9.  Admits,  as  to  Paragraph  (I),  that  on  November  24, 

1934,  the  relators  petitioned  the  Commission  to  reopen  the 
proceedings  for  further  hearing,  and  that  Appendix  E  at¬ 
tached  to  the  petition  herein  is  a  copy  of  the  petition  so 
filed  with  the  Commission;  this  Intervener,  and  other  car¬ 
riers  that  had  intervened  in  the  proceedings  before  the 
Commission,  filed  with  the  Commission,  under  date  of  De¬ 
cember  11,  1934,  a  reply  to  said  petition  praying  that  the 
same  be  denied.  Said  petition  of  the  relators  was  denied 
by  the  Commission  by  order  dated  February  4,  1935,  copy 
of  which  order  is  attached,  as  Appendix  F,  to  relators’ 
petition  herein. 

10.  Denies,  as  to  Paragraph  (J),  that  the  relators  can 
present  to  the  Commission  proof  of  the  matters  set  forth 
in  their  petition  dated  November  24,  1934,  or  substantial 
evidence  of  the  statements  contained  in  said  petition;  on 
the  contrary  the  evidence  would  show  a  very  different  state 
of  facts  from  those  alleged  by  the  relators  in  said  petition; 
denies  that  the  present  conditions  are  substantially  differ¬ 
ent  from  those  which  existed  at  the  time  of  the  hearing  in 

January  1933,  or  at  the  time  the  report  and  the  order 
86  of  July  20,  1933,  and  the  affirming  report  of  Sep¬ 
tember  28,  1934,  and  the  order  of  February  4,  1935, 
were  issued  and  entered  by  the  Commission;  and  further 
denies  that  the  relators  could  make  proof  of  the  alleged 
facts  set  forth  in  said  Paragraph  (J). 

IV.  Answering  Section  IV  of  the  petition  of  the  relators, 
this  Intervener  denies  that  the  Commission  has  failed  in 
any  way  to  carry  out  lawfully  and  properly  any  of  the 
provisions  of  the  Interstate  Commerce  Act,  or  any  statu¬ 
tory  requirement ;  all  of  the  allegations  in  said  Section  IV 
contained  are  denied.  This  Intervener  alleges  that  exhaus¬ 
tive  testimony  and  other  evidence  bearing  on  the  issues  was 
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submitted  to  the  Commission  that  all  matters  and  [all  issues 
fully  were  argued  both  in  briefs  and  orally,  and  jvere  sub¬ 
mitted  to  the  Commission  for  its  determination;  all  ques¬ 
tions  at  issue  were  determined  by  the  Commission  and  its 
decision  and  findings  were  entered  and  served  upon  the 
parties  in  the  aforesaid  reports  of  July  20,  1933,  and  Sep¬ 
tember  28,  1934 ;  upon  the  evidence  and  exhibits,  cpnsidered 
by  the  Commission  as  shown  by  the  said  reports,  the  Com¬ 
mission  made,  filed,  and  stated  conclusions  upon  [which  the 
order  of  dismissal  was  based.  This  Intervener  aljso  alleges 
that  in  the  proceedings  the  Commission  granted  the  re¬ 
lators  a  full  hearing,  such  as  is  contemplated  by  the  Inter¬ 
state  Commerce  Act,  and  further  alleges  that  under  Sec¬ 
tion  16a  of  said  Act  the  Commission  is  authorized,  after  it 
has  made  a  decision,  order,  or  requirement  in  anj  proceed¬ 
ing,  to  grant,  in  its  discretion,  a  re-hearing  if  sufficient 
reason  therefore  be  made  to  appear :  the  refusal  ol  the  Com¬ 
mission  to  grant  the  relators  a  re-hearing  was  i^ot  and  is 
not  a  failure  or  a  refusal  on  the  part,  of  the  Cominission  to 
perform  a  ministerial  duty;  the  Commission  has  not  acted 
arbitrarily  or  failed  in  any  wav  to  fulfill  the  mandates  of 
Congress  as  set  forth  in  the  Interstate  Commercq  Act  or  in 
any  other  Statute ;  it  has  done  all  things  required  by  it  by 
law,  and  in  addition  has  exercised  its  discretibn  as  au- 
thorized  by  Section  16a  of  the  Interstate  Commence  Act. 

V.  In  answer  to  Section  V  of  the  petition  of  the 
87  relators,  this  Intervener  avers  that  the  j  statement 
“The  Interstate  Commerce  Act  providep  relators 
with  no  remedy  by  appeal  or  writ  of  error  to  Review  the 
order  or  findings  of  the  Commission  dismissing  relators’ 
complaint”  is  a  conclusion  of  law  and  furthermore  is  ir¬ 
relevant  and  immaterial  in  this  action;  said  alllegation  is 
neither  admitted  nor  denied.  This  Intervener  c^enies  that 
the  relators  will  suffer  either  great  or  irreparable  injury, 
or  any  legal  injuries,  for  the  reasons  set  forth  iij  said  Sec¬ 
tion  B,  and  further  denies  that  the  commission  has  failed 
and  refused  to  grant  the  relators  a  full  hearing;  denies  that 
the  commission  has  failed  and  refused  to  execute  the  provi¬ 
sion  of  the  Interstate  Commerce  Act;  this  Intervener  af¬ 
firmatively  avers  that  whether  or  not  the  rates  cjomplained 
of  in  the  proceedings  before  the  Commission  were)  unreason¬ 
able  or  otherwise  unlawful  was  a  fact  for  determination  by 
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the  Commission  and  that  the  findings  of  the  Commission, 
that  such  rates  were  not  unreasonable  or  otherwise  unlaw¬ 
ful,  does  not  constitute  a  failure  or  refusal  on  the  part  of 
the  Commission  to  execute  any  of  the  provisions  of  the 
Interstate  Commerce  Act,  but  on  the  contrary  the  reports 
of  the  Commission  definitely  show  that  it  specifically  per¬ 
formed  all  of  the  duties  required  by  it  by  any  and  all  statua- 
tory  provisions. 

VI.  Further  answering  the  petition  of  the  relators  in  its 
entirety,  this  Intervener  specifically  denies  that,  the  state¬ 
ments  contained  in  the  petition  in  respect  to  the  evidence 
presented  at  the  hearing  in  the  proceedings  before  the  Com¬ 
mission,  and  the  showing  made  by  such  evidence,  is  a  true, 
accurate,  complete  or  sufficient  statement  of  the  evidence 
presented  at  the  hearing,  and  considered  by  the  Commis¬ 
sion,  in  respect  to  any  of  the  subject  matter  of  evidence  re¬ 
ferred  to  in  the  petition  of  the  relators  herein;  this  Inter¬ 
vener  alleges  and  avers  that  there  was  substantial  evidence 
introduced  at  the  hearing  disputing  and  tending  to  refute 
all  material  claims  made  by  the  complainants  during  the 
course  of  the  proceedings  before  the  Commission ;  that  there 
was  substantial  evidence  as  to  the  character  of  service  ren¬ 
dered  in  the  transportation  of  potatoes  from  Aroostook 
County  to  and  at  Searsport,  which  said  evidence  showed 
that  the  transportation  and  terminal  services  were 
88  and  are  far  greater  than  the  transportation  and  ter¬ 
minal  services  rendered  to  and  at  Northern  Maine 
Junction  and  that  the  cost  of  transportation  services  ren¬ 
dered  to  and  at  Searsport  were  and  are  substantially 
greater  than  those  rendered  to  and  at  Northern  Maine  Junc¬ 
tion;  that  the  depressed,  distressed  and  alleged  disastrous 
economic  conditions  in  Aroostook  County  were  stressed  at 
great  length  by  witnesses  for  the  complainants,  relators 
herein,  and  that  the  evidence  as  to  such  conditions  was 
argued  at  length,  in  brief  and  orally,  before  the  Commis¬ 
sion  ;  that  in  addition  the  evidence  showed  the  cost  of  trans¬ 
portation,  of  maintenance,  and  of  other  essential  factors  in 
connection  with  railroad  operation  on  the  railroad  of  this 
Intervener  and  compared  the  same  with  similar  costs  and 
factors  on  railroads  elsewhere  in  the  United  States  where 
the  Commission  has  fixed  just  and  reasonable  rates  for  the 
transportation  of  potatoes  in  carload  lots ;  also  the  evidence 


. 
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showed  the  history  of  production,  distribution  ajid  trans¬ 
portation  of  potatoes  from  Maine  and  Aroostook  County 
for  a  long  period  of  years,  and  the  character  of  transporta¬ 
tion  service  rendered,  both  prior  and  subsequent  tp  October, 
1931,  including  the  volume  of  movement  and  the  increase  in 
movement  under  regulated  rail  and  regulated  ^ail-water 
service  and  the  rates  via  such  service,  the  rates  |via  regu¬ 


lated  rail  service  to  Searsport,  and  the  rates  via  unregulated 
water  carriers  beyond  Searsport;  the  adverse  effect  of  the 
movement  of  traffic  via  Searsport  on  the  marketing  and 
distribution  of  potatoes  and  on  the  revenues  of  rail  car¬ 
riers,  other  than  this  Intervener,  which  previously  had 
handled  the  traffic ;  all  of  said  evidence,  together  'sjvith  other 
relevant  and  material  evidence  not  specifically  inentioned 
herein,  was  before  the  Commission  as  a  basis  for  its  re¬ 
ports,  decisions,  conclusions,  findings  and  orders,  which  said 
reports,  decisions,  conclusions,  findings  and  orders  fully 
were  justified  by  the  evidence. 


VII.  Further  answering  the  petition  of  the  relators,  this 
Intervener  respectfully  alleges  and  avers  that  thie  relators 
are  not  entitled  to  the  relief  prayed  for,  or  to  an^  relief  in 
the  premises  for  the  following  reasons: 

(1)  Jurisdiction  over  the  subject  matter  of  the  pomplaints 
filed  by  the  relators  with  the  Commission  was  andj  is  by  stat¬ 
ute  conferred  upon  the  Commission,  and  th^  Commis- 

89  sion  has  exercised  its  jurisdiction  in  the  rhanner  re¬ 
quired  by  law;  the  petition  of  the  relator^  does  not 
show  that  the  Commission  has  failed  or  refused  Ifo  perform 
any  ministerial  duty  required  by  statuatory  provision  or 
otherwise. 

(2)  The  Court  is  without  jurisdiction  to  requirp  the  Com¬ 
mission  to  set  aside,  vacate  and  annual  either  its  drder  dated 
July  20, 1933,  dismissing  the  foresaid  complaint  <j)f  the  rela¬ 
tors,  or  its  order  dated  February  4,  1935,  denying  the  peti¬ 
tion  of  the  relators  for  a  rehearing,  as  entered  ahd  made  in 
the  proceedings  before  the  Commission ;  the  action  herein 
is  not  brought  pursuant  to  any  enactment  of  Congress  con¬ 
ferring  such  power  on  any  Court. 

(3)  The  petition  of  the  relators  is  in  fact  an  effort  to  ap¬ 
peal  from  the  decision  and  from  a  negative  order  of  the 
Commission;  there  is  no  provision  in  any  statute,  or  other- 
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wise,  authorizing  such  appeal  through  the  medium  of  a 
mandamus  proceeding. 

(4)  Writ  of  Mandamus  does  not  lie  to  require  the  Com¬ 
mission  either  to  vacate,  annul  or  set  aside  its  orders  of 
July  20,  1933  and  February  4,  1935,  or  to  re-open  the  afore¬ 
said  proceedings  and  to  grant  the  relators  a  re-hearing  as 
petitioned  for  by  them  and  denied  by  the  Commission,  such 
denial  having  been  in  the  exercise  of  the  discretion  con¬ 
ferred  upon  the  Commission  by  express  statuatory  author¬ 
ity. 

All  of  which  matters  and  things  this  Intervener  is  ready 
to  aver,  maintain  and  prove  as  this  Honorable  Court  shall 
direct. 

WHEREFORE,  this  Intervener,  Bangor  and  Aroostook 
Railroad  Company,  prays  that  the  bill  to  show  cause  issued 
herein  be  discharged  and  that  the  petition  be  dismissed. 


BANGOR  &  AROOSTOOK  RAILROAD 

COMPANY 


Sgd  HENRY  J.  HART 
Sgd  WILBUR  L.  GRAY 
Attorneys  for  Petitioner 


Sgd.  FRANK  C.  WRIGHT, 

Vice  President 


Dated  at  Washington,  D.  C. 
April  9,  1935. 
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tion,  dated  September  9,  1933,  filed  by  thej  Relators 
herein  with  the  Interstate  Commerce  Commission. 

BEFORE  THE 

INTERSTATE  COMMERCE  COMMISSION. 

_ 

Docket  No.  25511.  ! 

Maine  Potato  Growers  &  Shippers  Association 

vs. 

Bangor  &  Aroostook  Railroad  Company 

. 

— 

Docket  No.  25679.  j 

Town  of  Searsport,  Maine,  et  al. 

vs. 

Bangor  &  Aroostook  Railroad  Company 

_ 

PETITION  FOR  ORAL  ARGUMENT  AND/Olt  RECON¬ 
SIDERATION  ON  BEHALF  OF  COMPLAINANTS. 


Wilbur  La  Roe;  Jr., 
Frederick  E.  B^own, 
Investment  Bfiilding, 
Washington,  It).  C. 
Carleton  Doak, 

Belfast,  MainA 

Attorneys  for  All  Complainants. 


Dated  at 

Washington,  D.  C., 
September  9, 1933. 
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Docket  No.  25511. 

Maine  Potato  Growers  &  Shippers  Association 

vs. 

Bangor  &  Aroostook  Railroad  Company 

— 

Docket  No.  25679. 

Town  of  Searsport,  Maine,  et  al. 

vs. 

Bangor  &  Aroostook  Railroad  Company 

PETITION  FOR  ORAL  ARGUMENT  AND/Oll  RECON¬ 
SIDERATION  ON  BEHALF  OF  COMPLAINANTS. 

_ 

This  proceeding,  involving  extremely  important  ques¬ 
tions  of  public  policy,  was  decided  by  a  two  to  one  vote  of 
Division  3,  reversing  the  Examiner  who  heard  the  case. 
Among  the  important  questions  involved  are  whether  po¬ 
tato  rates  in  Maine  should  be  related  to  the  inordinately 
high  class-rate  scale  of  the  Bangor  and  Aroostook  Rail¬ 
road;  the  right  of  railroads,  through  a  definite  clonspiracy, 
to  prevent  the  movement  of  potatoes  by  rail  and  Water ;  the 
effect  of  the  decision  of  the  Supreme  Court  in  the  Galveston 
case;  whether  an  increase  in  potato  rates  violates  findings 

2  | 

of  the  Commission  in  previous  cases ;  the  Rearing  of 

93  certain  Congressional  mandates  regarding  the  de¬ 
velopment  of  ports  and  port  facilities ;  the  jmethod  of 

determining  free  time  at  a  port.  Even  if  there  jvvere  little 
doubt  about  the  validity  of  the  conclusions  reached  by  Divi¬ 
sion  3,  it  would  seem  clearly  desirable  to  have  th^se  impor¬ 
tant  questions  passed  upon  by  the  full  Commisiion.  The 
serious  errors  in  the  report  of  Division  3,  listed  below,  make 
such  review  the  more  necessary. 

I.  i 

Division  3*  erred  in  giving  controlling  weight |  to  the  re- 


Commissioners  McManamy  and  Miller.  Commissioner  Lee  dissented. 
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lationship  of  the  Maine  potato  rates  to  the  class-rate  scale 
of  the  Bangor  &  Aroostook  Railroad.  In  Potato  Rates  in 
Western  Trunk  Line  Territory ,  decided  July  26,  1933,  the 
Commission  found  that  potato  rates  should  not  be  related 
to  class  rates  and  established  a  separate  scale.  Potato 
traffic  on  the  Bangor  &  Aroostook  Railroad  moves  in  heavy 
volume  and  constitutes  40  per  cent  of  the  total  potato  traffic 
of  the  nation  and  38  per  cent  of  the  total  carload  traffic  of 
that  carrier.  The  class-rate  traffic  of  the  Bangor  &  Aroos¬ 
took  constitutes  less  than  5  per  cent  of  its  total  traffic. 

II. 

Division  3  erred  in  finding  that  the  prevailing  level  of 
potato  rates  in  other  important  producing  areas  is  27.5  per 
cent  of  first  class.  The  prevailing  level  in  western  trunk 
line  territbry,  which  accounts  for  30.5  per  cent  of  the  entire 
production  of  the  nation,  was  24  per  cent  of  first  class  at 
the  time  of  the  decision  herein  and  is  at  the  present  time  on 
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approximately  the  same  level  as  a  result  of  the  deci- 
94  sion  in  Potato  Rates  in  Western  Trunk  Line  Terri¬ 
tory,  supra,  this  decision  having  maintained  the  ex¬ 
isting  rate  level. 

III. 

Division  3  erred  in  attempting  to  place  Maine  potato 
rates  on  the  same  percentage  relationship  as  applies  in 
certain  other  territories.  However  meagre  may  be  the 
class  rate  traffic  of  this  carrier,  its  potato  traffic  moves  with 
great  regularity  and  in  huge  volume  in  a  single  channel  of 
transportation.  It  has  the  most  highly  concentrated  move¬ 
ment  of  potatoes  in  the  country  and  the  average  loading 
exceeds  that  in  other  territories  by  from  8,000  to  20,000 
pounds. 

IV. 

Division  3  erred  in  completely  ignoring  the  desperate  eco¬ 
nomic  condition  of  the  potato  farmers  and  the  conspicuously 
prosperous  condition  of  the  Bangor  &  Aroostook  Railroad. 
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Division  3  erred  in  completely  ignoring  the  circumstances 
under  which  the  rates  were  increased  from  the  level  here 
sought  to  the  extortionately  high  level  now  effecjive.  The 
rates  were  increased  in  violation  of  express  findings  in  the 
Eastern  Class  Rate  case  and  the  Fifteen  Per  Cent  case , — 
the  only  potato  rates  in  the  entire  country  increased  since 
the  decisions  in  those  proceedings.  The  increasb  was  the 
result  of  a  deal  made  by  the  railroad  executives  bf  the  de¬ 


fendants  in  an  effort  to  close  the  Searsport  route  by 
95  assessing  rates  higher  than  the  traffic  cai(i  possibly 
bear. 

VI.  I 

Division  3  erred  in  lightly  dismissing  the  pertinent  rate 
comparisons  and  other  evidence  of  complainant^  while  ac¬ 
cording  controlling  -weight  to  the  relationship  of  the  potato 
rates  to  class  rates  under  which  there  is  little  if  anv  move- 
ment.  Rates  used  for  comparison  by  complainants  were 
those  maintained  by  the  Bangor  &  Aroostook  Railroad  on 
analogous  commodities  over  the  same  line  of  railroad  over 
which  the  potato  traffic  moves;  values  and  loadings  were 
fully  shown.  Yet  these  comparisons  were  dismissed  by  Di¬ 
vision  3  as  incompetent  in  order  to  make  way  for  compari¬ 
son  with  the  class-rate  scale. 

VII.  | 

Division  3  erred  in  authorizing  the  closing  of  jthe  Sears- 
port  route,  thereby  disregarding  the  provisions  of  Section 
8  of  the  Merchant  Marine  Act,  1920,  requiring  t^ie  mainte¬ 
nance  of  available  water  routes,  as  well  as  denying  to  the 
Maine  farmers  the  benefit  of  their  geographical  location 
near  the  ocean,  thus  placing  them  at  an  insurmountable  dis¬ 
advantage  in  their  competition  with  other  producing  areas 
in  the  metropolitan  markets. 

viii.  ! 

! 

Division  3  erred  in  its  findings  regarding  reparation  and 
free  time. 
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96  Statement. 

The  decision  of  Division  3*  in  this  proceeding  is  remark¬ 
able  for  its  brevity  and  for  the  summary  way  in  which  evi¬ 
dence,  heretofore  considered  competent  and  pertinent,  was 
lightly  dismissed.  The  class-rate  level  and  the  relation¬ 
ship  of  the  potato  rates  to  the  class  rates  on  the  Bangor  & 
Aroostook  were  accorded  controlling  weight,  while  com¬ 
parisons  with  other  potato  rates  on  the  same  railroad  and 
with  rates  maintained  by  the  same  carrier  on  analogous 
commodities  were  dismissed  as  incompetent.  This  evi¬ 
dence  was  discarded  for  what  was  erroneously  thought  to 
be  more  important  evidence,  namely,  the  percentage  rela¬ 
tionship  of  the  potato  rates  to  the  class  rates. 

A  finding-  which  considers  only  percentages  and  disre¬ 
gards  the  bases  to  which  they  relate  ignores  realities  and 
begs  the  question  of  reasonableness.  The  decision  of  Divi¬ 
sion  3  is  predicated  on  the  proposition  that  potato  rates 
may  properly  be  related  to  class  rates,  a  proposition  that 
was  repudiated  in  a  more  recent  case  decided  by  the  Com¬ 
mission,  Potato  Rates  in  Western  Trunk  Line  Territory , 
supra.  It  is  also  predicated  on  the  erroneous  theory  that 
rates  may  be  fairly  related  to  each  other  simply  by  placing 
them  both  on  the  same  percentage  of  first  class,  regardless 
of  the  level  of  the  respective  class-rate  scales  used.  To  do 
this  disregards  the  fact  that  the  class-rate  levels  mav  be 
entirely  different.  The  basic  error  in  the  decision  of  the 
Division  is  that  it  has  assumed  that  the  Bangor  &  Aroos¬ 
took’s  class  rates  are  properly  related  to  other  class  rates 
and  that  the  commodity  rates  may  therefore  be  related  to 
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them.  This  assumption  is  unwarranted  for  two  rea- 

97  sons:  (1)  the  Bangor  &  Aroostook  class  rates  are 
arbitrary  and  unconscionably  high;  (2)  even  if  they 

were  reasonable  they  could  not,  under  the  decision  in  the 
Western  case ,  be  used  as  a  measure  of  the  commodity  rates 
on  potatoes.  This  subject  will  be  developed  more  fully  later 
herein. 


♦Commissioners  McManamy  and  Miller.  Commissioner  Lee  dissented. 
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The  record  abundantly  shows  that  the  rates  oiJl  potatoes 
to  Searsport  are  excessively  high  when  compared  with 
other  rates  on  potatoes  maintained  by  the  Bangoif  &  Aroos¬ 
took  and  the  Maine  Central  in  the  same  general  territory. 
The  Searsport  potato  rates  are  also  far  out  of  line  with 
rates  on  other  commodities.  For  example,  there  is  no  pos¬ 
sible  .justification  for  having  the  potato  rates  for  207  miles 
as  high  as  the  newsprint  rates  for  428  miles ;  nof  is  it  rea¬ 
sonable  for  the  Bangor  &  Aroostook  to  charge  33  cents  on 
potatoes  for  207  miles  when  the  Maine  Central  jis  hauling 
potatoes  the  same  distance  for  13  cents.  These  and  other 
comparisons  will  be  discussed  more  fully  in  a  later  chapter 
devoted  to  that  subject. 

A  very  serious  shortcoming  of  the  majority  j  report  of 
Division  3  is  that  it  fails  to  set  forth  the  circumstances  un¬ 
der  which  the  increased  rates  to  Searsport  were  established, 
including  definite  admissions  of  a  conspiracy  between  the 
New  England  railroads  to  kill  the  water  movement.  This 
point  also  will  be  developed  at  greater  length  in  the  argu¬ 
ment  which  follows. 

Whether  or  not  the  conclusions  of  two  members  of  Divi¬ 
sion  3  are  ultimately  sustained,  we  are  confident  that  the 
Commission  will  appreciate  the  inadequacy  of  a  report 
which  fails  even  to  mention  some  of  the  major  considera¬ 
tions  upon  which  complainants  relied. 

But  there  are  other  reasons  in  addition  to  the  unfairness 
of  relating  the  Maine  potato  rates  to  the  Bangor  &  Aroos- 
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took  class-rate  scale  that  necessitate  a  change  in  the 
98  decision  of  Division  3.  A  comprehensive  and 
thorough  record  was  made  at  the  hearing  in  this 
case.  It  was  shown  that  the  present  potato  rates  in  Maine 
are  as  high  as  150  per  cent  of  the  rates  in  effect  }n  1912  and 
that  the  rate  to  Searsport  was  increased  in  August  of  1932 
despite  the  fact  that  the  Commission  expresslj^  found  in 
both  the  Eastern  Class  Bate  case  and  the  Fifteen  Per  Cent 
case  that  there  should  be  no  increase  in  the  rat^s  on  pota¬ 
toes.  These  facts  were  apparently  accorded  no  weight  by 
Division  3  in  reaching  its  conclusions.  It  Was  further 
shown  at  the  hearing  that  the  rates  maintained  by  the  Ban¬ 
gor  &  Aroostook  on  potatoes  to  Searsport  exceed  the  rates 
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maintained  by  the  same  carrier  on  seed  potatoes  by  as 
much  as  19  cents  for  a  distance  of  220  miles,  which  is  the 
most  important  distance  involved  in  this  proceeding,  it 
being  the  mileage  from  Caribou,  Me.,  to  Searsport;  that 
they  exceed  those  maintained  for  250  miles  on  hay  by  6.5 
cents;  on  fertilizer  by  9  cents  and  on  lime  by  16.5  cents. 
It  was  shown  further  that  the  rate  applying  on  potatoes 
from  Presque  Isle,  Me.,  to  Searsport,  a  distance  of  207 
miles,  will  carry  newsprint  paper,  under  the  level  of  rates 
maintained  by  the  Bangor  &  Aroostook,  all  the  way  from 
Millinocket,  Me.,  to  New  Haven,  Conn.,  a  distance  of  428 
miles.  These  comparisons  were  dismissed  with  a  comment 
to  the  effect  that  they  do  not  constitute  competent  evidence. 
The  evidence  was  thought  to  be  incompetent  because  the 
history  of  the  establishment  of  the  compared  rates  and  the 
conditions  •  surrounding  the  movement  of  the  commodities 
used  for  comparative  purposes  were  not  shown.  Values 
and  loadings  were  fully  shown  in  the  exhibits ;  in  both  cases 
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the  rates  used  are  those  of  the  Bangor  &  Aroostook 
99  Railroad;  in  fact,  in  almost  every  case  the  traffic 

moves  over  identical  rails.  Is  there  any  stronger 
proof  of  similarity  in  transportation  conditions  than  that? 
It  has  never  been  held  or  even  intimated  by  the  Commis¬ 
sion  that  the  history  of  every  rate  must  be  set  out  before 
it  can  be  regarded  as  having  probative  value  as  a  rate  com¬ 
parison.  Rather  it  has  always  been  presumed  that  a  rate 
is  reasonable  and  suitable  for  comparative  purposes ;  those 
stating  otherwise  have  always  had  the  burden  of  proving 
it.  To  require  the  history  of  every  rate  used  in  an  exhibit 
would  be  unreasonable  and  unworkable;  it  should  not  be 
required  here. 

Then,  too,  the  record  contains  a  rather  striking  contrast 
between  the  plight  of  the  Maine  farmer  and  the  conspicuous 
prosperity  of  the  Bangor  &  Aroostook  Railroad.  It  is  not 
an  exaggeration  to  say  that  scores  and  even  hundreds  of 
Maine  potato  farmers  are  literally  on  the  brink  of  ruin. 
Thei!r  prices  have  gone  to  pitifully  low  levels,  and  while  this 
condition  has  been  somewhat  alleviated  through  the  efforts 
of  the  federal  government,  the  farmers  still  need  the  benefit 
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of  every  natural  route.  The  prices  at  destination  average 
from  80  cents  to  $1.00  per  100  pounds;  the  record  shows 
further  that  the  transportation  cost  plus  the  co^t  of  pro¬ 
duction  incurred  in  placing  the  potatoes  in  the  Philadelphia 
market,  from  Caribou,  Me.,  averages  $1.48  cents  if  the  rail- 
and- water  route  through  Searsport  is  used ;  and  Something 
like  $1.60  if  the  all-rail  route  is  used;  the  net  l<jss  to  the 
Maine  farmer  is  from  48  to  68  cents  if  the  rail  and  water 
route  is  used  and  from  60  to  80  cents  if  the  all-rajl  route  is 
used.  We  do  not  take  the  position  that  the  transportation 
charge  is  solely  responsible  for  this  great  disparity  between 
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the  cost  of  marketing  the  potatoes  and  the  price;  but 
100  in  studying  this  disparity  the  transportation  charge 

is  an  element  that  should  be  carefullv  scrutinized. 
Under  the  provisions  of  Public  Law  No.  68  of  the  73rd 
Congress  the  Commission  is  required  to  “give  d^e  consid¬ 
eration,  among  other  factors,  to  the  effect  of  rates  on  the 
movement  of  traffic.”  There  is  ample  evidence j upon  this 
record,  which  will  be  discussed  hereinafter,  to  show  that 
unless  the  present  rates  via  the  Searsport  route  a^e  reduced 
to  a  reasonable  level,  that  is,  the  level  effective  just  prior 
to  the  last  increase  of  August,  1932,  the  flow  of  traffic  will 
be  very  seriously  diminished,  if  not  practically  halted.  If 
the  law  requires  the  Commission  to  consider  th^  ability  of 
traffic  to  move  freely,  and  if  the  record  affirmatively  shows, 
as  it  does,  that  ordinarily  potatoes  can  not  stand  the  all-rail 
rates,  so  that  the  rail-water  route  is  the  only  one  available 
in  a  practical  sense,  how  can  the  Commission  approve  rate 
increases  admittedly  designed  to  close  the  rail -water  route? 
This  would  be  a  decree  that  the  potatoes  shall  not  move  at 
all,  in  direct  contravention  of  the  statute. 


Argument. 


Potato  rates  have  nothing  in  common  with  cldss  rates. 

The  decision  of  Division  3  is  made  to  turn  Almost  en¬ 
tirely  upon  the  relationship  of  the  potato  rates  to  the  Ban¬ 
gor  &  Aroostook  first  class  rates.  After  referring  to  the 
percentages  which  potato  rates  in  other  territories  bear  to 
first  class,  the  Division  concludes  its  discussion  (jf  the  ques¬ 
tion  of  reasonableness  with  the  following  comment : 
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In  a  number  of  cases  we  have  prescribed  rates  on 

101  potatoes  relatively  higher  than  those  herein  assailed. 
The  lowest  percentage  of  first  class  that  has  been 

prescribed  or  approved  on  potatoes  in  any  territory  is 
27*4  per  cent  (citing  cases).  The  assailed  rates  are  not  un¬ 
reasonable. 

While  the  Commission  may  have  prescribed  rates  on  the 
27 *4  per  cent  basis  in  some  instances  in  other  territories, 
the  prevailing  level  of  rates  in  the  most  highly  competitive 
territory,  namely,  western  trunk-line  territory,  at  the  time 
of  the  decision  herein  was,  and  at  the  present  time  is,  ap¬ 
proximately  24  per  cent  of  the  relatively  low  Zone  1  first 
class  rates.  (Sheet  22,  Western  case ,  supra.) 

But  there  is  no  logical  reason  why  the  Maine  potato  rates 
should  be  made  with  relation  to  the  Bangor  &  Aroostook 
class-rates.  In  the  Western  case ,  supra,  the  Commission 
rejected  the  suggestion  that  the  rates  in  western  trunk  line 
territory  be  made  on  that  basis  and  established  a  separate 
and  distinct  scale  for  potatoes.  In  doing  so  it  made  the 
following  comment : 

The  territory  under  consideration  is,  for  class-rate  pur¬ 
poses,  divided  into  four  main  sections,  Illinois  territory 
and  the  three  zones  of  western  trunk-line  territory.  In  ad¬ 
dition,  there  are  extended  Zone  C  in  eastern  Wisconsin  and 
sub-Zone  III  in  eastern  Wyoming.  These  refinements  of  rate 
levels  are  not  appropriate  or  necessary  for  the  potato  traf¬ 
fic.  As  to  the  class  rates,  the  interposing  of  a  number  of 
zones  was  desirable  to  avoid  an  abrupt  jump  from  the  low 
level  prevailing  in  central  territory  or  a  too  radical  de¬ 
parture  from  the  levels  prevailing  in  different  parts  of 
western  ttunk-line  territory.  As  to  the  level  of  the  present 
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potato  rates  it  is  relatively  and,  to  a  large  extent, 

102  actually  lower  in  'western  trunk-line  territory  than  in 
official  territory.  This  low  level  of  potato  rates  is 

not  confined  to  rates  to  the  important  markets  in  Illinois 
territory  or  Zone  I,  but  applies  even  between  important 
points  in  Zones  II  and  III.  Potatoes  are  shipped  in  large 
volume,  frequently  in  train  loads,  from  country  points, 
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which  are  not  important  as  origin  or  destination  points  for 
class  traffic.  Usually  the  producing  districts  in  Zones  II 
and  III,  such  as  the  Red  River  and  Nebraska-Wyoi|ning  dis¬ 
tricts  are  at  a  considerable  disadvantage  in  poin|t  of  dis¬ 
tance  to  the  chief  markets  as  compared  with  the  districts  in 
the  lower-rated  zones.  The  present  adjustment  from  the 
distant  districts  to  a  large  extent  reflects  the  efforts  of  the 
carriers  serving  those  districts  to  make  rates  to  the  mar¬ 
kets  related  to  those  from  the  nearby  districts.  There  is 
no  indication  that  the  voluntary  efforts  of  the  carriers  in 
this  direction  have  resulted  in  undue  prejudice  ot  prefer¬ 
ence.  Such  an  adjustment  would  be  destroyed  by  a  strict 
adherence  to  the  class-rate  structure.  (Sheets  67-68) 
There  is  less  reason  for  a  percentage  basis  in  Mjaine.  In 
western  territory,  where  the  separate  scale  was  established, 
the  producing  region  is  spread  over  a  vast  area  stretching, 
roughly,  from  the  Rocky  Mountains  to  the  Mississippi 
River.  The  density  of  the  potato  traffic  on  th^  various 
roads  therefore  is  not  nearly  as  great  as  the  density  on  the 
Bangor  &  Aroostook.  In  the  single  State  of  Mairje,  40  per 
cent  of  the  entire  potato  crop  of  the  nation  is  produced ;  the 
movement  is  necessarily  concentrated,  with  attendant  fav¬ 
orable  transportation  and  operating  conditions.  !The  den¬ 
sity  of  the  potato  traffic  greatly  exceeds  that  fouhd  on  the 
western  roads.  The  Bangor  &  Aroostook  originates  and 
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hauls  53,000  cars  of  potatoes  out  of  the  M|aine  pro- 
103  ducing  fields  per  year,  13,000  of  which  mov|e  via  the 

Searsport  rail-and-water  route.  Exhibit  i29  shows 
that  the  average  loading  of  these  cars  is  44,000  pounds. 
This  loading  can  be  compared  with  a  loading  of  36,000 
pounds  in  western  territory,  24,000  pounds  in  southwestern 
territory  and  24,000  pounds  in  southern  territory.  In  other 
words,  the  average  loading  in  Maine  exceeds  thaf  in  com¬ 
peting  producing  areas  by  from  8,000  to  20,00d  pounds. 
Yet  the  decision  of  the  Division  would  deny  to  tjie  Maine 
farmer  all  of  these  distinct  transportation  advantages  by 
ignoring  all  of  the  favorable  characteristics  surrounding 
the  movement  of  potatoes  in  Maine  to  the  end  that!  the  class 
rates  may  be  made  to  control  the  potato  rates,  wh^ch  is  ex¬ 
actly  what  the  full  Commission  said  should  not  bei  done. 
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It  is  axiomatic  that  heavy  volume  of  movement  is  highly 
desirable  from  the  standpoint  of  railroad  operation  and 
must  be  reflected  in  the  rates.  4  4  Volume  of  movement  is 
an  important  factor  in  testing  the  reasonableness  of  a 
rate.”  Calif.  Growers  and  Shippers'  Protective  League  v. 
S.  P.  Co.,  129  I.  C.  C.  25,  41.  Yet  Division  3  would  utterly 
disregard  the  volume  in  which  these  potatoes  move  and  by 
relating  the  potato  rates  to  the  class  rates  burden  them 
with  all  the  unfavorable  characteristics  of  the  light -loading 
class-rate  traffic  which  constitutes  less  than  5  per  cent  of 
the  total  Bangor  &  Aroostook  traffic.  Class-rate  scales  are 
made  with  a  view'  of  reflecting  refinements  in  operating  and 
transportation  incident  to  the  carriage  of  high-grade  ar¬ 
ticles  but  not  encountered  in  the  transportation  of  a  low- 
grade  agricultural  product.  The  great  bulk  of  class-rate 
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traffic  is  composed  of  high-grade  articles  of  relatively 
104  high  value  and  requiring  special  attention  through¬ 
out  the  course  of  their  transportation.  Potatoes,  on 
the  other  hand,  are  a  low  grade  agricultural  commodity, 
consumed  just  as  they  are  taken  from  the  ground,  without 
the  necessity  of  any  processing  or  further  manufacture.  It 
is  not  the  policy  of  the  Bangor  &  Aroostook  to  relate  any 
of  its  commodity  rates  to  class  rates. 

Obviously  potatoes  should  not  be  burdened  with  the  re¬ 
finements  incident  to  the  carriage  of  class-rate  traffic  which 
are  reflected  in  the  class-rate  scales.  To  quote  again  from 
the  language  of  the  Commission  in  the  Western  case ,  supra: 

The  Hollandale  and  Orrick  shippers,  although  located  in 
Zone  I  oppose  a  class-percentage  relation  because  it  fails 
to  reflect  conditions  peculiar  to  the  movement  of  potatoes 
to  market,  while  having  its  own  peculiarities  which  should 
not  needlessly  be  imposed  on  the  potato  adjustment.  *  *  * 

While  we  have  frequently  prescribed  rates  on  commodi¬ 
ties  bearing  a  definite  percentage  relation  to  the  first-class 
rates,  there  are  many  low-grade  commodities  on  which  we 
have  prescribed  or  approved  rates  unrelated  to  the  class 
adjustment.  Among  such  commodities  recently  before  us 
are  coal,  lumber,  petroleum,  linseed  oil,  iron  and  steel,  ce¬ 
ment,  plaster,  sand  and  gravel,  lime  and  limestone,  salt, 
fertilizer,  grain,  hay,  cotton,  wool,  livestock,  fresh  meat  and 
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packing-house  products.  The  rates  prescribed  on  these 
commodities  generally  have  no  definite  relation  to  tpe  class 
adjustment,  do  not  follow  the  class-rate  scales  with  j  respect 
to  progression,  and  frequently  ignore  class-rate  territorial 
divisions. 

Protestants  in  the  higher-rated  zones  generally  contend 

14  I 

l 

i 

that  the  class-rate  adjustment  does  not  propierlv  re- 
105  fleet  the  actual  transportation  conditions  in  tJhe  vari¬ 
ous  zones.  Furthermore,  they  urge  that  even  if  the 
transportation  conditions  surrounding  class  traffic  are 
properly  reflected  in  the  class-rate  adjustment,  it  does  not 
follow  that  such  an  adjustment  necessarily  fits  th<^  potato 
traffic,  particularly  the  heavy  movement  from  the  Commer¬ 
cial  producing  districts  to  the  principal  consuming  markets. 
(65-66) 

Curiously  enough,  many  of  the  commodities  listed  above 
are  at  the  present  time  accorded  commodity  rates  by  the 
Bangor  &  Aroostook  Railroad.  The  record  shows  tp at  ship¬ 
pers  of  lime,  fertilizer  and  hay,  enjoy  commodity  rates 
which  are  greatly  below  the  level  maintained  on  potatoes. 
Yet  potatoes,  which  constitute  38  per  cent  of  the  t^tal  ton¬ 
nage  of  the  Bangor  &  Aroostook,  would  under  the !  decision 
of  two  members  of  Division  3  be  definitelv  related  to  the 
class  rates. 

The  Commission  has  found  that  potatoes  should  not  be 
related  to  the  class-rate  scales  in  western  territoijy;  there 
are  more  compelling  reasons  why  potato  rates  ip  Maine 
should  not  be  related  to  the  Bangor  &  Aroostook  class-rate 
scale.  If  a  proposal  were  made  to  relate  the  coal  rates  of 
the  Norfolk  &  Western  or  the  Virginian  to  their  class-rate 
scale  it  would  probably  not  receive  very  serious  considera¬ 
tion.  Yet  the  situation  is  not  greatly  different  here.  Pota¬ 
toes  are  to  the  Bangor  &  Aroostook  what  coal  is  to  the  Nor¬ 
folk  &  Western  and  the  Virginian.  On  the  Virginian  Rail¬ 
way  the  coal  is  moved  in  solid  train-load  lots  from  the  mines 
to  the  seaboard.  While  the  movement  of  potatoes  from 
Aroostook  county  is  not  literally  a  trainload  movement,  the 
volume  is  so  great  as  to  make  it  analogous  to  such  a  move- 
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ment  (roughly  50,000  cars  a  year  on  a  small  rail- 

106  'road).  Furthermore  the  movement  is  largely  if  not 
wholly  through  an  agricultural  region  where  the  high 

terminal  costs  encountered  in  metropolitan  areas  are  not 
known.  This  traffic  has  none  of  the  characteristics  incident 
to  the  movement  of  class-rate  traffic.  Not  only  that,  but 
no  commodity  rates  on  the  Bangor  &  Aroostook  are  related 
to  the  class  rates.  This  fact  was  freely  admitted  by  the 
general  traffic  manager  of  the  Bangor  &  Aroostook  Rail¬ 
road  : 

Q.  (Mr.  La  Roe)  What  commodities  of  importance  from 
the  standpoint  of  volume  move  on  class  rates  on  your  rail¬ 
road?  A.  (Mr.  Hill)  I  don’t  really  recall  any,  Mr.  La  Roe. 
*•*#######• 

Q.  Now,  Mr.  Hill,  what  commodity  moving  on  the  Bangor 
&  Aroostook  Railroad  moves  on  rates  related  to  the  class 
rates  by  percentage  or  otherwise?  A.  I  believe  at  the  pres¬ 
ent  time  there  aren’t  any  commodities  that  move  on  a  re¬ 
lated  percentage  of  the  new  Eastern  Class  Rates.  (742) 

We  are  not  to  be  understood  as  saying  that  Division  3 
has  taken  affirmative  action  resulting  in  a  wedding  of  the 
potato  rates  to  the  class-rate  scale  of  the  Bangor  &  Aroos¬ 
took.  We  do  say,  however,  that  a  dismissal  of  the  com¬ 
plaint  herein  on  the  ground  that  the  rates  are  fairly  related 
to  the  contemporaneous  class  rates  is  objectionable  in  that 
class  rates  reflecting  as  they  do  the  many  unfavorable  cir¬ 
cumstances  surrounding  the  movement  of  that  class  of  traf¬ 
fic,  are  not  a  suitable  standard  for  measuring  the  reason- 
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ableness  of  the  potato  rates.  The  fundamental  fal- 

107  lacy  of  the  decision  of  Division  3  is  that  it  assumes 
that  the  circumstances  surrounding  the  movement  of 

potatoes  in  Maine  differ  from  the  conditions  in  other  terri¬ 
tories  to  the  same  extent  that  the  conditions  surrounding 
the  movement  of  class-rate  traffic  differ  in  the  respective 
territories.  Nothing  could  be  further  from  the  truth.  The 
fact  is  that  class-rate  traffic  compares  unfavorably  with  the 
movement  in  other  territories  while  the  transportation  con¬ 
ditions  surrounding  the  movement  of  potatoes  in  Maine  are 
more  favorable  than  can  be  found  in  any  other  producing 
region. 
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The  inordinately  high  level  of  the  Banger  &  Aroostook 
class-rate  scale  renders  it  peculiarly  inappropriate 
as  a  basis  for  potato  rates.  . 

The  class  rates  maintained  by  the  Bangor  &  Aroostook 
Railroad  are  unconscionably  high.  They  have  ne^er  been 
reviewed  by  the  Commission.  It  is  true  that  in  the!  Eastern 
Class  Rate  case  the  Commission  said  that  if  Appendix  H 
(the  northern  New  England  basis)  plus  the  Appendix  F 
arbitraries  (established  for  branch  lines)  were  approved  by 
the  Maine  Public  Utilities  Commission,  that  basisj  of  rates 
would  be  satisfactory  to  the  Commission.  Obviously  the 
Bangor  &  Aroostook’s  class  rates  should  not  exceed  the 
northern  New  England  basis  plus  branch  line  aijbitraries 
because  by  no  process  of  reasoning  could  operating  condi¬ 
tions  on  the  Bangor  &  Aroostook  be  considered  w0rse  than 
on  the  branch  lines  in  the  mountainous  regions  of  t|runk  line 
territory.  It  is  absurd  to  suggest  that  the  Bangor  |&  Aroos¬ 
took  with  its  tremendous  volume  of  potato  traffic  ^nd  other 
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traffic  is  analogous  to  a  branch  line.  But  )\et  us  ad- 
108  mit  for  the  purpose  of  argument  that  the  Bangor  & 
Aroostook  is  entitled  to  the  northern  New  England 
basis  plus  the  full  branch  line  arbitraries.  "We  sh^w  below 
how  the  Bangor  &  Aroostook’s  present  class  rates  compare 
with  the  general  basis  applicable  on  other  railroads  in  north¬ 
ern  New  England,  including  branch  lines,  and  we  ^lso  show 
how  they  compare  when  the  branch  line  arbitraries  are 
added.  We  also  show  how  the  present  Bangor  Aroos¬ 
took  class  rates  compare  with  the  extremely  high  c'ass  rates 
in  the  unfavorable  western  territory: 
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Taken  from  Bangor  &  Aroostook  Exhibit  No.  73- — Witness  Hil).  Distances 
represent  mileage  on  important  movements  of  potatoes  over  Bangor  &  Aroos¬ 
took. 
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This  table  speaks  for  itself  and  needs  very  little  ex¬ 
planation.  The  northern  New  England  rates  apply  on 
branch  lines  as  well  as  main  lines  of  the  Maine  Central  and 
the  Boston  &  Maine.  No  one  at  all  familiar  with  conditions 
in  northern  New  England  would  take  the  position  that 
transportation  conditions  on  the  Bangor  &  Aroostook  are 
less  favorable  than  on  the  branch  lines  of  the  Maine  Cen¬ 
tral  and  the  Boston  &  Maine,  in  Maine  and  New  Hampshire. 
Yet  it  will  be  observed  that  the  class  rates  on  the  Bangor 
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&  Aroostook  are  greatly  in  excess  of  the  northern 
109  New  England  basis  and  also  greatly  in  excess  of  the 
western  basis. 

In  order  to  show  this  situation  graphically  we  have  pre¬ 
pared  and  submit  herewith  a  chart  which  shows  at  a  glance 
the  extortionate  character  of  the  Bangor  &  Aroostook  class 
rates  when  compared  wdth  certain  others.  The  southern 
scale  shown  on  this  chart  is  exceedingly  unsatisfactory  to 
the  southern  interests  because  it  is  39  per  cent  higher  than 
the  standard  basis  applicable  west  of  the  Hudson  River. 
We  doubt  whether  anv  class  rates  can  be  found  in  the 
United  States  as  high  as  those  of  the  Bangor  &  Aroostook. 

How  did  it  happen  that  the  Bangor  &  Aroostook  rates 
were  made  on  such  an  inflated  level?  The  answer  lies  in 
the  fact  that  in  Eastern  Class  Rate  case  the  Commission 
tentatively  approved  for  the  Bangor  &  Aroostook,  the 
northern  New  England  basis  plus  the  Appendix  F  branch 
line  arbitraries,  indicating  that  these  rates  would  be  satis¬ 
factory  to  the  Commission  if  approved  by  the  Maine  Pub¬ 
lic  Utilities  Commission.  But  when  the  Bangor  &  Aroos¬ 
took  approached  the  Maine  Public  Utilities  Commission  it 
submitted  something  quite  different  in  the  form  of  the  ex- 
tortionatelv  high  rates  above  shown.  For  some  reason  un¬ 
known  to  your  petitioners,  and  without  any  further  inves¬ 
tigation  by  the  Interstate  Commerce  Commission,  these 
high  rates  were  allowed  to  become  effective,  with  the  result 
that  shippers  along  the  Bangor  &  Aroostook  are  now 
saddled  with  the  highest  class  rates  in  the  United  States. 
Shippers  in  the  State  of  Maine  showed  no  particular  con¬ 
cern  at  the  time  over  these  high  rates  because  they  were 
almost  Wholly  “paper”  rates,  there  being  practically  no 

(Here  follows  diagram  marked  page  110) 
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class-rate  traffic  on  the  Bangor  &  Aroostook,  and  it 
111  not  being  the  practice  of  the  Bangor  &  Arcjostook  to 
relate  its  commodity  rates  to  class  rates,  j  The  pic¬ 
ture  is  quite  different,  however,  if  these  extortionately  high 
class  rates  are  to  be  used  as  a  basis  for  making  commodity 
rates  on  an  agricultural  commodity  upon  which  tpe  Maine 
farmers  depend  for  their  very  existence. 

It  goes  without  saying  that  to  use  this  inflated  blass  rate 
basis  as  a  yardstick  for  potato  rates  makes  the  po  ;ato  rates 
on  the  Bangor  &  Aroostook  Railroad  far  higher}  than  the 
Commission  recently  established  for  western  jterritory. 
This  is  shown  by  the  following  comparison : 
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Distances 

and  rates  from  Bangor  &  Aroostook  Exhibit  No. 

73  and 

represent  important  movements  of  potatoes. 

It  is  not  our  purpose  to  try  the  class  rate  issue  here. 
This  is  not  the  time  or  place  for  a  determination  of  that 
issue.  These  extortionately  high  class  rates  will  ultimately 
fall  of  their  own  weight.  Our  sole  point  here  is  that  such 
unduly  inflated  class  rates  can  not  in  fairness  be  used  to 
determine  the  level  of  potato  rates  especially  in  tjie  face  of 
a  recent  decision  by  the  full  Commission  holding  that  po¬ 
tato  rates  should  not  be  related  to  class  rates  even  in  a 
territory  where  the  class  rates  are  normal  and  where  they 
move  a  considerable  volume  of  traffic. 
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112  Division  3  erred  in  not  so  much  as  mentioning  the 
contract  between  the  dire  economic  plight  of  the 
Maine  farmers  and  the  conspicuous  prosperity  of 
the  Bangor  <&  Aroostook  Railroad. 

As  more  than  half  of  the  total  revenue  of  the  jBangor  & 
Aroostook  Railroad  is  derived  from  the  potato  traffic  in- 
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volved  in  this  proceeding,  it  would  behoove  that  carrier 
to  so  regulate  its  rates  as  to  encourage  the  movement.  The 
plight  of  the  Maine  potato  farmers  is  common  knowledge; 
the  outstanding  prosperity  of  the  Bangor  &  Aroostook 
Railroad  is  equally  well-known.  There  is  nothing  in  recent 
railroad  history  to  compare  with  the  action  of  the  Bangor 
&  Aroostook  in  deliberately  injuring  its  own  shippers  at 
the  behest  of  officials  of  connecting  lines,  yet  this  vitally 
important  matter  is  not  even  mentioned  in  the  majority  re¬ 
port  of  Division  3. 

The  absence  of  any  comment  in  the  decision  herein  upon 
the  effect  which  the  present  rate  structure  to  Searsport  is 
likely  to  have  upon  the  Maine  potato  traffic  is  the  more  sur¬ 
prising  in  view  of  the  provisions  of  Public  Law  No.  68 
passed  at  the  last  session  of  Congress.  We  quote  from 
Section  205  of  that  law,  which  amends  Section  15  (a)  of  the 
Interstate  Commerce  Act: 

(2)  In  the  exercise  of  its  power  to  prescribe  just  and  rea¬ 
sonable  rates  the  Commission  shall  give  due  consideration, 
among  other  factors,  to  the  effect  of  rates  on  the  movement 
of  traffic;  to  the  need,  in  the  public  interest,  of  adequate 
and  efficient  railway  transportation  service  at  the  lowest 
cost  consistent  with  the  furnishing  of  such  service ;  and  to 
the  need  of  revenues  sufficient  to  enable  the  carriers,  under 
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honest,  economical,  and  efficient  management,  to  pro- 
113  vide  such  service,  (italics  ours) 

The  record  in  this  case  is  replete  with  statements 
of  Maine  farmers  to  the  effect  that  if  thev  are  denied  the 
Searsport  route,  which  w^as  admittedly  the  objective  sought 
by  the  Bangor  &  Aroostook  in  making  its  last  increase, 
(387-389)  they  can  not  hope  to  remain  in  business.  To 
quote  from  the  testimony  of  Mr.  Frank  E.  Richter,  traffic 
manager  of  the  Woodman  Potato  Company,  one  of  the 
larger  potato  companies  in  Maine : 

Q.  (Mr.  La  Roe)  Can  you  tell  us  in  a  sentence  what  this 
Searsport  route  means  to  your  company?  A.  (Mr.  Richter) 

It  means  our  very  life.  (601-2) 
*##*****•• 

Q.  If  a  Maine  farmer  had  to  pay  a  freight  rate  of  60  cents 
to  Philadelphia  today,  which  is  the  only  all-rail  rate  avail- 
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able,  what  price  do  you  think  he  would  get  for  hib  potatoes 
there?  A.  No  more  than  they  are  getting  from  [the  boats, 
which  makes  it  positively  prohibitive  to  try  to  taring  them 
on  our  market. 

Q.  How  much  of  a  cut  would  the  farmer  have  to  take  if 
he  tried  to  ship  all-rail?  A.  It  would  cost  him  16  cents  a 
hundred  more  than  by  boat.  (248) 

The  testimony  of  Mr.  Jackins,  representing  M|r.  Mooers, 
another  large  Maine  potato  shipper,  is  to  the  sbme  effect: 

Q.  (Mr.  La  Roe)  What  would  be  the  effect  of  the  closing 
of  the  Searsport  route,  in  your  opinion?  A.  (M j.  Jackins) 
That  there  would  be  more  potatoes  dumped  in  Aroostook 
than  there  has  been  before. 
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Q.  And  by  dumping  you  mean  dumping  on  the 
114  ground?  A.  Right.  (568-9)  j 

Mr.  Andrew  J.  Beck  is  a  prominent  citizen  and  a 
man  of  high  standing  throughout  the  State  of  iMfaine.  For 
that  reason  we  attach  considerable  importance  to  the  fol¬ 
lowing  testimony : 

Q.  (Mr.  La  Roe)  What  have  you  in  mind,  as  an  expert 
potato  man  and  marketer,  as  to  the  future  of  the  potato  in¬ 
dustry  in  Aroostook  County  if  the  Interstate  |  Commerce 
Commission  does  not  make  rates  into  Searspoi[t  that  will 
allow  a  movement  of  business  through  that  gateway  in  the 
future?  A.  (Mr.  Beck)  I  think  the  industry  is  doomed,  for 
this  reason:  If  you  will  look  at  the  map  of  f;he  United 
States,  you  will  see  that  Maine  is  geographichlly  located 
whereby  she  has  water  facilities  available  within  two  hun¬ 
dred  miles  from  w’here  they  are  grown,  and  if  you  look  a 
little  more  carefully,  you  will  find  that  sections  of  the  coun¬ 
try  like  Idaho,  Colorado,  Minnesota,  Wisconsin  and  other 
central  potato  growing  sections  must  necessarily  resort  to 
shipping  their  commodities  by  rail.  If  the  Searjsport  gate¬ 
way  is  made  available  to  the  Maine  potato  growers,  in  my 
opinion,  it  will  mean  that  they  will  be  able  to  cairy  on  with 
the  industry  that  they  have  so  well  established. J 

Q.  And  if  the  route  is  not  opened,  what  will  happen? 
A.  Disaster.  (225-6) 

It  is  not  our  position  that  the  transportation  cost  is  the 
sole  reason  for  the  plight  in  which  the  potato  farmers  find 
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themselves ;  we  do  contend  that  it  is  a  contributing  factor 
winch  under  Section  15  (a)  of  the  act,  as  amended,  must 

23 

be  considered.  This  Division  3  failed  to  do.  There 
115  is  no  discussion  of  the  effect  which  the  present  level 
of  rates  has  “upon  the  movement  of  traffic’’  in  the 
report  of  the  Division,  nor  is  there  any  discussion  of  the 
financial  strength  of  the  Bangor  &  Aroostook  Railroad,  al¬ 
though  this  is  always  deemed  a  pertinent  consideration 
where  the  most  important  traffic  of  a  carrier  is  under  con¬ 
sideration. 

The  Bangor  &  Aroostook  is  the  most  prosperous  railroad 
in  New  England  and  one  of  the  most  prosperous  in  the 
United  States.  During  the  past  ten  years  its  financial  con¬ 
dition  has  constantly  improved.  At  the  end  of  1931,  after 
two  years  of  depression,  it  was  in  the  strongest  financial 
position  it  had  known.  (Ex.  36) 

The  total  funded  debt  had  been  reduced  by  1931  to  $17,- 
424,000  from  $22,305,000  in  1923,  a  reduction  of  approxi¬ 
mately  $5,000,000.  Further,  the  outstanding  equipment  ob¬ 
ligations  in  1931  wrere  but  l/25th  of  what  they  were  in  1923. 
In  the  following  table,  taken  from  Exhibit  No.  36,  we  show 
the  retirement  of  practically  all  outstanding  equipment  ob¬ 
ligations  in  the  eight  year  period,  1923  to  1931. 


Reduction  in 

Equipment  Obligations 

Year 

Outstanding 

1923 

$907,298 

1925 

682,500 

1927 

444,000 

1929 

213,000 

1931 

35,000 

Along  with  these  tremendous  reductions  of  debt,  the  car¬ 
rier  has  maintained  a  splendid  record  of  dividends  to  stock¬ 
holders.  After  payment  of  interest  on  bonded  indebtedness, 
a  dividend  of  7  per  cent  on  preferred  stock  has  been  paid 
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every  year.  Further,  the  amount  of  dividends  on 
116  common  stock  has  increased.  The  dividend  rate  on 
common  stock  during  1923  and  1924  was  5}4  per  cnet. 
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It  was  increased  to  6  per  cent  in  1925,  1926  and  1$27.  And, 
with  the  outstanding  common  stock  practically  doubled, 
the  dividend  payment  in  the  years  1928  to  1931, !  inclusive, 
was  increased  to  7  per  cent. 

The  prohibitive  rate  level  effective  via  Sear  sport  is  the 
result  of  a  deal  deliberately  negotiated  by  the  Ban¬ 
gor  <&  Aroostook  and  its  connections  in  an  effort  to 
close  the  Searsport  routet  thereby  diverting  \the  traffic 
over  the  uneconomical  all-rail  routes . 

Seldom,  if  ever,  has  the  public  interest  been  so  flagrantly 
disregarded  as  in  this  case.  Never  has  the  fact  bepn  so  free¬ 
ly  and  frankly  admitted  as  by  Mr.  Todd,  President  of  the 
Bangor  &  Aroostook  Railroad.  The  record  shows  that 
about  the  time  potatoes  started  to  move  through  j  Searsport 
in  substantial  volume  the  New  Haven  Railroad,  through  its 
President,  Mr.  Pelley,  and  the  Maine  Central  anjl  the  Bos¬ 
ton  &  Maine  railroads,  through  Mr.  French,  apprbached  the 
Bangor  &  Aroostook  with  the  proposition  that  ttye  rate  via 
Searsport  be  increased  to  a  prohibitive  level  so  that  the  en¬ 
tire  potato  tonnage  would  be  confined  to  the  rkils.  They 
felt  that,  whatever  the  public  interest  might  be,  j  they  were 
passing  up  a  good  thing  by  permitting  some  of  jthis  traffic 
to  move  over  the  rail-and-water  route. 

Knowing  the  distressing  condition  of  the  Maine  farmers, 
Mr.  Todd  at  first  demurred;  whereupon  his  powerful  con¬ 
nections  insisted.  The  result  Avas  that  in  August  of  1932, 
just  prior  to  the  shipping  season,  Mr.  Todd  yielded  to  the 
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pressure  of  these  potent  New  England  railroads  and 
117  the  rate  to  Searsport  was  increased  to  a  prohibitive 
level  in  order  to  divert  all  of  the  traffic  oyer  the  all¬ 
rail  routes.  The  fact  that  the  attempt  of  these  carriers  was 
not  entirely  successful  because  the  ocean  carrier^  had  more 
regard  for  the  welfare  of  the  potato  farmers  than  the  rail¬ 
roads  did  and  manifested  that  regard  by  absorbing  the  in¬ 
crease,  is  not  important  here.  This  absorption!  of  course 
can  not  continue  indefinitely,  as  it  causes  the  ocekn  carriers 
to  operate  at  a  net  loss  in  many  instances.  Suffice  it  to  say 
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that  the  commendable  action  of  the  water  carriers  onlv  em- 

•/ 

bittered  the  railroad  lines  and,  not  to  be  outdone,  they  fol¬ 
lowed  their  unsuccessful  rate  increase  with  a  drastic  de¬ 
crease  in  the  free  time  allowances  at  the  port  of  Searsport, 
the  purpose  of  this  move  being  to  make  it  impossible  for 
the  boats  to  load  the  potatoes  without  paying  exorbitant  and 
prohibitive  demurrage  charges. 

The  selfish  campaign  of  these  New  England  carriers 
against  the  prostrate  Maine  farmers  and  the  boat  lines 
serving  Searsport  continues;  unfortunately,  it  has  been 
given  new  impetus  and  encouragement  by  the  majority  de¬ 
cision  of  Division  3  in  this  proceeding,  a  result  manifestly 
unjust  and  wholly  unanticipated  by  the  Division.  If  this 
decision  is  permitted  to  stand  the  boat  lines  must  soon  dis¬ 
continue  their  absorptions  and  surrender.  The  only  prac¬ 
tical  route  available  having  been  denied  them,  the  Maine 
farmers  must  surrender  and  one  of  the  darkest  pages  in  the 
history  of  rate  regulation  will  tell  the  story  of  a  victory  for 
the  powerful  New  England  railroads  over  the  public  inter¬ 
est — a  Pyrrhic  victory  for  the  Bangor  &  Aroostook,  as  well 
as  the  other  carriers,  for  the  golden  goose  will  indeed  have 
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been  slain,  and  the  potato  traffic  will  rapidly  di sap- 
118  pear — at  least  until  some  method  is  devised  to  cir¬ 

cumvent  the  prohibitive  all-rail  rates.  These  rates 
can  not  move  the  traffic  in  competition  with  other  producing 
areas.  It  may  be  that  railroad  shortsightedness  will  again 
drive  shippers  to  trucks  in  order  to  reach  markets  vital  to 
their  existence.  Shippers  are  already  shipping  to  Eastport 
and  Bucksport,  Me.,  by  truck  in  an  effort  to  escape  the  pro¬ 
hibitive  rail  rates  via  Searsport.  During  the  last  shipping 
season  50,000  tons  of  potatoes  moved  to  Eastport  and 
Bucksport  by  truck. 

So  that  there  may  be  no  doubt  about  the  facts,  we  repro¬ 
duce  below  the*  history  of  the  last  increase  in  the  Searsport 
rates,  as  told  by  Mr.  Todd,  President  of  the  Bangor  & 
Aroostook  Railroad : 

Q.  (Mr.  La  Roe)  Please  correct  me  in  this  sequence  of 
events.  The  Atlantic  Commission  Company  wants  to  ship 
a  large  quantity  of  potatoes  by  water.  This  is  learned  by 
the  railroads,  including  Mr.  Pelley;  Mr.  Pellev  would  like 
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the  potato  rates  reduced,  to  continue  the  all  rail  niovement, 
instead  of  by  water;  Mr.  Pelley  goes  to  Mr.  Todd  and 
says:  “Mr.  Todd,  we  are  going  to  lose  a  lot  of  business  all 
rail  unless  you  reduce  the  all-rail  rate”;  Mr.  Todd  says: 
“I  have  got  quite  the  thing  to  take  care  of  it;  I  will  boost 
the  Searsport  rate.”  Will  you  correct  that  sequence  of 
events?  A.  (Mr.  Todd)  Yes,  I  will  correct  the  ljast  state¬ 
ment  particularly,  that  I  suggested  we  would  boost  th(e 
Searsport  rate.  That  suggestion  came  from  ou!r  connec¬ 
tions .  j 

Q.  What  suggestion?  A.  To  boost  the  Searsport  rate. 

Q.  Oh,  it  did?  A.  On  the  ground  alleged  by  them  that  the 
existing  rate  of  22>l/2  cents  was  abnormally  low,  jand,  as  I 
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testified  this  morning,  we  had  an  investigation  made 
119  and  had  it  compared  with  various  decisidns  of  the 
Interstate  Commerce  Commission  in  regajrd  to  the 
potato  rates,  and  decided  it  was  too  low,  in  line  vjvith  those 
decisions.  (387-8-9) 

#  #  #  *  *  ■*  *  *  j  *  * 

Q.  How  did  it  happen  that  you  limited  your  stijidy  to  the 
Searsport  rate?  A.  Because  the  Searsport  movement 
started  without  any  preliminary  arrangements  with  us. 

Q.  You  wrere  trying  to  block  it?  A.  We  were  noj:  trying  to 
see  it  continue.  I  will  be  very  frank  about  it.  (254) 

I  just  want  to  state,  perhaps  to  save  time,  exactly  what 
we  went  through.  I  not  only  had  that  feeling,  and  still  have 
it,  that  it  was  unfair  to  these  roads,  but  they  had  it  also, 
and  perhaps  feel  it  to  a  much  stronger  degree  than  I  do — 
I  mean  the  officials  of  those  New  England  Roadi — and  we 
had  a  meeting — as  near  as  I  can  recall,  it  was  in  February- 
last  year,  1932 — in  Boston  of  the  New  England  Railroad 
executives,  in  which  they  got  at  me  and  felt  that  Ij  should  do 
something  to  check — help  check  this  Searsport  movement. 
(355)  | 

With  the  prosperity  of  the  Bangor  &  Aroostook!  so  largely 
due  to  and  dependent  upon  the  potato  traffic,  it  wfould  seem 
to  be  the  part  of  wisdom  for  the  carrier  at  least  to  maintain 
reasonable  rates  on  a  commodity  upon  which  boih  the  car¬ 
rier  and  its  patrons  so  largely  depend  for  a  ^livelihood. 
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Were  the  Bangor  &  Aroostook  subject  to  normal  control  by 
those  interested  in  its  welfare  it  would  seek  first  to  encour¬ 
age  the  movement  of  traffic.  But  with  one  prominent  officer 
located  in  Wall  Street,  and  with  its  President  yielding  to 
the  dictation  of  other  railroad  magnets,  a  result  is  pro- 
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duced  under  which  the  movement  of  essential  traffic 
120  is  discouraged,  to  the  injury  of  the  shipping  public. 

In  this  connection  we  call  special  attention  to  the 
fact  that  it  was  Mr.  Todd’s  intention  that  the  additional 
rail  revenue  which  was  to  accrue  from  a  blocking  of  the 
Searsport  route  would  accrue  to  the  Boston  &  Maine  and 
Maine  Central.  The  Bangor  &  Aroostook  was  not  to  share 
in  it.  But  the  conspiracy  to  close  the  Searsport  route  did 
not  succeed,  with  the  result  that  the  Bangor  &  Aroostook  is 
now  receiving  tremendous  additional  revenues  w’hich  it  did 
not  intend  to  receive. 

Other  rates  maintained  by  the  Bangor  &  Aroostook  on  an¬ 
alogous  commodities  conclusively  prove  the  unrea¬ 
sonableness  of  the  rates  under  attack. 

In  the  preparation  of  their  case,  complainants  were 
guided  by  the  rule  so  often  enunciated  by  the  Commission 
that  the  best  test  of  reasonableness  is  a  comparison  with 
rates  maintained  in  the  same  territory  on  analogous  com¬ 
modities.  “It  is  seldom,  if  ever,  that  a  rate  can  be  found 
unreasonable  without  comparison  with  rates  to  other  points. 
One  of  the  best  tests  of  reasonableness  of  a  rate  is  by  com¬ 
parison  with  rates  on  like  traffic  in  the  same  territory.” 
Traffic  Bureau,  Sioux  City  Chamber  of  Commerce  v.  Balti¬ 
more  &  0.  R.  Co.,  120  I.  C.  C.  7. 

Following  this  principle,  complainants  set  out  extensive 
comparisons  with  rates  maintained  by  the  Bangor  &  Aroos¬ 
took  on  seed  potatoes,  hay,  fertilizer,  lime,  and  numerous 
other  similar  commodities.  For  example,  using  seed  pota¬ 
toes,  the  following  comparisons  were  shown: 
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Miles  Searsport  Rates  Seed  Potato  Scale 

0—10  10  4 

10—30  12-12J4  5 

30—50  12>4-14  6 

50—80  .  15-17  7 

80—110  17-22  fi| 

110—140  22-25  S| 

140—180  25  id 

180—220  28-30  llj 

It  will  be  noted  from  this  table  that  at  220  miles!,  the  dis¬ 
tance  from  Caribou  to  Searsport,  the  rates  here  jmder  at¬ 
tack  are  272  per  cent  of  the  rates  maintained  by  jtlie  same 
carrier  over  the  same  rails  on  seed  potatoes.  Can  f;he  slight 
difference  in  the  grade  of  these  potatoes  possibly  justify 
this  great  disparity  in  the  rates? 

The  record  also  contains  very  forceful  comparisons  with 
rates  maintained  by  the  Bangor  &  Aroostook  on  hdy,  straw, 
fertilizer  and  lime.  We  set  out  below  a  few  of  tljiese  com¬ 
parisons  : 


Bangor  &  Aroostook 


Miles 

Potato 

Rates 

Rates  on 
Hay-Straw 

Rates  on 
Fertilizer 

Rajtes  on 
Lime 

50 

14 

12 

11% 

!  6 

100 

18 

17 

15% 

8 14 

150 

25 

20 

18% 

11 

200 

30 

22 

2014 

13 

250 

31% 

25 

22J4 

15 

300 

34 

27 

•  •  •  • 
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Here  again  it  will  be  noted  that  for  200  miles  ithe  rates 
under  attack  exceed  those  maintained  by  the  san|e  carrier 
over  the  same  line  of  railroad  on  lime  by  130  per  cfent ;  they 
exceed  those  maintained  on  fertilizer  for  the  sam^  distance 
by  62  per  cent;  and  the  potato  rates  to  Searsport  for  a 
distance  of  200  miles  exceed  those  maintained  by  the  Bangor 
&  Aroostook  on  hay  and  straw  by  36  per  cent.  In  other 
words,  the  rates  maintained  on  the  most  important  com- 
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modity  moving  on  the  Bangor  &  Aroostook,  loading 
122  to  44,000  pounds  a  car,  and  moving  at  the  rate  of 
53,000  cars  a  year,  exceed  those  contemporaneously 
maintained  on  the  light-loading  hay  and  straw  by  36  per 
cent ;  on  fertilizer  by  62  per  cent ;  and  on  lime,  which  moves 
in  comparatively  light  quantities,  by  130  per  cent.  Per¬ 
haps  the  most  significant  comparison  is  that  shown  for  seed 
potatoes ;  here  we  have  a  commodity  which  is  not  only  anal¬ 
ogous,  but  is  the  same  commodity  as  is  directly  involved  in 
this  proceeding,  the  only  difference  being  in  the  grade ;  yet 
the  rates  under  attack  exceed  those  on  seed  potatoes  by  172 
per  cent. 

The  volume  of  potato  movement  to  Searsport  greatly 
exceeds  any  corresponding  movement  on  the  Maine  Central 
Railroad.  In  the  following  table  we  show  how  the  Bangor 
&  Aroostook  rates  to  Searsport  compare  with  the  rates  on 
the  Maine  Central: 


Maine 

Maine 

j 

Central  Scale 

Con. 

Bangor  &  Aroostook 

(Vanceboro) 

Branch 

Miles 

Rates  to  Searsport 

(Main  Line) 

Line  Scale 

150—160 

25 

1V/2 

16 

160—170 

25 

13 

16 

170 — 180 

28 

13 

16 

180—190 

28 

13 

16 

190—200 

30 

13 

16 

200—210 

30 

13 

16 

Attention  is  called  to  the  fact  that  in  some  instances  the 
Searsport  rates  are  more  than  twice  as  high  as  those  main¬ 
tained  by  the  Maine  Central. 

When  the  rates  on  potatoes  maintained  by  the  Bangor 
&  Aroostook  to  other  points  are  considered,  the  result  is 
the  same.  The  following  table  is  taken  from  the  dissenting 
opinion  bf  Commissioner  Lee  in  the  present  proceeding: 
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123  To 


Searsport 

Northern 

Distance 

Prior  to 

Effective 

Maine 

Bi 

kown  ville 

Miles 

8/18/32 

8/18/32 

Junction 

Junction 

100—110 

17 

22 

19 

20.5 

120—130 

18 

25 

19 

22 

150—160 

18 

25 

22 

I 

24 

170—180 

21 

28 

24 

25 

200—210 

23.5 

30 

25 

i 

! 

27 

It.  will  be  noted  that  the  rate  to  Searsport  for  h  distance 
of  200  miles  is  120  per  cent  of  the  rate  to  Northern  Maine 
Junction,  the  point  at  which  the  Bangor  &  Aroostook  con¬ 
nects  with  the  Maine  Central ;  it  will  be  also  noted  that  for 
the  same  distance  the  rate  to  Searsport  is  111  per  cent  of 
the  rate  to  Brown ville  Junction,  the  point  at  \/hich  the 
Bangor  &  Aroostook  connects  with  the  Canadian  Pacific. 
In  other  words,  these  comparisons  mean  not  only  that  the 
general  basis  of  potato  rates  on  the  Bangor  &  Aroostook 
is  too  high,  but  also  that  the  basis  of  rates  to  Searsport  on 
potatoes  is  entirely  out  of  line  with  the  basis  maintained 
on  the  same  commodity  to  other  points  on  the  same 
railroad. 

A  peculiar  feature  of  the  2  to  1  decision  of  Division  3  is 
the  finding  that  commodity  rate  comparisons  in  the  same 
general  territory  are  of  little  weight  because  of  complain¬ 
ants  ’  failure  to  show  the  conditions  under  which  each  was 
established.  This  is  a  most  unusual  finding.  Lt  was  in¬ 
cumbent  upon  the  carrier,  upon  which  the  burden  of  proof 
rests,  to  show  that  the  rate  comparisons  are  not  pertinent. 
We  feel  confident  that  the  Commission  will  regard  com¬ 
modity  rates  on  agricultural  products  in  the  saipe  general 
territory  as  more  pertinent  than  class  rate  comparisons 
and  with  class  rate  percentages  imported  from  remote  re¬ 
gions  to  justify  high  rates  which  will  not  stand  comparison 
with  any  local  rates  in  the  same  region. 
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124  The  decision  of  Division  3  contravenes  numerous 

acts  of  Congress  as  well  as  decisions  of  the  Com¬ 
mission  and  denies  to  the  Maine  farmer  the  bene¬ 
fit  of  his  geographical  location. 

One  of  the  issues  presented  here  for  decision  is  whether 
railroads  may  so  adjust  their  rates  as  to  eliminate  the 
competition  of  rail-and-water  routes,  thereby  establishing 
a  monopoly  for  the  railroads.  The  final  decision  in  this 
proceeding  must  be  influenced  by  the  question  whether  the 
Bangor  &  Aroostook  may  conspire  with  the  Maine  Central 
and  the  New  Haven  in  such  a  way  as  to  stifle  a  rail-and- 
water  movement  by  establishing  a  prohibitive  rate  for  the 
rail  portion  of  the  haul.  The  Commission  must  decide 
whether  it  is  in  the  public  interest  to  foster  water  routes  in 
the  interest  of  economical  transportation;  or  whether  it  is 
in  the  public  interest  to  discriminate  against  water  routes 
to  the  end  that  traffic  may  be  confined  to  uneconomical  all¬ 
rail  routes,  through  congested  terminals,  and  at  total  trans¬ 
portation  charges  too  high  for  the  traffic  to  bear.  Some 
light  may  be  thrown  on  the  question  of  public  interest  by 
the  following  quotation  from  Section  500  of  the  Transpor¬ 
tation  Act,  1920 : 

It  is  hereby  declared  to  be  the  policy  of  Congress  to  pro¬ 
mote,  encourage,  and  develop  water  transportation,  service, 
and  facilities  in  connection  with  the  Commerce  of  the  United 
States  and  to  foster  and  preserve  in  full  vigor  both  rail  and 
water  transportation. 

So  also  in  the  Merchant  Marine  Act,  1920,  there  is  a 
provision  requiring  the  Shipping  Board,  the  Secretary  of 
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War  and  the  Interstate  Commerce  Commission,  to 

125  cooperate  with  a  view  to  removing  obstacles  in  the 
way  of  movements  via  water  routes  and  the  develop¬ 
ment  of  ports.  Section  8  reads  in  part  as  follows : 

It  shall  be  the  duty  of  the  United  States  Shipping  Board 
in  cooperation  with  the  Secretary  of  War  with  the  object 
of  promoting,  encouraging  and  developing  ports  and  trans¬ 
portation  facilities  in  connection  with  water  commerce  over 
which  it  has  jurisdiction,  to  investigate  *  *  *  provided, 
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that  if  after  such  investigation  the  Board  shall  be  of  the 
opinion  that  rates,  charges,  rules,  or  regulations  of  com¬ 
mon  carriers  by  rail  subject  to  the  jurisdiction  of  jhe  Inter¬ 
state  Commerce  Commission  are  detrimental  to  the  de¬ 
clared  objective  of  this  section,  *  *  *  the  Board  (may  sub¬ 
mit  its  findings  to  the  Interstate  Commerce  Commission 
for  such  action  as  such  Commission  may  consider  proper 
under  existing  law. 

Congress  spoke  again  on  this  subject  when  it  provided 
for  the  establishment  of  proportional  rates  in  Section  6, 
paragraph  13  (c)  of  the  Interstate  Commerce  ^ci.  The 
object  of  this  section  is  to  permit  the  establishment  of  rates 
somewhat  lower  than  the  local  rates  to  the  ports  so  that 
traffic  will  seek  the  rail-and-water  routes. 

The  Commission  has  upon  many  occasions  gi^en  effect 
to  the  law  on  this  subject.  One  of  the  leading  cas^s  is  Com¬ 
modity  Rates  to  the  Pacific  Coast  Terminals ,  107  I.  C.  C. 
421,  from  which  w’e  quote : 

The  Commission  is  required  to  accord  due  observance 
to  this  section,  which  indicates  the  purpose  of  Ccjngress  to 
foster  and  preserve  both  rail  and  water  transportation. 
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In  the  light  of  these  express  provisions  of  law, 
126  there  can  be  no  doubt  where  the  public  interest  lies. 

It  is  decidedly  not  in  the  direction  of  perniitting  the 
elimination  of  rail-and-water  routes  thereby  creating  rail¬ 
road  monopolies.  It  is  the  intent  of  Congress  that  the  com¬ 
petition  of  water  routes  be  permitted  to  remain  in  the  field. 

The  language  of  the  majority  decision  of  division  3 
seems  to  recognize  this  policy  but  accords  it  little  weight 
because  the  water  lines  serving  Searsport  are  npt  “regu¬ 
lated.”  Searsport  is  served  by  some  of  the  oldest!  and  most 
dependable  carriers  under  the  American  flag.  If  tlhese  lines 
can  be  termed  “unregulated,”  it  is  only  because  they  are 
not  regulated  by  the  Interstate  Commerce  Commission; 
they  are  regulated  by  the  federal  government  through  the 
United  States  Shipping  Board. 

It  is  the  policy  of  Congress  to  develop  the  whole  Mer¬ 
chant  Marine  of  the  United  States,  and  this  applips  to  hun¬ 
dreds  of  vessels  which  are  not  subject  to  the  jurisdiction 
of  the  Interstate  Commerce  Commission.  Congress  saw 
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fit,  for  good  reasons,  to  place  port  to  port  carriers  under 
the  jurisdiction  of  the  United  States  Shipping  Board,  and 
not  under  the  jurisdiction  of  the  Interstate  Commerce  Com¬ 
mission,  except  where  they  participate  in  joint  rates  with 
rail  carriers.  Congress  is  spending  large  sums  of  money, 
by  the  awarding  of  mail  contracts  and  otherwise,  to 
build  up  these  lines  which  are  subject  to  Shipping  Board 
jurisdiction.  They  are  just  as  important  a  part  of  the  Mer¬ 
chant  Marine  as  are  other  carriers  which  participate  in 
joint  rates  with  railroads.  The  latter  are  to  a  large  extent 
railroad  owned  steamship  lines  such  as  the  Morgan  Line, 

35 

which  is  controlled  by  the  Southern  Pacific  Railroad, 
127  and  the  Ocean  Steamship  Line,  which  is  controlled 

by  the  Central  of  Georgia.  It  should  not  be  forgotten 
that  the  law  looks  with  disfavor  upon  the  ownership  of 
steamship  lines  by  railroad  companies.  For  this  reason 
only  those  steamship  lines  are  permitted  to  be  owned  by 
railroads,  where  the  Commission  finds,  after  hearing,  that 
there  is  nb  competition  between  the  railroad  line  and  the 
steamship  line,  and  that  the  public  interest  would  not  be 
adversely  affected.  In  other  words,  the  law  favors  “inde¬ 
pendent”  or  “unregulated”  steamship  lines. 

It  is  apparent  from  the  foregoing  that  Mr.  Todd,  in  seek¬ 
ing  to  close  the  rail-and-water  route  through  Searsport, 
and  to  divert  the  traffic  over  the  long  and  expensive  rail 
routes,  is  pursuing  a  policy  which  is  diametrically  opposed 
to  the  policy  of  Congress.  This  course  of  action  also  clearly 
violates  another  rule  of  settled  law.  Both  the  rail  carriers 
and  the  water  carriers  are  servants  of  the  public.  In  their 
competitive  struggle  for  traffic  neither  is  permitted  under 
the  law  to  disregard  the  interest  of  the  shipping  public.  To 
quote  one  of  the  many  decisions  of  the  Commission: 

Seeking  to  justify  an  increased  rate  brought  about  by 
cancellation  of  absorption  of  a  switching  charge,  on  the 
ground  that  it  has  been  the  carrier  *s  policy  not  to  divide  its 
through  rates  with  independent  roads,  but  to  apply  its  rates 
to  the  junction  joints  with  such  independent  lines,  is 
condemned,  for  this  policy  tends  to  restrict  the  market. 
Hughes  Creek  Coal  Co .  v.  Kanawha  &  M.  By.  Co.,  29  I.  C. 
C.  671. 
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When  the  vessels  first  began  to  serve  Searsport  in  1924, 
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the  movement  to  markets  in  the  southern  portion  of 
128  the  United  States  was  negligible.  We  set  qut  below 
a  table  taken  from  Exhibits  59  and  68  ofi  Witness 
Hill,  principal  witness  for  the  Bangor  &  Aroostook  Rail¬ 
road,  which  shows  the  extent  to  which  the  Searsport  route 
has  aided  the  Maine  farmers  in  developing  the  southern 
markets,  1932  over  1924:  ! 

Number  of  Cals 


1924 

ite2 

Baltimore 

310 

1819 

Norfolk 

262 

984 

Charleston,  S.  C. 

•  •  • 

515 

Savannah 

•  •  • 

^57 

Jacksonville,  Fla. 

274 

£63 

Tampa,  Fla. 

63 

136 

Miami,  Fla. 

•  •  • 

198 

New  Orleans,  La. 

5 

^38 

Houston,  Tex. 

158 

Total  Carloads 

914 

4766 

To  deprive  the  Maine  farmers  of  this  route  nok\r,  as  Mr. 
Todd  avowedly  desires  to  do  (354),  will  be  to  exclude  them 
from  some  of  their  best  markets.  It  is  solely  thk-ough  the 
use  of  this  rail-and-water  route  that  these  markets  were 
developed.  It  is  folly  to  assume  that  Maine  farmers  could 
market  their  potatoes  in  Texas,  Louisiana,  (Georgia  or 
Florida  without  the  benefit  of  the  rail-and-water  route 
through  Searsport ;  if  this  route  is  denied  them  i^ow  by  the 
establishment  of  a  prohibitive  all-rail  rate  to  the!  port,  the 
markets  will  be  abruptly  closed.  Not  only  that)  but  such 
action  would  fly  in  the  face  of  well-settled  law.  We  quote 

first  from  Arizona  Corporation  Commission  v.  Jirizona  & 

M.Ry.Co.,  29I.C.  C.  424:  j 

Neither  carriers  nor  the  Commission  may  by  any  arbi¬ 
trary  or  unreasonable  adjustment  of  rates  dictate  or  deter¬ 
mine  where  business  is  to  be  transacted. 
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The  following  quotation  from  Douglas  &  Co.  vs. 
129  III.  Cen.  R.  Co.,  31 1.  C.  C.  587  is  to  the  same  effect: 
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A  manufacturing  enterprise  is  unquestionably  entitled 
to  whatever  advantages  it  may  possess  by  way  of  geo¬ 
graphical  location. 

Prominent  Maine  potato  shippers  have  testified  (225) 
that  a  closing  of  the  Searsport  route  will  spell  disaster  for 
them.  The  Bangor  &  Aroostook  Railroad  has  admitted 
(354)  that  its  intent  is  to  close  the  route  by  the  establish¬ 
ment  of  a  prohibitive  basis  of  rates ;  these  rates  are  now  in 
effect  and  when  the  steamships  discontinue  their  absorp¬ 
tions  and  withdraw  from  the  trade,  which  they  have  testi¬ 
fied  they  must  do,  the  plan  of  the  Bangor  &  Aroostook  will 
have  been  consummated.  That  this  course  of  action  con¬ 
travenes  Section  500  of  the  Transportation  Act,  1920,  Sec¬ 
tion  8  of  the  Merchant  Marine  Act,  1920*  and  Section  6, 
paragraph  13  (c)  of  the  Interstate  Commerce  Act,  requir¬ 
ing  the  maintenance  in  full  vigor  of  water  routes,  can  not 
be  denied  in  the  light  of  what  has  been  set  out  above.  That 
such  a  cohrse  of  action  also  violates  express  findings  of  the 
Commission  to  the  effect  that  carriers  cannot,  under  the 
law,  so  adjust  their  rates  as  to  deny  to  a  shipper  the  bene¬ 
fit  of  its  geographical  location,  is  equally  clear.  Maine 
farmers  through  the  utilization  of  the  advantage  of  a  water 
route  which  is  available  to  them  have  developed  valuable 
markets  in  the  South ;  if  they  are  deprived  of  this  advantage 
through  prohibitive  rail  rates  they  will  also  automatically 
be  deprived  of  their  markets. 
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130  Conclusion 

This  case,  involving  profoundly  important  questions  of 
public  policy,  was  decided  by  a  two  to  one  vote  of  Division 
3,  reversing  the  able  Examiner  who  heard  the  case.  The 
case  was  decided  without  oral  argument.  The  report  fails 
even  to  mention  some  of  the  major  contentions  relied  upon 
by  complainants.  It  conflicts  with  a  more  recent  decision  of 
the  Commission  in  a  similar  case.  It  conflicts  with  declared 
policies  of  Congress. 

Because  of  the  importance  of  this  case  and  of  the  legal 
principles  involved  it  is  desirable  that  the  case  be  argued 
before  the  full  Commission.  This  is  true  whether  or  not 
the  majority  view  or  the  minority  view  of  Division  3  is  ulti- 
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mately  sustained.  Among  the  major  questions  to  be  consid¬ 
ered  at  such  argument  would  be  these : 

1.  Whether  class  rates  should  be  a  measure  of  c|ommoditv 
rates  on  potatoes  on  a  railroad  where  potatoes  ire  by  far 
the  most  important  traffic  and  where  class  rate  traffic  is  of 
very  little  importance. 

2.  Whether  a  conspiracy  between  railroads  to  kill  a  rail- 
and-water  movement  has  a  bearing  on  the  question  of  rea¬ 
sonableness,  and,  if  so,  to  what  extent. 

3.  Whether  the  decision  of  the  Supreme  Court  in  Texas 
&  P.  R.  Co.  v.  United  States  ( Galveston  case),  decided  May 
29, 1933,  should  be  interpreted  as  going  so  far  as  to  prevent 
a  port  like  Philadelphia,  and  consumers  there  located,  from 
getting  its  supply  of  potatoes  by  rail  and  watjer  over  a 
natural  and  economical  route. 

4.  What  bearing,  if  any,  the  Merchant  Marine  Act,  Sec¬ 
tion  500  of  the  Transportation  Act,  and  other  statutes  have 
on  the  important  issues  here  raised. 
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5.  Whether  and  to  what  extent  the  majority  report 
131  of  Division  3  fails  even  to  mention  major  conten¬ 
tions  and  evidence  of  controlling  importance  relied 
on  by  either  side. 

6.  Whether  there  is  justification  for  increasing!  the  potato 
rates  to  Searsport,  in  view  of  the  findings  of  thje  Commis¬ 
sion  in  the  Eastern  Class  Rate  Case  and  the  Fifteen  Per 
Cent  Case  that  potato  rates  should  not  be  increased. 

Wherefore,  petitioner  prays  that  oral  argument  and/or 
reconsideration  be  granted  in  the  above-entitled  cases  and 
that  the  Commission  enter  such  further  order  or  orders  in 
the  premises  as  to  it  may  seem  reasonable  and  just. 

Respectfully  submitted, 

Wilbur  La  Roe,  Jr.,  j 

Frederick  E.  Brown* 
Investment  Building, 
Washington,  D.  C. 

Carleton  Doak, 

Belfast,  Maine. 

Dated  at  Attorneys  for  All  Complainants. 

Washington,  D.  C., 

September  9,  1933. 
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132  i  CERTIFICATE  OF  SERVICE. 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
document  upon  all  parties  of  record  in  this  proceeding  by 
mailing  a  copy  thereof  addressed  to  each  party. 

Wilbur  La  Roe,  Jr. 

Dated  at 

Washington,  D.  C., 

September  9,  1933. 

133  EXHIBIT  2. 

Copy  of  Reply  of  Defendant  and  Interveners,  dated  Sep¬ 
tember  25,  1933,  to  Petition  by  Complainants,  Relators 
herein,  for  Oral  Argument  and/or  Reconsideration  as 
filed  with  the  Interstate  Commerce  Commission. 

BEFORE  THE 

INTERSTATE  COMMERCE  COMMISSION 


I.  C.  C.  Docket  No.  25511 
Maine  Potato  Growers  &  Shippers  Association 

v. 

Bangor  and  Aroostook  Railroad  Company 


I.  C.  C.  Docket  No.  25679 
Town  of  Searsport,  Maine,  et  al. 

v. 

Bangor  and  Aroostook  Railroad  Company 


REPLY  OF  DEFENDANT  AND  INTERVENERS  TO 
PETITION  BY  COMPLAINANTS  FOR  ORAL  ARGU¬ 
MENT  AND/OR  RECONSIDERATION 

'  CHARLES  H.  BLATCHFORD, 

WILLIAM  A.  COLE, 

HENRY  J.  HART, 

BRONSON  JEWELL, 

Counsel. 

September  25,  1933 
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134  BEFORE  THE  ! 

INTERSTATE  COMMERCE  COMMISSION 

I 

_ 

I.  C.  C.  Docket  No.  25511 

Maine  Potato  Growers  <&  Shippers  Association 

. 

v. 

Bangor  and  Aroostook  Railroad  Company 
I.  C.  C.  Docket  No.  25679  ! 

Town  of  Searsport,  Maine ,  et  al. 

v. 

Bangor  and  Aroostook  Railroad  Company 

REPLY  OF  DEFENDANT  AND  INTERVENERS  TO 
PETITION  BY  COMPLAINANTS  FOR  OR^L  ARGU¬ 
MENT  AND/OR  RECONSIDERATION 

l 

_ 

PRELIMINARY  STATEMENT 

In  June,  1933  exceptions  to  the  proposed  report  of  the 
Examiner  in  these  cases  were  filed  by  the  defendant  and 

2  I 

interveners  and  by  some  of  the  complainants,  and 

135  replies  were  made  to  these  exceptions.  None  of  the 
complainants  requested  oral  argument,  either  in  their 

own  exceptions  or  in  their  replies  to  the  exceptions  filed  by 
the  defendant  and  interveners.  Subsequently  |the  defen¬ 
dant  and  interveners  waived  all  argument  in  brder  that 
early  decision  might  be  had  and  because  the  cas<^s  had  been 
thoroughly  argued  in  the  briefs,  exceptions,  hnd  in  the 
replies  to  the  exceptions.  No  counsel  for  complainants  ob¬ 
jected  to  the  omission  of  oral  argument,  and,  ip  fact,  the 
waiving  of  oral  argument  was  concurred  by  couijsel  for  the 
complainants  in  Docket  No.  25511,  as  shown  by  Ijis  letter  to 
the  Commission  of  June  30,  1933.  Decision  wa^  rendered 
by  Division  3  on  July  20,  1933,  dismissing  the  Complaints 
and  finding  that  the  rates  assailed  were  not  unjust,  unrea- 
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sonable  or  discriminatory,  and  that  the  practices  of  the  de¬ 
fendant  as  to  demurrage  and  free-time  were  in  no  way  im¬ 
proper.  The  report  sets  forth  clearly  all  the  salient  facts, 
analyzes  the  essential  evidence,  discusses  the  rate  com¬ 
parisons,  and  sets  forth  sound  reasons  why  neither  the 
rates  nor  the  practices  complained  of  are  unlawful.  The 
report  shows  on  its  face  the  thoroughness  and  care  which 
went  into  its  consideration  and  preparation. 

As  will  later  he  shown  in  detail,  complainants’  attack  on 
the  decision  of  Division  3  is  unwarranted,  and  many  state¬ 
ments  in  their  petition  are  inaccurate  and  misleading. 
Taken  all  together  they  present  a  distorted  version  of  the 
evidence,  misconstructions  of  the  contentions  of  the  defen- 
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dant  and  interveners,  and  unsound  analyses  of  the 
136  considerations  on  which  the  decision  of  the  Division 
was  based.  In  some  instances  statements  in  the  peti¬ 
tion  are  whollv  contrarv  to  the  record,  and  consist  merelv 
of  gratuitous  assertions  of  counsel. 

The  hearings  in  these  cases  continued  for  nearly  a  week, 
they  were  argued  exhaustively  in  briefs,  and  have  had  the 
careful  consideration  of  able  commissioners.  Evervthing 
set  forth  in  the  petition,  except  references  to  the  Commis¬ 
sion’s  recent  decision  in  its  investigation  of  the  rates  on 
potatoes  throughout  Western  Trunk  Line  territory,*  is  but 
a  repetition  of  arguments  contained  in  complainants’ 
briefs.  In  these  circumstances  there  is  no  good  reason  for 
a  reopening  of  these  cases,  either  for  further  argument  or 
reconsideration. 

I.  THE  PETITION  ERRONEOUSLY  SETS  FORTH 
THE  CONTENTIONS  OF  DEFENDANT  AND  INTER¬ 
VENERS  AS  TO  THE  RELATIONSHIP  OF  POTATO 
RATES  TO  CLASS'  RATES,  AND  MISCONSTRUES 
THE  DECISION  IN  ITS  DISCUSSION  OF  CLASS 
RATES  AND  POTATO  RATES. 

The  initial  briefs  of  complainants  and  their  replies  to 
the  exceptions  of  the  defendant  and  interveners,  frequently 
repeat  the  erroneous  statement  that  the  carriers  contend 
that  these  rates  on  potatoes  should  bear  a  percentage  re- 
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lationship  to  class  rates,  and  that  the  carriers  have 

137  sought  to  establish  such  a  percentage  relationship. 

Beyond  all  this,  complainants  ’  counsel,  in  their  peti¬ 
tion  here  under  consideration,  misinterpret  the  decision  of 
the  Commission  by  arguing:  (a)  that  controlling  weight 
was  given  to  the  relationship  of  the  potato  rates  to  Sears- 
port  to  the  class  rate  scale  of  the  Bangor  &  Aroostook  Rail¬ 
road  (Petition  p.  2) ;  (b)  that  Division  3  attempted!  to  place 
the  potato  rates  on  the  same  percentage  relationship  to 
class  rates  as  applies  in  other  territories  (Petition  p.  3) ; 
(c)  that  Division  3  considered  only  such  percentages  and 
disregarded  the  bases  to  which  they  relate  and  that  the  de¬ 
cision  rests  on  the  assumption  that  potato  rates  ljnay  prop¬ 
erly  be  related  to  class  rates  (Petition  p.  5) ;  (d)  that  under 
the  decision  of  Division  3  potato  rates  to  Sears^ort  would 
be  definitely  related  to  the  class  rates  (Petition  p.  14). 

The  fact  is,  however,  that  at  no  time  did  the  defendant 
or  interveners  contend  that  these  rates  on  potatoes  should 
be  a  percentage  of  the  Bangor  &  Aroostook’s  class  rates 
or  of  any  scale  of  class  rates.  It  is  true  that  the  carriers 
referred  to  the  class  rates  in  their  testimony,  showed  them 
on  exhibits,  and  discussed  them  in  briefs,  but  for  the  sole 
purpose  of  demonstrating  that  whatever  yardstick  were 
used,  the  rates  on  potatoes  to  Seasport  are  wholly  just  and 
reasonable.  There  was  no  suggestion  that  rated  on  pota¬ 
toes  should  be  a  percentage  of  any  scale  of  clads  rates ;  in 
fact,  these  potato  rates  are  not,  and  never  have  tleen,  based 
on  class  rates.  The  rates  on  potatoes  from  Majne  always 

5  | 

have  been  and  still  are  commodity  rates  bearing  no 

138  percentage  relationship  to  class  rates,  and  as  com¬ 
modity  rates  the  entire  rate  structure  on  potatoes 

from  Bangor  &  Aroostook  territory  to  New  England  (ex¬ 
cept  the  rates  to  Searsport),  as  well  as  the  rated  to  Trunk 
Line,  Central,  and  Southern  territories,  have  beefa  held  just 

and  reasonable  bv  the  Commission.  ! 

•* 

American  Fruit  d  Vegetable  Shippers’  Asso.  v.  B.  &  A. 
R.  R.  Co.,  78  I.  C.  C.  381. 

Aroostook  County  Chamber  of  Commerce  v.  |4.  &  R.  R. 
R.,  147  I.  C.  C.  627.  i 
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Peninsula  Exchange ,  Inc.  v.  A.  V.  R.  R .,  161  I.  C.  C. 
181. 

In  none  of  these  cases  were  the  rates  to  Searsport  in  is¬ 
sue  or  even  considered,  but  when  the  rates  on  potaeoes  from 
Aroostook  County  to  Searsport  were  assailed  in  these  cases 
it  at  once  became  important  to  show  comparisons  between 
these  rates  and  rates  on  potatoes  from  the  same  origin 
area  to  other  destinations,  which  had  previously  been  found 
by  the  Commission  to  be  just  and  reasonable.  Such  com¬ 
parisons  were  to  be  found  in  the  Aroostook  County  Cham¬ 
ber  of  Coynmerce  case ,  supra ,  and  the  rates  to  Boston  on 
which  in  certain  years  over  13,000  cars  of  potatoes  have 
been  shipped  (810),  were  unquestionably  the  most  impor¬ 
tant  guide  to  the  reasonableness  of  the  assailed  rates  to 
Searsport. 

As  stated  by  the  Commisssion  in  South  River  Lumber 
Co.  v.  N.  £  W.  Ry.  Co.,  173  I.  C.  C.  147,  152, 

“It  is  well  established  that  one  of  the  usual  and  best 
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tests  of  the  reasonableness  of  rates  is  comparison  of 
139  rates  on  the  same  commodity  in  the  same  general 
territory.” 

To  the  same  effect  are  statements  in  the  reports  in  F ar¬ 
bor  Sheet  Metal  £  Roofing  Co.  v.  N.  Y.,  N.  H.  &  H.  Co.,  173 
I.  C.  C.  157,  159,  and  in  Barrett  Company  v.  A.  T.  £  S.  F. 
Ry.  Co.,  172  I.  C.  C.  319,  320,  where  the  Commission  said 
in  substance  that  reasonableness  of  rates  should  be  mea¬ 
sured  by  the  established  standards  from  and  to  origins  and 
destinations  within  the  territory  of  their  application.  Like¬ 
wise  in  Donati  v.  B.  £  O.  R.  R.  Co.,  185  I.  C.  C.  623,  625,  the 
Commission  said: 

“We  have  frequently  pointed  out,  that  although  com¬ 
parisons  with  rates  established  by  carriers  are  always  of 
probative  value,  the  best  comparisons  are  with  rates  pre¬ 
scribed  by  us.” 

The  rates  to  Boston  were,  and  are,  commodity  rates,  and 
were  found  just  and  reasonable  in  and  of  themselves  and 
not  in  their  relationship  to  class  rates.  The  decision  in 
the  Aroostook  County  Cliaynber  of  Comynerce  case ,  supra , 
makes  no  mention  of  class  rates  or  relationships  thereto. 
Consequently,  these  rates  to  Boston,  which  were  approved 
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by  the  Commission,  were  analyzed  on  various  tjases — the 
rates  to  Searsport  were  alleged  to  be  unreasonable  and  un¬ 
duly  prejudicial  by  comparison  with  the  rates  j;o  Boston 
— and  their  relationships  to  various  class  rate  scales  were 
shown  on  the  exhibits  of  the  defendant  and  interveners. 
The  analysis  shows  the  following  (Exhibit  30) : 


140  AVERAGE  PERCENTAGES  OF  RATES  ON 
POTATOES  FROM  TEN  REPRESENTATIVE 
SHIPPING  POINTS  IN  AROOSTOOK!  COUN¬ 
TY  OF  VARIOUS  CLASS  RATES 

To\  Boston 

Applicable  First  Class* .  27% 

Appendix  E  Docket  15879 

First  Class .  39 

Appendix  G  Docket  15879  j 

First  Class,  New  England  Zone  A .  j  37 

Appendix  H  Docket  15879  j 

First  Class,  New  England  Zone  B .  j  34 

As  the  potato  rates  to  Boston  had  been  approved  by  the 
Commission,  this  necessarily  was  a  significant^  yardstick 
for  measuring  the  rates  to  Searsport,  and  a  logical  step 
was  to  measure  the  Searsport  rates  by  that  same\yardstick ; 
this  was  done  with  the  following  result  (Exhibit)  80) : 


To  Searsport 

Applicable  First  Class* . 

Appendix  E  Docket  15879 

First  Class  . 

Appendix  G  Docket  15879 
First  Class,  New  England 

Zone  A  . 

Appendix  H  Docket  15879 
First  Class,  New  England 

Zone  B  . 

It  must  be  borne  in  mind,  howeve 
from  Aroostook  County  points  to  Searsport 


To  Boston 


24% 

27% 

39 

39 

37 

37 

34 

34 

that  transportation 

•Rates  approved  for  Bangor  &  Aroostook  in  Eastern  Class  Rate  Investiga¬ 
tion,  171  I.  C.  C.  481,  501. 


is  wholly 
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through  the  relatively  high-rated  territory  of  that  extreme 
northern  section  of  New  England,  whereas  in  the  transpor¬ 
tation  to  Boston  39.4  per  cent  of  the  haul  is  through  that 
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higher-rated  territory,  33.8  per  cent  is  through  the 

141  lower-rated  Zone  B  territory,  while  the  remaining 
26.8  per  cent  is  through  the  still  lower-rated  Zone  A 

territory  (Exhibit  80). 

It  is  to  be  noted  that  whatever  yardstick  is  used  the  re¬ 
sult  is  that  the  assailed  rates  to  Searsport  are  on  identically 
the  same  basis  as,  or  on  a  lower  basis  than,  the  rates  ap¬ 
proved  by  the  Commission  from  this  same  origin  territory 
to  Boston.  It  is  interesting  to  note  that  in  their  testimony, 
in  briefs  and  in  argument  complainants  have  consistently 
avoided  making  any  reference  whatever  to  the  decision  of 
the  Commission  in  the  Aroostook  County  Chamber  of  Com¬ 
merce  case,  supra.  This  sort  of  analysis,  however,  has  been 
used  by  the  Commission  itself  in  Stone ,  Marble  and  Slate , 
183  I.  C.  C.  611,  where  it  is  said : 

“Since  it  is  also  desirable  to  ascertain  how  the  rates 
from  thesk  various  producing  points  compare  with  one  an¬ 
other  we  have  also  stated  them,  where  distances  were  fur¬ 
nished,  in  terms  of  relationship  to  a  common  scale.  For 
that  purpose  we  have  used  the  K-2  scale,  extended  when 
necessary  for  the  longer  distances.”  (624) 

“In  making  these  percentage  comparisons  the  K-2  first 
class  scale  has  been  used  as  the  uniform  standard  in  which 
to  express  the  comparisons  because  it  is  a  rigid  distance 
scale.”  (626) 

The  defendant  and  interveners  have  contended  at  no 
time  that  the  rates  on  potatoes  from  Maine  should  bear  a 
percentage  relationship  to  class  rates,  but  they  have  con¬ 
sistently  argued  that  the  foregoing  analysis  demonstrates 
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that  the  rates  to  Searsport  are  not  unjust,  unreason- 

142  able  or  discriminatory.  This  is  also  the  conclusion 
reached  by  Division  3  and  there  is  no  suggestion  in 

its  report — the  assertions  on  pages  14  and  15  of  the  petition 
to  the  contrary  notwithstanding — of  relating  potato  rates 
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from  Aroostook  County  to  Searsport  or  to  any  cither  des¬ 
tinations,  to  any  scale  of  class  rates. 

The  defendant  and  interveners  have  not  contended  that 
because  the  Commission  has  fixed  rates  on  potatoes  on  a 
percentage  relationship  to  class  rates  in  certain  territories 
that  the  Commission  should  do  so  with  the  potato  rates  to 
Searsport.  In  several  cases  the  Commission  has  fixed 
potato  rates  on  a  percentage  of  class  rates,  ajid  conse¬ 
quently  the  only  method  of  determining  the  actual  rates  is 
by  mathematical  computation.  This  was  done  in|  this  case 
by  the  carriers  and  the  resulting  rates  in  cents  per  100 
pounds  were  compared  with  the  assailed  rates  to  Sears¬ 
port.  Such  rates,  together  with  rates  fixed  or  approved  by 
the  Commission  in  various  decisions,  demonstrate  that  if 
relative  traffic  conditions  and  operating  costs  are  taken 
into  account,  the  potato  rates  to  Searsport  are  relatively 
lower  than  rates  for  the  same  distances  in  other  sections 
of  the  country.  These  decisions  are  noted  on  pages  131-133 
of  the  initial  brief  for  the  carriers. 

It  is  essential  to  bear  in  mind  that  the  Bangor  &  Aroos¬ 
took  operates  under  difficult  and  burdensome  conditions. 
Its  traffic  density  is  thin,  by  far  the  largest  pro  portion  of 
its  traffic  is  handled  when  winter  and  weather  bonditions 
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are  most  severe  and  its  operating  costs  pefr  unit  un- 
143  usually  high.  The  facts  as  to  these  conditions  fully 
appear  of  record,  and  are  discussed  in  f;he  initial 
brief  for  the  defendant  and  interveners.  The  Commission 
has  recognized  these  conditions  and  fixed  or  approved  rates 
in  recognition  of  them,  in  several  cases  of  which  the  fol¬ 
lowing  may  be  noted: 

New  England  Lumber  Rates ,  43  I.  C.  C.  641. 

Proposed  Increases  in  New  England,  49  I.  C.  0.  421. 

American  Fruit  £  Vegetable  Shippers'  Asso.  v.  Bangor  £ 
Aroostook  Railroad  v.  Company,  78  I.  C.  C.  381.  J 

Southern  Class  Rate  Investigation,  100  I.  C.  <P.  513. 

Woodstock  Lumber  Company  v.  Bangor  and  Aroostook 
Railroad  Company,  129  I.  C.  C.  255. 

Aroostook  County  Chamber  of  Commerce  v.  Aberdeen  £ 
Rockfish  R.  R.,  147  I.  C.  C.  627. 
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Eastern  Class  Rate  Investigation,  164  I.  C.  C.  314,  177 
I.  C.  C.  481,  501. 

Rate  Structure  Investigation,  Part  6,  Iron  &  Steel  Ar¬ 
ticles,  168  I.  C.  C.  107. 

II.  THE  COMMISSION’S  DECISION  IN  I.  &  S. 
DOCKET  3659,  POTATO  RATES  IN  WESTERN 
TRUNK  LINE  TERRITORY . 

In  complainants’  petition  much  stress  is  laid  on  the  re¬ 
cent  decision  in  I.  &  S.  Docket  3659 — Potato  Rates  in  West¬ 
ern  Trunk  Line  Territory,  but  when  the  statements  of  coun- 
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sel  are  analyzed  it  will  be  found  that  thev  are  incom- 
144  plete,  and  that  they  fail  to  present  a  true  analysis  of 
that  decision,  omit  many  important  factors,  and  pass 
lightly  over  the  dissimilar  conditions  and  circumstances. 

The  Western  Case  was  a  general  investigation  into  the 
general  potato  rate  structure  from  the  highly  competitive 
potato  producing  sections  in  the  various  western  states ;  it 
did  not  involve,  as  does  this  proceeding,  a  consideration  of 
the  rates  from  one  compact  area  to  a  single  destination. 
The  widespread  adjustment  of  thousands  of  rates,  under 
review  in  the  Western  Case ,  furnishes  no  standard  for  de¬ 
termining  the  measure  of  the  rates  here  under  considera¬ 
tion.  In  the  instant  cases  complainants  seek  to  isolate  the 
rates  to  Searsport  and  force  their  reduction  to  an  extent 
which  would  make  them  entirely  out  of  line  with  the  rates 
from  the  same  origin  points  to  other  destinations  in  Nevr 
England,  to  which  the  rates  have  been  approved  by  the 
Commission.  The  reasonableness  of  the  assailed  rates 
must  be  considered  in  their  relationship  to  the  rates  from 
the  same  origins  to  destinations  in  the  same  general  terri¬ 
tory — New  England — and  this  is  particularly  true  when  the 
rates  to  such  other  destinations  have  been  approved  by  the 
Commissions.  These  rates  to  Searsport  cannot  be  mea- 
cured  by  the  results  of  a  general  investigation  in  western 
territory,  but  rather  by  the  rates  in  the  territory  in  w’hich 
they  apply. 

Although  the  rates  in  the  remote  western  territory  have 
little  bearing  on  the  reasonableness  of  the  rates  to  a  single 
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destination  in  Maine,  it  is  to  be  noted  that  |;he  rates 

145  fixed  bv  the  Commission  in  the  Western  Case  are 
relatively  higher  than  the  rates  here  assailed,  when 

the  entire  decision  is  fairly  analyzed  and  proper  considera¬ 
tion  is  given  to  all  the  surrounding  facts  and  circumstances, 
including  differences  in  operating  costs  in  the  respective 
territories. 

The  petition  apparently  seeks  to  create  the  impression 
that  in  the  report  in  the  Western  Case  the  Commission  es¬ 
tablished  a  single  unvarying  mileage  scale  for  potatoes  in 
western  territory  (Petition  pp.  10,  11,  19).  Th^  fact  is 
quite  to  the  contrary  for  there  the  Commission  established 
three  distinct  scales :  (a)  a  scale  for  application  from  points 
in  western  trunk  line  territory  to  Illinois  territory;  (b)  a 
higher  scale  by  2  and  3  cents  per  100  pounds  for  application 
within  western  trunk  line  territory;  (c)  arbitraries  to  be 
added  for  hauls  in  differential  Zone  III  territory,  thus  in- 
creasing  the  first  two  scales.  It  may  be  computated  that 
many  of  the  rates  prescribed  for  western  trunk  line  terri¬ 
tory  are  fully  271/2  per  cent  of  first  class.  In  the  table  on 
page  19  of  the  petition  purporting  to  set  forth  the  ^cale  pre¬ 
scribed  in  the  Western  Case ,  there  are  shown  only  the  rates 
for  transportation  to  Illinois  territory — an  area  of  heavy 
traffic  density  where  competition  is  intense  and  low  rates 
prevail.  The  table  ignores  entirely  the  two  higher  scales 
which  establish  rates  in  western  territory  from  2  io  3  cents 
higher  and  in  ‘  ‘  differential  ’  ’  territory  from  4  to  6  cents 
higher,  than  the  rates  tabulated  in  the  petition.  According¬ 
ly  this  table  is  seriously  misleading  in  showing  on^y  a  scale 
applicable  in  the  lowest-rated  territory,  whereas  fn  the  in- 
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146  stant  cases  the  territory  is  one  of  thin  traffic  density, 
high  operating  costs,  and  exceptionally  severe 

weather  conditions,  as  frequently  pointed  out  by  the  Com¬ 
mission.  In  these  cases  the  only  rates  under  considera¬ 
tion  apply  wholly  within  the  territory  of  the  Bangor  & 
Aroostook  Railroad. 

The  railroads  affected  by  the  decision  in  die  Western 
Case  are  those  shown  on  Sheet  5  of  defendant’s  Exhibits 
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97,  98  and  99,  and  wlien  the  traffic  density  and  the  operat¬ 
ing  costs  of  that  group  of  railroads  are  compared  with  the 
traffic  density  and  operating  costs  of  the  Bangor  &  Aroos¬ 
took,  it  is  ht  once  apparent  that  the  western  rates  are  with¬ 
out  probative  value  as  standards  for  measuring  the  rates 
to  Searsport  which  apply  to  transportation  wholly  over 
lines  of  the  Bangor  &  Aroostook.  It  appears  from  Exhibits 
97,  98  and  99  that  in  1929  the  traffic  density  of  the  Bangor 
&  Aroostook  was  but  46.20  per  cent  of  the  density  of  the 
roads  in  the  Northwestern  region,  and  but  36.90  per  cent  of 
that  of  the  roads  in  the  Central  Western  region ;  in  1930  it 
was  56.69  per  cent  of  the  carriers  in  the  Northwestern  reg¬ 
ion,  and  44.67  per  cent  of  the  Central  Western  region;  in 
1931  it  was  61.64  per  cent  of  the  carriers  in  the  Northwest¬ 
ern  region,  and  46.16  per  cent  of  the  Central  Western  re¬ 
gion.  Of  even  more  significance  is  the  fact  that  in  1929 
operating  costs  per  1,000  revenue  ton  miles  on  the  Bangor 
&  Aroostook  were  78.91  per  cent  greater  than  the  costs  of 
the  roads  in  the  Northwestern  region,  and  77.30  per  cent 
greater  than  the  costs  of  the  Central  Western  roads;  in 
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147  1930  the  costs  of  the  Bangor  &  Aroostook  were  66.08 

per  cent  greater  than  in  the  Northwestern  region, 
and  69.51  per  cent  greater  than  in  the  Central  Western 
region;  in  1931  the  ratio  of  operating  costs  on  the  Bangor 
&  Aroostook  to  those  of  the  carriers  in  the  Northwest  was 
175.75  and  the  ratio  to  the  costs  in  the  Central  Western 
region  191.23.  These  figures  effectively  dispose  of  any  sug¬ 
gestion  of  comparing  the  western  rates  with  rates  for  trans¬ 
portation  solely  over  the  Bangor  &  Aroostook. 

Moreover,  the  rates  prescribed  for  1 1  differential’ ’  terri¬ 
tory  in  the  Western  Case  vary  but  slightly  from  the  Bangor 
&  Aroostook  rates  to  Searsport,  in  spite  of  the  far  greater 
operating  costs  on  the  latter  road.  It  must  also  be  borne 
in  mind  that  the  Bangor  &  Aroostook  has  no  territory  of 
heavy  density  and  that  its  whole  traffic  is  subject  to  high 
operating  costs.  In  the  light  of  these  conditions  the  follow¬ 
ing  table  is  illuminating : 
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Kate  to 

Mileage  Searsport 

124  Sherman  to  Searsport  ....  25  cents 

161  Houlton  to  Searsport .  25 

192  Mars  Hill  to  Searsport .  30 

207  Presque  Isle  to  Searsport..  30 

221  Caribou  to  Searsport .  30 

237  Limestone  to  Searsport  ....  30 

246  Van  Buren  to  Searsport  . . .  31% 

259  Madawaska  to  Searsport  . .  33 


Western  Rate 
in  Differential 
Territory 

OO  /i /-\  4- 


23  cents 

25 

26 
28 

29 

30 
30 
30 


No  rates  on  potatoes  from  Aroostook  County  are  on  a 
mileage  basis ;  the  points  of  origin  are  grouped,  tlhe  groups 
having  remained  unchanged  for  a  long  period.  When  op- 
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148  erating  costs  per  unit  of  traffic  are  considered,  and 
compared  with  costs  in  Western  Trunk  Line  terri¬ 


tory,  the  slightly  higher  rates  to  Searsport  for  [some  dis¬ 


tances  shown  in  the  foregoing  table  are  more  tha^i  justified. 
When  proper  account  is  taken  of  all  conditions,  complain¬ 
ants’  arguments  based  on  the  Western  Case  disclose  no 
error  in  the  conclusion  of  Division  3  in  these  proceedings. 

III.  CLASS  RATES  TO,  FROM  AND  WITHIN  BAN¬ 
GOR  &  AROOSTOOK  TERRITORY. 


Complainants’  petition  comments  at  length  ofi  the  class 
rates  of  the  Bangor  &  Aroostook,  and  although !  conceding 
on  page  19  that  the  class  rates  are  not  in  issue  in  these  pro¬ 
ceedings,  the  basis  of  the  entire  petition  rests  largely  on  an 
attack  on  the  class  rates.  Because  of  the  unwarranted  as¬ 
sertions  as  to  the  establishment  of  the  class  rates,  this  phase 
should  be  first  considered.  It  is  suggested  that  iii  the  East¬ 
ern  Class  Rate  Investigation ,  164 1.  C.  C.  314  and  171 1.  C.  C. 
481,  the  Commission  tentatively  approved  the  ^rbitraries 
in  Appendix  F  as  the  arbitrages  to  be  applied  oji  the  Ban¬ 
gor  &  Aroostook.  This  is  far  from  the  fact  for  the  follow¬ 
ing  reasons:  (a)  in  Finding  3  on  page  393  of  th^  report  in 
that  case,  the  Bangor  &  Aroostook  is  expressly  excluded  as 
a  “ standard  line” ;  (b)  Findings  5  and  6  on  pages  404  and 
405  of  the  report,  make  Appendix  G,  Appendix  H  and  Ap- 
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pendix  F  rates  and  arbitraries  (for  application  in  New 
England)  effective  only  over  “standard  lines’' ;  (c)  special 
comments  with  respect  to  the  Bangor  &  Aroostook  on  pages 
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149  422-423  and  Finding  13  state  in  substance  that  the 
Bangor  &  Aroostook  may  have  additional  * 4  distance 

arbitraries  similar  to  those  set  forth  in  Appendix  F,  but 
not  necessarily  on  the  same  level”;  (d)  the  Bangor  &  Aroos¬ 
took  was  directed  to  submit  to  the  Maine  Public  Utilities 
Commission  the  arbitraries  to  which  it  believed  itself  en¬ 
titled;  (e)  in  its  supplemental  report  (171 1.  C.  C.  481,  501) 
the  Commission  referred  to  this  direction,  referred  to  the 
proposed  arbitraries  and  to  their  approval  by  the  Maine 
Commission,  and  in  conclusion  stated  that  the  arbitraries 
“may  be  considered  to  be  in  harmony  with  our  findings.” 

It  will  be  observed  that  this  picture  is  wholly  different 
from  that  \vhich  complainants  attempt  to  set  out,  and  as  to 
the  class  rates  themselves  it  is  necessary  only  to  consider 
Exhibits  97,  98  and  99,  which  show  the  Bangor  &  Aroos¬ 
took’s  traffic  density  and  operating  costs  per  1,000  reve¬ 
nue  ton  miles  by  comparison  with  those  of  the  roads  in 
trunk  line,  central,  interterritorial,  southern,  northwestern, 
central  western  and  southwestern  territories.  Those  ex¬ 
hibits  on  their  face  more  than  justify  the  Bangor  &  Aroos¬ 
took  class  rates,  but  even  if  consideration  is  given  to  the 
unwarranted  suggestion  that  the  additional  arbitrary  on 
the  Bangor  &  Aroostook  should  be  another  Appendix  F 
arbitrary  for  the  distance  hauled  on  its  line,  i.  e.,  that  the 
northern  New  England  class  rates  plus  an  Appendix  F  arbi¬ 
trary  should  be  applicable  to,  from  and  within  Bangor  & 
Aroostook  territory — the  following  figures  would  result, 
and  the  comparisons  are  but  an  added  argument  demon- 
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150  strating  that  the  potato  rates  to  Searsport  are  rea¬ 
sonable  and  nondiscriminatory. 
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A 

B 

First  Class 

Potato 

Per  Cent 

From 

To 

Rate 

Rate 

Bof  A 

Sherman 

Searsport 

78c 

25c 

32.05 

Sherman 

Boston 

110 

34M> 

31.36 

Houlton 

Searsport 

86 

25 

29.07 

Houlton 

Boston 

113 

34i/2 

30.53 

Presque  Isle 

Searsport 

94 

30 

31.91 

Presque  Isle 

Boston 

122 

391/0  1 

32.38 

Caribou 

Searsport 

98 

30 

30.61 

Caribou 

Boston 

122 

39i/o 

32.38 

Limestone 

Searsport 

99 

30 

30.33 

Limestone 

Boston 

125 

39i/o 

31.60 

Van  Buren 

Searsport 

103 

31V> 

30.58 

Van  Buren 

Boston 

127 

41  ! 

32.28 

Frenchville 

Searsport 

103 

33 

32.04 

Frenchville 

Boston 

127 

43 

33.86 

Note  :  First  class  rates  shown  to  Searsport  are  'Appendix 
H  rates  plus  Appendix  F  arbitraries. 

First  class  rates  shown  to  Boston  are  Appendix  G  rates 
and  Appendix  F  arbitraries,  plus  an  additional  Appendix 
F  arbitrary  for  the  haul  in  Bangor  &  Aroostook,  territory. 

This  table  demonstrates  graphically  the  propriety  of  the 
conclusion  of  Division  3,  for  it  will  be  seen  that)  except  in 
one  minor  instance,  the  potato  rates  to  Searsport  from  these 
representative  shipping  points  are  a  lower  percentage  of 
first  class  rates  constructed  on  this  unduly  low  basis,  than 
are  the  rates  to  Boston  approved  by  the  Commission. 

It  has  been  the  practice  of  the  Commission  to|  prescribe 
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151  different  rate  levels  and  different  relationships  of 
commodity  rates  to  class  rates  in  different  sections 
of  the  country,  and  if  the  rates  prescribed  the  Western 
Case  average  a  lower  percentage  of  first  class  thafi  the  rates 
prescribed  previous  decisions,  that  fact  of  itseljf  is  of  no 
significance.  The  Commission  has  often  said  that  there  is 
no  reason  why  the  same  commodity  should  bear  the  same 
relationship  to  the  first  class  rates  in  all  territories,  as  in 
the  following  cases : 
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Tourtellot  v.  N.  Y.,  N.  H.  &  H.  R.  R .  Co.,  186  I.  C.  C.  371. 

Red  Mica  Corp.  v.  B 1  <£  0.  R.  R.f  181  I.  C.  C.  195. 

Railroad  Commission  of  Florida  v.  Aberdeen  and  Rock- 
fish  R.  R .,  177  I.  C.  C.  735. 

Tri-State  Traffic  Co.  v.  P.  R.  R.  Co.,  172  I.  C.  C.  596. 

The  rates  on  potatoes  to  Searsport  average  30.94  per  cent 
of  the  theoretical  first  class  rates  suggested  by  complain¬ 
ants,  whereas  the  rates  to  Boston  average  32.06  per  cent. 
When  consideration  is  given  to  the  decisions  of  the  Com¬ 
mission  in  the  only  recent  cases  involving  rates  on  potatoes 
in  Official  Territory,  the  table  shown  above  demonstrates 
that  the  rates  to  Searsport  are  not  unreasonable,  and  that 
no  other  conclusion  could  properly  be  reached  than  that 
reached  by  Division  3.  These  cases  are  the  following: 

Phillips  &  Co.  v.  N.  S.  R.  R.  Co.,  172  I.  C.  C.  508.  (Rate 
of  34c  for  290  miles  found  not  unjust  or  unreasonable — 
Searsport  rate  is  30c  for  221  miles  and  33c  for  264  miles.) 
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152  Taylor  Produce  Co.  v.  A.  C.  L.  R.  R.,  179  I.  C.  C. 

269i  (Potato  rates  prescribed  at  32V>%  of  first 

class.) 

Tourtellot  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  186  I.  C.  C.  371. 
(Potato  rates  35%  of  first  class  found  not  unjust  or  un¬ 
reasonable.) 

Sound  analysis  again  justifies  the  conclusion  that  the  as¬ 
sailed  rates  are  just,  reasonable  and  non-discriminatory, 
and  show’s  that  there  is  nothing  to  warrant  further  argu¬ 
ment  or  reconsideration  of  these  cases. 

IV.  COMPLAINANTS’  RATE  COMPARISONS. 

On  pages  28  to  31  of  their  petition  complainants  repeat 
the  argument  made  in  their  initial  brief  and  in  their  reply 
to  the  carriers’  exceptions,  relating  to  certain  rates  on  seed 
potatoes  and  certain  other  special  commodity  rates  of  the 
Bangor  &  Aroostook.  As  stated  in  the  testimony  and  in  the 
decision  of  Division  3,  extremely  low  rates  on  seed  potatoes 
were  established  by  the  Bangor  &  Aroostook  solely  to  assist 
growers  in  improving  the  quality  of  their  stock,  and  these 
rates  can  be  of  no  evidential  value  in  respect  of  the  rates 
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on  potatoes  to  Searsport.  The  low  fertilizer  nfites  move 
virtually  no  business  and,  as  the  record  shows,  Were  estab¬ 
lished  to  apply  on  occasional  cars  which  might  have  arrived 
at  their  billed  destination  and  were  eventually  ifebilled  to 
another  point.  The  local  intrastate  rates  on  hay,  straw  and 
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153  lime,  which  might  be  termed  “inter-farifn”  rates, 
were  established  to  assist  farmers.  On  th^ir  face  all 

of  these  rates  are  extremely  low,  and  the  traffic  is  jin  no  way 
comparable  to  the  potato  traffic  to  Searsport.  Oi^  the  other 
hand,  the  weight  of  the  comparisons  of  the  Searsp|ort  potato 
rates  with  the  potato  rates  to  Boston  is  so  strong  that  inci¬ 
dental  rates  for  sporadic  movements  of  other  commodities 
are  of  no  value.  To  suggest  that  the  rates  on  newsprint  are 
comparable  with  the  rates  on  potatoes  is  a  far  crv,  for  the 
competitive  conditions  affecting  newsprint  ar<p  so  well 
known  to  the  Commission  that  discussion  of  the  evidence 
in  this  case  relating  to  them  is  unnecessary.  Comparing 
newsprint  rates  and  potato  rates  violates  an  elementary 
principle  of  logic  in  that  it  is  a  comparison  of  unlike  things. 

In  their  petition  complainants  again  discuss  tl|ie  propor¬ 
tional  rates  to  Northern  Maine  Junction,  Brunswick  and 
Brownville  Junction  by  comparison  with  the  ratei  to  Sears¬ 
port — a  subject  which  has  been  argued  and  reargued  to  an 
extent  which  makes  repetition  unnecessary.  The  arguments 
of  the  complainants  are  fully  answered  in  the  initial  brief 
of  the  carriers  at  pages  39,  40,  111  to  114,  and  pven  more 
emphatically  answered  in  their  argument  on  exceptions  at 
pages  9  to  11,  26  to  31,  33  and  34.  It  should  noj  be  neces¬ 
sary  to  repeat  that  there  is  no  terminal  service  of  free  time 
at  Northern  Maine  Junction,  Brunswick  or  Brownville 
Junction,  whereas  at  Searsport  there  is  an  extensive  and 
expensive  terminal  service,  including  the  spotting  of  every 
car  at  a  particular  hatch  of  some  vessel,  and  an  allowance 
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154  of  two  days’  free  time  for  unloading.  Farther  oral 
reiteration  of  the  oft -repeated  arguments  <|>f  the  com¬ 
plainants  on  this  point  could  lead  to  no  reversal!  of  the  de¬ 
cision  in  these  cases. 
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V.  ECONOMIC  CONDITIONS. 

Condition  of  the  Potato  Industry.  Complainants ’  peti¬ 
tion  appears  to  urge  that  the  agricultural  depression  of  last 
year  should  have  an  important  bearing  on  these  rates  to 
Searsport.  1  First  as  to  the  potato  production  in  Maine.  On 
pages  2  and  11  of  the  petition  it  is  stated  that  40  per  cent 
of  the  crop  of  the  nation’s  potato  crop  is  produced  in  Maine, 
but  page  4  of  complainants  ’  own  Exhibit  13,  which  is  based 
on  records  of  the  United  States  Department  of  Agriculture, 
demonstrates  the  glaring  inaccuracy  of  this  statement.  It 
appears  that  from  1922  through  1928  the  potato  crop  in 
Maine  was  from  6  to  11%  per  cent  of  the  national  crop,  the 
average  for  the  seven-year  period  being  about  9  per  cent. 
The  production  in  Maine  was  then  increased  and  for  the 
next  three  years  its  crop  ranged  from  13%  per  cent  to 
slightly  over  15  per  cent  of  the  total  crop  of  the  country. 
Prior  to  1931  there  had  been  a  steady  and  substantial  in¬ 
crease  in  Maine’s  potato  production  and  this  increasing 
crop  was  distributed  widely  via  the  all-rail  and  regulated 
water  lines.  (Exhibit  59.) 

On  page  8  of  their  petition  complainants  state  that  the 
Maine  growers  were  losing  from  48  to  68  cents  per  hundred 
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1 55  pounds  on  their  potatoes,  these  figures  being  based  on 
a  cost  of  $1.48  delivered  in  Philadelphia.  As  the  rail 
rate  is  30  cents  and  the  water  rate  12  or  14  cents  (accord¬ 
ing  to  ship  delivery  service)  the  farmer’s  cost  of  produc¬ 
tion  is  thiis  stated  as  from  $1.04  to  $1.06  per  100  pounds, 
but  this  is  an  erroneous  computation,  as  the  record  defi¬ 
nitely  shows  (140).  It  was  stated  by  the  witness  that  the 
cost  of  production  was  “  around  $1.25”  per  barrel  of  165 
pounds,  or  75  cents  a  hundred  pounds.  While  the  1931  and 
1932  crops  were  sold  at  a  loss  to  the  growers,  the  overpro¬ 
duction  shown  in  Exhibit  13  furnishes  the  reason.  The  pe¬ 
tition,  however,  mentions  only  the  lean  years ;  it  ignores  the 
many  prosperous  years,  and  also  the  fact  that  the  average 
price  received  by  the  farmers  over  an  eleven-year  period 
has  been  $2.09  per  barrel  (Exhibit  61). 

Again  the  petition  states  (pages  11-12)  that  53,000  cars 
of  potatoes  were  loaded  on  the  Bangor  &  Aroostook  per 
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year,  13,000  of  which  moved  through  Searsport^  and  were 
loaded  at  44,000  pounds  per  car.  This  statement  is  most 
inaccurate,  for  Exhibit  65  shows  that  the  actualj  movement 
of  potatoes  over  the  Bangor  &  Aroostook  for  4  period  of 
eleven  years  ranged  from  17,956  to  47,480  cars,  t|he  average 
number  of  cars  originated  over  a  period  of  elbven  years 
having  been  32,246.  Virtually  no  potatoes  moved  through 
Searsport  prior  to  October,  1931 — only  333  cars  having 
moved  in  fourteen  years — and  the  cars  that  moved  to  Sears¬ 
port  after  that  date  were  loaded  to  an  average  of  42,000 
pounds  (Exhibits  66,  72).  The  rates  considered  by  the 
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156  Commission  in  the  Aroostook  Chamber  oj r  Commerce 
case ,  supra ,  were  found  just  and  reasonable  for  a 
loading  of  40,000  pounds. 

At  pages  35  and  36  of  the  petition  complainants  make 
other  erroneous  statements.  It  is  stated  that  f ‘  When  the 
vessels  began  to  serve  Searsport  in  1924  the  movement  to 
markets  in  the  southern  portion  of  the  United  States  was 
negligible,  ’  ’  and  a  table  is  set  forth  purporting  to  show  the 
movement  of  potatoes  through  Searsport  to  southern  desti¬ 
nations  in  1924  and  1932.  The  statements  and  tjhe  table  are 
absolutely  in  error.  Exhibits  66  and  69  and  the  uncontra¬ 
dicted  testimony  show  definitely  that  no  vessel  [handled  po¬ 
tatoes  from  Searsports  in  1924,  that  not  a  vessel  had  sailed 
from  that  port  with  potatoes  for  seven  or  eight  years,  that 
70  cars  went  to  Cuba  in  the  spring  of  1925,  that  263  cars 
went  by  vessel  to  New  York  in  November,  1925,  and  that 
not  another  car  moved  by  vessel  from  Searsport  until  Oc¬ 
tober,  1931.  The  entire  movement  of  potatoes  lto  the  south 
and  southeast  prior  to  October,  1931  was  via\  the  all-rail 
routes  or  the  regulated  rail-water  routes  operating  from 
other  ports,  and  the  wide  distribution  in  the  southern  states 
and  cities  is  shown  by  Exhibits  59  and  60.  Thd  petition  at¬ 
tempts  to  convey  the  impression  that  on  account  of  the  in¬ 
auguration  of  service  through  Searsport  the  movement  of 
potatoes  to  the  south  increased  five  fold  from  }924  to  1932. 
The  actual  facts  are  that  there  was  the  following  all-rail  or 
regulated  rail-water  movement  to  the  south  pifior  to  Octo¬ 
ber,  1931  (Exhibits  59,  60),  and  that  prior  to  thkt  date  not  a 
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157  single  car  had  moved  to  the  south  through  Searsport 
for  over  fifteen  years. 


Aug.  ’24  to 

Aug.  ’29  to 

Aug.  ’30  to 

July  ’25 

July  ’30 

Julv  ’31 

Baltimore  .  ... 

...  310 

1,124 

1,522 

Norfolk . 

...  262 

315 

358 

South  Carolina 

..  212 

411 

363 

Georgia . 

...  188 

925 

705 

Jacksonville  .  . 

...  274 

337 

289 

Tampa . 

...  63 

503 

523 

Louisiana . 

9 

19 

13 

Texas  . 

...  74 

86 

16 

The  distortion 

of  these  undisputed  facts 

in  the  manner 

attempted  in  complainants’  petition  is  simply  inexcusable. 

These  southern  markets  were  not  opened  to  the  Maine 
growers  by  the  unregulated  vessels,  which  complainants’ 
counsel  represents,  but  were  developed  through  the  aid  of 
the  excellent  service  of  the  regulated  rail  and  water  lines 
which  appear  as  defendant  and  interveners  herein.  After 
these  regulated  carriers  had  done  their  part  in  the  devel¬ 
opment  of  the  southern  market  the  unregulated  vessels  ap¬ 
peared  on  the  scene  and  have  tried  to  secure  the  traffic  to 
themselves.  These  unregulated  vessels  are  not  needed  for 
the  development  of  the  southern  business,  as  low  rail-water 
rates  through  Boston  are  in  effect  via  the  regulated  car¬ 
riers — rates  substantially  lower  than  those  previously 
found  just  and  reasonable  by  the  Commission  in  two  deci¬ 
sions. 

Am.  Fruit  &  Vegetable  Shippers  Assn.  v.  B.  Ar.  R.  R., 
supra . 

Aroos.  County  Ch.  of  Com.  v.  Aberdeen  &  Roclcfish  R.  R.} 
supra. 
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158  Complainants  devote  much  time  to  the  possible  ef¬ 
fect  on  the  distribution  of  the  Maine  potato  crop  if 
the  Searsport  route  were  closed.  But  there  is  no  suggestion 
of  closing  that  route,  the  question  being  solely  the  reason¬ 
ableness  of  the  rates  from  Aroostook  County  points  to 
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Searsport.  Moreover,  it  definitely  appears  that  under  the  as¬ 
sailed  rates  a  greater  percentage  of  the  crop  moved  through 
Searsport  during  the  1932-1933  shipping  season  thjan  moved 
during  the  previous  shipping  season  under  the  loVer  rates. 
(Exhibits  69,  70,  71.)  The  testimony  of  Mr.  Andrew  J. 
Beck,  a  large  shipper,  is  illuminating — the  questions  are  by 
complainants’  counsel  in  No.  25511. 

4  *  Q.  Even  with  the  advanced  rate  into  Searsport,  you  are 
still  able  to  do  business  on  a  better  basis  than  by  using  the 
all-rail  route? 

A.  Yes. 

Q.  Has  the  proposition  that  you  expect  to  get  i)eparation 
in  this  case  had  anything  to  do  with  the  movemerlt  through 
Searsport? 

A.  No.”  (242-243.) 

Page  4  of  Exhibit  13  and  Exhibit  58  show  the  j  outstand¬ 
ing  cause  of  the  low  prices  received  by  the  Maine  potato 
farmer  from  October,  1931  to  May,  1933.  It  is  apparent 
that  the  tremendous  increase  in  the  production  of  potatoes 
in  Maine,  unfortunately  continued  into  the  days  !of  the  de¬ 
pression,  resulted  in  more  potatoes  than  the  market  could 
absorb.  Since  1929  production  had  been  so  much  greater 
than  in  previous  years  that  the  Maine  farmer  Was  faced 
with  a  problem.  In  1929  and  1930  the  potato  crops  in  other 
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159  producing  areas  were  smaller  than  usual  and  the 
total  production  in  the  United  States  vras  markedly 
subnormal  (Exhibit  13,  p.  4),  so  the  Maine  farmers  were 
able  to  market  their  very  large  crop  at  good  pjrices  (Ex¬ 
hibit  61).  But  in  1931  Maine  had  a  bumper  crop,)  there  was 
a  large  crop  throughout  the  country  and  a  continuing  in¬ 
dustrial  depression  which  naturally  reduced  consumption. 
These  facts  resulted  in  marketing  difficulties  and  tow  prices. 
The  1932  situation  was  much  the  same  as  that  in  1931  al¬ 
though,  as  the  record  shows,  somewhat  higher  prices  pre¬ 
vailed. 

Complainants’  petition  states  that  the  “plight”  of  the 
Maine  potato  farmer  is  common  knowledge.  Als^>  it  is  com¬ 
mon  knowledge  that  the  situation  this  fall  has  wholly 
changed  and  that  the  “plight”  of  the  Maine  potato  farmer 
has  disappeared.  It  is  assumed  that  the  Comniission  will 
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take  judicial  notice  of  this  fact  as  it  did  of  recent  economic 
changes  in  its  report  in  Docket  26,000 .  A  recent  report  of 
the  United  States  Department  of  Agriculture  shows  that 
the  potato  crop  of  the  country  as  a  whole  is  far  short  of  the 
crops  of  1931  and  1932,  whereas  the  crop  in  Maine  is  about 
the  same  as  in  1932.  The  price  of  potatoes  is  far  higher 
than  a  year  ago  or  than  in  the  spring  of  1933,  recent  reports 
of  the  Department  of  Agriculture  showing  that  the  Maine 
potato-growers  are  now  receiving  for  potatoes,  from  $2.00 
to  $2.25  per  barrel  of  165  pounds  as  against  50  cents  to  85 
cents  in  the  last  two  seasons.  The  “ disaster’ ’  which  coun¬ 
sel  strives  to  picture,  did  not  arrive — just  as  it  did  not  ar- 
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160  rive  during  previous  economic  cycles — and  the  indi¬ 
cations  are  that  the  growers  are  now  on  the  road  to 
a  fair  degree  of  prosperity.  The  program  of  the  Federal 
Government,  referred  to  by  the  Commission  in  the  report 
in  Docket  26,000  (see  Sheet  41)  has  helped  to  bring  excel¬ 
lent  results  to  the  potato  farmers  in  Maine.  The  improv¬ 
ing  tendency  in  commodity  prices  since  the  close  of  the 
hearings  in  Docket  26,000,  referred  to  in  Sheets  45  and  50 
of  the  Commission’s  report,  has  continued.  At  Sheet  50  the 
Commission  says: 

“.  .  .  The  recent  upturn  in  commodity  prices,  coupled 
with  the  federal  government’s  recovery  program,  indicates 
that  further  general  improvement  in  price  level  and  the  con¬ 
dition  of  industry  may  be  expected.” 

This  actually  has  happened  in  the  potato  industry  in 
Maine  and  the  Maine  potato  farmer  is  now  reaping  sub¬ 
stantial  profits.  While  these  comments  necessarily  are 
based  in  part  on  facts  not  of  record,  it  is  assumed  that  the 
Commission  will  take  judicial  notice  of  that  which  has 
taken  place  since  this  record  was  closed,  where,  as  here  the 
facts  are  of  public  knowledge  and  substantiated  by  govern¬ 
mental  reports,  as  it  did  in  the  report  in  Docket  26,000. 

Complainants  ’  theory  that  freight  rates  should  go  up  and 
down  with  the  price  of  potatoes  has  received  no  recognition 
in  decisions  of  the  Commission.  When  the  price  ranges 
shown  on  Exhibit  61  are  noted,  application  of  this  theory 
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161  would  result  in  rates  moving  up  or  down  every  year 
or  so  if  they  were  to  keep  pace  with  fluctuations  in 

potato  prices,  and  the  rates  from  October,  1931  to  May, 
1933  must  now  be  increased  because  the  price  of  potatoes 
has  trebled.  Such  a  principle  of  rate-making  would  be  in¬ 
tolerable,  for  the  necessity  for  rate  stability  has  tjeen  stated 
by  the  Commission  in  Docket  26,000  as  follows : 

“But  shippers,  as  well  as  the  public  generally,  bre  vitally 
interested  in  stability  of  rates  and  in  the  maintenance  of 
adequate  and  efficient  railway  transportation  service.  The 
maintenance  of  such  service  is  one  of  the  elements  to  be 
considered  in  measuring  the  value  of  the  service  to  the  ship¬ 
per.’  ’  (Sheets  50-51.) 

The  foregoing  applies  with  particular  force  to  the  situa¬ 
tion  here  presented. 

Railroad  Earnings.  Reference  is  made  in  tl(ie  petition 
to  the  earnings  of  the  Bangor  &  Aroostook  and  to  the  im¬ 
provement  in  its  financial  structure.  The  record  and  ex¬ 
hibits  show  the  marked  reduction  in  the  revenues  of  that 
carrier,  and  the  necessary  reduction  in  its  dividend  pay¬ 
ments.  The  record  also  shows  how  the  improvement  in  its 
financial  structure  was  accomplished.  This  improvement 
was  fairly  due  to  the  stockholders  of  the  Company  who  sub¬ 
scribed  in  1927  and  1929  to  common  stock,  paying  in  cash  at 
120  per  cent  of  par  value  (412,  413).  These  fiicts  are,  of 
course,  entirely  ignored  by  complainants’  counsel.  The 
earnings  of  the  Bangor  &  Aroostook  have  been!  only  suffi¬ 
cient  to  meet  the  needs  of  maintenance,  the  iniprovement 

29 

162  of  its  property  necessary  to  meet  the  increased  de¬ 
mands  for  service  and  to  attract  new  capital.  Any 

reduction  from  the  level  of  its  earnings  of  the  past  three 
years  would  result  only  in  inability  to  render  efficient  public 
service.  The  Commission  is  fully  aware  of  the)  reductions 
in  the  revenues  of  the  railroads  in  recent  years  and  in  the 
light  of  its  decision  in  Docket  26^000  detailed  discussion  of 
this  phase  of  the  railroad  problem  is  unnecessary. 
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VI.  INCREASE  IN  THE  RATES  TO  SEARSPORT. 

The  rates  on  potatoes  from  Aroostook  County  to  Sears- 
port  had  been  4  4  paper  ”  rates  for  years,  originally  having 
been  made  on  an  unduly  low  level  in  an  effort  to  develop 
business  to  Cuba.  From  1916  to  October,  1931,  only  70  cars 
of  potatoes  moved  through  Searsport  to  Cuba ;  these  moved 
in  April  and  May,  1925  and  one  vessel  sailed  from  Sears¬ 
port  to  New  York  in  November,  1925  (Exhibit  66).  The 
rates  never  had  been  the  subject  of  any  later  consideration 
by  the  railroad,  nor  have  they  ever  been  considered  by  any 
regulatory  body.  Just  prior  to  October,  1931,  one  large 
shipper  conceived  the  idea  of  a  movement  through  Sears¬ 
port  by  using  unregulated  vessels  for  the  water  transpor¬ 
tation.  As  soon  as  this  movement  began  other  unregulated 
water  lines  became  interested,  with  the  result  that  some¬ 
thing  over  12,000  cars  moved  through  Searsport  during 
that  shipping  season.  Some  few  months  later  the  rail  car¬ 
riers  and  regulated  water  lines,  west  and  south  of  the  Ban- 
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163  gor  &  Aroostook,  became  concerned  over  their  loss 
of  the  potato  traffic.  It  was  suggested  that  the  rail 
rates  from  Aroostook  County  to  Searsport  were  unreason¬ 
ably  low  and  that  the  movement  via  unregulated  vessels 
was  having  an  adverse  effect  on  the  price  of  potatoes  at 
various  destinations  and  the  welfare  of  the  smaller  growers 
and  shippers.  The  Bangor  &  Aroostook  studied  its  rates 
to  Searsport  and  reached  the  conclusion  that  they  were  too 
low — a  conclusion  wffiich  was  later  confirmed  bv  the  refusal 
of  the  Commission  to  suspend  the  subsequent  increases  and 
by  the  recent  decision  in  these  cases.  Investigation  was  also 
made  in  the  producing-area  and  it  was  found  that  there  was 
serious  objection  on  the  part  of  many  shippers  to  the  use 
of  the  Searsport  route.  They  urged  that  the  cargo  move¬ 
ment  through  Searsport  resulted  in  the  potatoes  arriving 
in  undue  quantities  at  destination  markets,  and  often  in 
poor  condition,  all  of  which  resulted  in  a  demoralized  mar¬ 
ket  and  low  prices.  Some  shippers  complained  that  they 
could  not  arrange  to  use  the  Searsport  route  and  that  they 
were  at  a  disadvantage  compared  with  previously  existing 
transportation  conditions.  Accordingly,  the  rates  were 
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increased  to  the  present  level.  In  order  to  preserve  what¬ 
ever  advantage  the  shippers  might  have  procured  from  the 
Searsport  route,  the  rates  to  the  south  and  southeast,  via 
Boston  and  the  regulated  water  carriers,  were  substan¬ 
tially  reduced  to  and  through  the  South  Atlantic  and  Gulf 
ports. 

There  was  no  impropriety  in  the  regulated  rail  and  water 
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164  carriers,  which  previously  had  handled  this  traffic,  in 
suggesting  that  the  rates  to  Searsport  in  effect  prior 

to  August,  1932  were  on  an  unreasonably  low  le^el,  for  if 
the  Searsport  route  is  to  continue  as  a  factor  in  competition 
for  the  potato  traffic  from  Aroostook  County,  these  regu¬ 
lated  rail  and  water  carriers  should  not  be  compelled  to 
meet  the  competition  of  unreasonably  low  rate^,  but  are 
entitled  to  an  opportunity  to  compete  for  that  traffic  on  a 
relatively  equal  rate  basis.  These  carriers  believe  that  in 
competing  for  this  traffic  they  should  not  be  handicapped 
by  the  continuance  of  unreasonably  low  rates  to  Searsport 
in  addition  to  the  unregulated,  variable  and  uncertain  rates 
of  the  water  lines  which  operate,  from  Searsport  what  is 
essentially  a  “ tramp’ ’  service,  a  service  wholly  unregu¬ 
lated  as  to  rates,  sailing  dates  or  continuity. 

The  increase  in  these  rates  was  in  no  sense  contrary  to 
the  decision  of  the  Commission  in  the  Eastern  (ylass  Rate 
Investigation.  At  page  421  of  the  report  in  that  case  the 
Commission,  in  speaking  of  rates  on  agricultural  products, 
said  that  “there  should,  in  general,  be  no  increjase  in  the 
rates  upon  these  commodities. ?  ’  The  sole  finding  was  that 
where  agricultural  products  were  moving  on  cla^s  rates,  or 
on  percentages  of  class  rates,  they  should  cease  to  do  so  in 
instances  where  the  class  rates  were  increased  as  a  result 
of  the  decision  in  that  case.  In  such  cases  the  former  class 
rates,  or  percentages  thereof,  were  to  continue  as  commod¬ 
ity  rates  on  agricultural  products,  but  the  Inaking  of 
changes  to  eliminate  inconsistencies  was  authorised.  There 
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165  was  no  general  prohibition,  as  the  report  definitely 
shows,  against  any  future  increase  in  rates  on  agri¬ 
cultural  products.  There  was  merely  a  finding  that  the  de- 
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cision  should  not,  automatically,  increase  rates  on  agricul¬ 
tural  products. 

At  all  times  the  rates  on  potatoes  from  Maine,  including 
the  rates  to  Searsport,  have  been,  and  still  are,  commodity 
rates  bearing  no  percentage  relationship  to  class  rates.  The 
potato  rates  to  Searsport  were  in  no  way  involved  in  the 
Eastern  Class  Rate  Investigation  and  the  change  in  the 
Searsport  rates  was  made  in  a  manner  suggested  by  the 
Commission. 

When  the  increased  rates  were  filed  in  July,  1932,  vigor¬ 
ous  demands  for  suspension  were  made  on  the  Commission 
by  the  complainants  herein,  but  after  due  consideration  the 
Commission  permitted  the  increased  rates  to  become  ef¬ 
fective.  The  defendant’s  course  followed  the  Commission’s 
suggestion  in  the  Eastern  Class  Rate  Investigation ,  and 
there  is  no  reason  to  believe  that  the  Commission  did  not 
give  careful  consideration  to  the  proposed  increases — and 
the  reductions  to  southern  destinations — before  permitting 
them  to  become  effective. 

Complainants’  counsel  lays  great  stress  upon  the  neces¬ 
sity  of  the  Searsport  route;  but  presents  only  one  side  of 
the  picture.  Among  the  growers  and  shippers  there  are 
widely  different  views  on  this  subject.  Some  of  the  com¬ 
plainants  in  these  proceedings  seem  to  feel  that  the  Sears¬ 
port  gateway  has  created  an  outlet  to  a  market  for  a  sur¬ 
plus  crop,  while  other  shippers  and  receivers  insist  that  the 
movement  through  Searsport  has  been  a  distinct  disadvan- 
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166  tage.  It  is  the  view  of  this  latter  group  that  the 
small  shipper  is  unable  to  carry  on  his  business  as 
advantageously  as  in  previous  years  and  that  the  arrival 
of  cargo  lots  of  potatoes  at  destination  markets  depresses 
the  price  and  that  this  is  reflected  immediately  in  a  lower 
price  to  the  grower.  They  also  urge  that  the  potatoes  mov¬ 
ing  by  vessel  are  of  poorer  quality,  in  that  they  are  ineffec¬ 
tively  graded  and  often  damaged  in  transit,  and  that  the 
flooding  of  the  markets  at  destination  with  this  lower  qual¬ 
ity  injures  the  reputation  of  Maine  potatoes  and  depresses 
the  price  for  the  potatoes  which  are  better  graded  and  of 
higher  quality.  The  evidence  on  this  point  is  fully  dis¬ 
cussed  at  pages  16  to  30  of  the  initial  brief  for  the  defen- 
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dant  and  interveners.  Examination  of  this  will  disclose 
that  there  was  testimony  by  residents  of  Aroostook  County 
that  the  movement  of  potatoes  by  water  from  Searfeport  has 
been  detrimental  to  the  growers  and  shippers — particularly 
the  smaller  ones — and  that  this  sentiment  was  rejected  in 
a  petition  signed  by  730  farmers,  shippers  and  |  business 
men,  in  which  their  opposition  to  the  movement  by  water 
was  definitely  and  vigorously  expressed  (502,  654-658,  970- 
985).  Finally,  on  this  point  the  increase  in  the  rates  to 
Searsport  has  in  no  way  curtailed  the  movement,  aftid  analy¬ 
sis  of  the  present  rates,  and  comparison  of  them  with  the 
rates  from  the  same  origins  to  Boston,  show  cldarlv  that 
the  present  rates  are  just,  reasonable  and  non-discrimina- 
tory. 
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167  VII.  PETITIONERS'  REFERENCE  TO  ACTS 
OF  CONGRESS  AND  TO  THE  DECISION  OF 
THE  SUPREME  COURT. 

Reference  is  made  in  the  petition  to  Section  500  of  the 
Transportation  Act  of  1920,  to  Section  8  of  the  Merchant 
Marine  Act  of  1920,  as  well  as  to  Section  6,  Paragraph 
13  (c)  of  the  Interstate  Commerce  Act,  and  also  to  the  re¬ 
cent  decision  of  the  Supreme  Court  of  the  United  States 
in  what  is  generally  known  as  the  Galveston  Port  Case. 
( Texas  &  Pacific  Railway  Co.  v.  United  States,  decided  Mav 
29,  1933.) 

While  it  is  true  that  Section  500  of  the  Transportation 
Act  of  1920  declares  a  policy  of  developing  water  (transpor¬ 
tation,  that  section  also  contains  the  declaration  that  rail 
transportation  shall  he  fostered  and  preserved  in  full  vigor. 
When  wholly  unregulated  vessels  seek  to  take  aVav  from 
regulated  rail  and  water  carriers  by  unduly  low  ra  tes  traffic 
which  these  regulated  carriers  have  developed  by!  a  service 
built  up  over  a  long  period  of  years,  there  is  a  dijty  on  the 
part  of  the  Commission  to  see  that  this  traffic  is  hot  taken 
from  them  without  warrant.  The  only  issues  involved  here 
are  whether  the  rates  to  Searsport  are  reasonable,  and 
whether  they  are  discriminatory  by  comparison!  with  the 
rates  to  Boston  and  intermediate  junction  pointy  such  as 
Northern  Maine  Junction;  that  they  are  reasonable  and 
non-discriminatory  has  clearly  been  shown.  Certainly  the 
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Commission  will  not  require  the  defendant  to  establish 
rates  to  Searsport  on  a  relatively  lower  basis  than  the  rates 
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168  to  Boston  in  order  that  unregulated  vessels  may  de¬ 
prive  other  railroads  and  regulated  water  lines  of 

traffic  which  they  have  developed  and  depended  upon  for 
many  years.  The  Commission  in  the  report  Docket  26,000 
said 

“But  the  unrestrained  and  destructive  competition  be¬ 
tween  motor  carriers,  between  water  carriers,  and  of  both 
with  rail  carriers,  is  not  only  having  an  unduly  depressing 
effect  upon  the  revenues  of  the  rail  carriers  but  is  exerting 
a  disorganizing  influence  upon  business  in  general  and  tend¬ 
ing  to  prevent  the  maintenance  of  a  stable  and  non-discrim- 
inatory  rate  adjustment  by  the  rail  carriers.’ ’  (Sheet  49.) 

Regulated  carriers  have  already  made  very  substantial 
reductions  in  rail-water  rates  on  potatoes  via  Boston  to 
South  Atlantic  and  Gulf  ports.  To  require  that  the  rates 
to  Searsport  shall  be  on  a  substantially  lower  basis  than 
the  rates  to  Boston — they  are  already  on  a  slightly  lower 
basis — naturally  would  force  the  regulated  rail  and  water 
carriers  to  attempt  to  meet  the  unregulated  competition; 
this  would  deplete  their  revenues  in  the  very  manner  which 
the  Commission  in  Docket  26,000  has  described  as  contrary 
to  the  public  interest.  Rail  transportation  must  be  pre¬ 
served  in  its  full  vigor,  and  any  change  in  the  decision  of 
Division  3  would  clearly  tend  to  a  contrary  result. 

Complainants  have  argued  the  provisions  of  Section  6  of 
Paragraph  13  (c)  of  the  Interstate  Commerce  Act,  and 
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169  have  urged  that  the  rates  to  Searsport  should  be  on 
a  lower  basis  than  local  rates.  As  already  explained, 

however,  the  rates  are  already  on  such  lower  basis.  There 
is  no  movement  of  potatoes  to  Searsport  for  local  delivery, 
all  the  facts  relating  to  the  making  of  the  rates  have  been 
fully  presented,  and  it  has  been  shown  that  the  rates  were 
made  on  the  basis  of  delivery  at  the  wharf  for  transfer  to 
vessels.  All  these  facts  were  fully  considered  by  Division 
3  and  it  reached  the  only  conclusion  which  the  evidence  war¬ 
rants. 
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What  the  complaining  unregulated  vessel  interests  are 
seeking  in  these  proceedings  is  exactly  that  described  by 
the  Commission  in  the  report  in  Luckenbach  S.  S.  bb.  v.  So. 
Ry.  Co.,  157  I.  C.  C.  752,  at  759,  760.  | 

4 ‘The  competition  involved  is  between  a  non-jlegulated 
water  line  on  the  one  hand  and  regulated  rail  carriers  on 
the  other  hand.  In  considering  the  conduct  of  th^  rail  car¬ 
riers  and  the  lawfulness  of  the  situation  created  as  a  result 
thereof  we  think  we  should  consider  the  intervening  trans¬ 
continental  railroads  and  the  defendant  southeastern  car¬ 
riers  as  in  effect  one  system.  They  form  a  throjigh  route 
with  singleness  of  rate  and  continuity  of  carriage.” 

“Complainant,  acting  as  a  free  lance  in  the  transporta¬ 
tion  world,  refuses  to  place  itself  in  a  position  wherein  its 
■rates  and  charges  might  become  subject  to  regulation  by 
this  Commission  and  yet  seeks  to  invoke  our  aid  in  assisting 
it  to  divert  from  carriers  subject  to  the  act,  and  whose  rates 
and  charges  are  subject  to  regulation  by  us,  certain  traffic 
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170  which  the  rail  carriers  now  enjoy,  on  the  plfya  that  the 
situation,  competitive  or  otherwise,  does  not  justify 
the  conduct  of  the  rail  carriers  here  complained  of  whose, 
lines  are  used  to  complete  the  transportation  of  traffic 
brought  into  the  ports  by  the  Complainant’s  boat,  lines  and 
destined  to  points  beyond  via  rail.  The  complainant’s  ad¬ 
mitted  object  is  to  obtain  a  monopoly  of  the  transportation 
of  this  competitive  traffic  and  to  deprive  the  transcontinen¬ 
tal  rail  carrier^,  if  possible,  from  participating  therein.  We 
do  not  mean  to  imply  that  it  seeks  to  do  this  b^  anything 
other  than  legal  and  justifiable  means.  The  relief  which 
the  complainant  would  have  us  grant  would  entirely  elimi¬ 
nate  or  materially  impair  the  competitive  conditions  so  far, 
at  least,  as  this  traffic  is  concerned,  now  existing  between 
the  water  and  the  rail  lines  and  which  it  is  the  express  pol¬ 
icy  of  the  law  to  encourage  and  preserve.  Competition 
within  reasonable  limits  is  the  declared  publici  policy  of 
Congress  as  evidenced  by  the  various  provisions  of  the 
transportation  act.  While  we  have  no  power  tjo  restrain 
competition  between  rail  and  water  carriers  unlder  condi¬ 
tions  and  circumstances  such  as  are  here  disclosed  we  will 
not  permit,  much  less  require,  carriers  subject  to  our  juris- 
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diction  to  engage  in  unreasonable  competition.  ’ ’  (Italics 
ours.) 

No  railroad  monopoly  exists  here,  for  the  very  volume 
of  movement  through  Searsport,  under  the  assailed  rates, 
is  an  adequate  answer  to  any  suggestion  of  monopoly. 
Certain  the  Commission  will  not  require  a  reduction  in  the 
rates  to  Searsport  in  order  to  afford  xmregulated  water 
carriers  unlimited  opportunity  to  compete  on  an  unfair 
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basis  with  the  regulated  carriers.  Such  competition 

171  would  result  in  instability  of  the  rate  structure  and 
disadvantage  to  small  shippers.  The  statements  of 

the  Commission  at  Sheets  51  and  52  of  its  report  in  Docket 
26,000  are  appropriate  here. 

“All  shippers,  as  well  as  the  general  public,  are  vitally 
interested  in  stability  of  rates  and  in  the  maintenance  of 
adequate  and  efficient  railway  transportation  service.” 

All  pertinent  phases  of  rail  and  water  transportation, 
and  the  agricultural  situation,  were  fully  before  Division 
3;  it  also  heard  the  arguments  in  Docket  26,000,  and  was 
fully  informed  of  the  general  aspects  of  situations  of  this 
sort.  A  further  consideration  of  these  cases  is  not  war¬ 
ranted  and  could  result  in  no  different  conclusion  being 
reached  by  the  Commission. 

Passing  reference  is  made  by  complainants  ’  counsel  to 
the  decision  of  the  Supreme  Court  in  the  Galveston  Port 
Case,  but  counsel  suggests  no  reason  why  Division  3  erred 
in  the  application  of  that  decision  to  these  issues.  It  would 
seem  that  the  Division  interpreted  correctly  the  decision 
of  the  Supreme  Court,  and  properly  applied  it  to  the  facts 
here  presented.  In  that  case  the  Court  said. 

“  .  .  .  The  Act  was  passed  for  the  protection  of  those 
who  pay  or  bear  the  rates.  The  standards  it  establishes 
are  transportation  standards  not  criteria  of  general  wel¬ 
fare.  Th!e  word  ‘localities, *  therefore,  has  its  proper  office 
as  denoting  the  origin  or  destination  of  traffic  and  the 
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shipping,  producing,  and  consuming  areas  affected 

172  by  rates  and  practices  of  carriers.  The  phrase  was, 
however ,  not  intended  to  cover  a  junction,  a  wag 
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station ,  a  gateway ,  or  a  port,  as  respects  traffik  passing 
through  it.”  (Italics  ours.) 

“We  conclude  that  ports  as  such  are  not  localities  with 
respect  to  export  and  import  traffic  routed  through  them, 
susceptible  of  undue  preference  or  prejudice  within  the 
intent  of  the  Act.” 

It  is  impossible,  in  law  or  on  the  facts,  to  feach  the 
conclusion  that  the  rates  to  Searsport  are  prejudicial  by 
comparison  with  the  rates  to  Northern  Maine  Junction  or 
Boston.  The  rates  to  Northern  Maine  Junction! are  mere 
j  factors  to  be  applied  in  constructing  through  rates  to 
central  territory.  The  traffic  moving  through  Searsport 
moves  only  to  Atlantic  and  Gulf  ports  and  could  not  be 
prejudiced  by  factors  of  rates  to  central  territory.  So  far 
as  the  rates  to  Boston  are  concerned,  these  rat^s  are  not 
relatively  higher  than  the  rates  to  Searsport,  $o  that  if 
there  is  any  undue  prejudice  in  the  relationship  of  the 
rates  to  these  points  it  is  Boston  and  not  Searsport  which 
has  a  grievance. 

As  set  forth  in  the  report  of  Division  3,  ports,  as  such, 
are  not  localities  with  respect  to  traffic  routed  through 
them,  and  thus  are  not  susceptible  to  undue  preference  or 
prejudice  within  the  meaning  of  the  Act.  Shippers  and 
receivers  of  Maine  potatoes  may  use  any  gateway  they 
choose,  and  it  appears  from  the  record  that  the  aggregate 
charges  for  transporting  potatoes  from  Aroostook  County 
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via  Searsport  to  final  destination  are  lowejr,  actually 
173  and  relatively,  than  from  the  same  origin  points 
over  other  routes. 

It  was  stated  by  the  Supreme  Court,  and  recognized  by 
Division  3,  that  an  order  to  remove  undue  prejudice  must 
be  in  the  alternative.  The  Division  carefully  pointed  out 
that  if  the  rates  to  Searsport  were  left  at  thqir  present 
level,  and  the  rates  to  Boston  and  Northern  M^ine  Junc¬ 
tion  were  increased,  the  producers  and  consumers  of  pota¬ 
toes  obviously  would  be  injured  rather  than  benefited  by 
such  an  adjustment. 

Complainants’  petition  suggests  on  page  38  tAat  the  de¬ 
cision  of  the  Supreme  Court  has  been  interprete 
sion  3  as  preventing  Philadelphia  from  getting 


d  by  Divi- 
its  supply 
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of  potatoes  from  Maine  by  rail  and  water  over  a  natural 
and  economical  route.  This  suggestion  is  unsound.  Ex¬ 
hibits  68  and  70  show  the  volume  of  movement  via  Sears- 
port  to  Philadelphia ;  the  record  also  shows  that  the  rate  to 
Searsport  from  Caribou — the  principal  shipping  point  in 
Maine — is  30  cents  and  that  the  rate  of  the  unregulated 
water  lines  from  Searsport  to  Philadelphia  is  12  or  14  cents 
(according  to  the  delivery  service  required),  making  a 
total  rate  of  42  or  44  cents ;  the  all-rail  rate  to  Philadelphia 
via  Northern  Maine  Junction  is  60  cents.  A  relatively 
greater  volume  of  potatoes  moved  to  Philadelphia  during 
the  1932-1933  shipping  season  than  during  the  1931-1932 
season.  Clearly  Philadelphia  cannot  claim  undue  preju¬ 
dice,  under  these  facts,  because  of  the  rate  from  Caribou 
to  Searsport.  The  decision  of  the  Supreme  Court  permits 
of  but  one  interpretation,  the  interpretation  clearly  stated 
by  Division  3. 
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174  VllL  FREE  TIME  AND  DEMURRAGE. 

Although  complainants’  petition  suggests  that  Division 
3  erred  in  its  finding  as  to  the  reasonableness  of  the  de¬ 
fendant’s  free  time,  demurrage  rules  and  practices  at 
Searsport,  this  allegation  of  error  does  not  appear  to  be 
urged  seriously.  There  is  nothing  in  the  evidence  in  any 
way  tending  to  show  that  the  free  time,  rules  and  prac¬ 
tices  at  Searsport  are  unreasonable  or  discriminatory. 
The  rules  and  practices  in  effect  are  those  of  the  uniform 
demurrage  code  which  provides  for  two  days’  free  time 
for  loading  and  unloading,  and  the  use  of  the  average 
agreement  if  desired  by  the  shipper. 

No  shipper  or  receiver  asked  or  suggested  the  necessity 
for  any  change  in  the  rules  or  practices  or  for  a  free  time 
allowance  in  excess  of  two  days.  It  is  interesting  to  com¬ 
pare  the  results  during  the  1931-1932  shipping  season, 
when  five  days’  free  time  was  allowed,  and  the  results 
under  the  present  free  time  allowance  of  two  days.  Ex¬ 
hibit  106  Shows  that  during  the  month  of  December,  1931, 
1,192  cars  of  potatoes  were  handled  through  Searsport 
and  demurrage  in  the  amount  of  $526  accrued,  or  an  aver¬ 
age  of  44.1  cents  per  car;  in  December,  1932,  1,004  cars 
were  handled  and  demurrage  accrued  in  the  amount  of  $214, 
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or  an  average  of  21.3  cents  per  car.  In  1931  th^  average 
demurrage  for  November  and  December  was  34  £ents  per 
car  for  2,263  cars,  as  against  an  average  for  the  same 
months  in  1932  of  23  cents  per  car  for  1,698  cars]  Exhibit 
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107  shows  that  from  October,  1931,  through  January, 

175  1932,  only  60  per  cent  of  the  cars  had  been  unloaded 
at  the  end  of  the  second  day,  whereas  fronj  October, 

1932,  through  January  18,  1933,  over  83  per  cent  of  the 
cars  had  been  unloaded  at  the  end  of  the  second  (flay.  The 
detention  for  the  current  season  has  been  but  4^-2/3  per 
cent  of  the  detention  for  the  similar  period  in  1^32  (937- 
939). 

On  traffic  similar  to  the  potato  traffic  through  Searsport 
the  free  time  and  the  charges  at  Boston  and  at  Portland 
are  identical  with  the  arrangements  at  Searspori  Where 
business  moves  to  Boston  or  Portland  on  a  local  bill  of 
lading — as  it  does  to  Searsport  for  transfer  to  vessel — 
the  free  time  allowance  is  but  two  days  and  th^  uniform 
demurrage  code  applies.  W7here  the  shipment^  are  un¬ 
loaded  directly  from  cars  to  vessels — as  all  Shipments 
are  handled  at  Searsport — there  are  no  absorptions  of  any 
wharfage  or  unloading  charges  at  Boston  or  Portland.  No 
traffic  moves  through  Searsport  on  through  bills  of  lading, 
there  being  no  regulated  water  lines;  coastwise  business 
does  move  through  Boston  on  through  bills  of  lading  in 
connection  with  regulated  water  lines,  and  under  these 
circumstances  the  interchange  arrangements  are  the  same 
as  those  between  connecting  carriers  and  no  demurrage 
charges  are  assessed;  this,  however,  is  a  special  tariff  of 
the  Boston  &  Maine,  which  is  not  a  defendant.  Tile  Bangor 
&  Aroostook  is  not  in  any  way  a  party  to,  or  a  participat¬ 
ing  carrier  in,  the  tariffs  affecting  the  free  time  allowances 
and  practices  at  the  ports  of  Boston  and  Portland;  these 
are  covered  by  separate  tariffs  of  the  port  carriers,  the 
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Boston  &  Maine  and  Maine  Central  respectively,  and 

176  are  in  no  sense  tariffs  of  the  Bangor  &  ^roostook. 

The  Bangor  &  Aroostook  is  not  a  paifty  to  the 
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Boston  &  Maine  terminal  tariffs  and  the  individual  action 
of  that  Cofnpany,  in  respect  of  dissimilar  conditions  and 
circumstances,  has  no  force  or  effect  on  the  Bangor  & 
Aroostook  in  the  handling  of  business  through  Searsport. 
The  Bangor  &  Aroostook  merely  participates  in  joint  rates 
through  Boston,  and  it  is  powerless  to  control  the  local 
practices  of  the  Boston  &  Maine  in  handling  traffic  at  its 
Boston  terminals.  Mere  participation  in  joint  rates  does 
not  make  connecting  carriers  partners,  for  as  the  Supreme 
Court  has  said 

“If  this  were  not  so,  the  legality  or  illegality  of  a  car¬ 
rier’s  practice  would  depend,  not  on  its  own  act,  but  on  the 
acts  of  its  connecting  carriers.  If  that  rule  should  prevail, 
only  uniformity  in  local  privileges  and  practices  or  the 
cancellation  of  all  joint  rates  could  afford  to  carriers  the 
assurance  that  they  were  not  in  some  way  violating  the 
provisions  of  Section  3.” 

Central  Railroad  Company  of  New  Jersey  v.  United 
States ,  257  U.  S.  247,  259. 

The  undisputed  evidence,  every  rule  of  reason,  and  every 
rule  of  law  sustain  the  Division  in  its  decision  as  to  the. 
propriety  of  the  Bangor  &  Aroostook’s  free  time  and  de¬ 
murrage  rules  and  practices. 
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177  X.  CONCLUSION. 

The  reasons  why  complainants 7  petition  does  not  war¬ 
rant ,  much  less  require ,  a  reconsideration  of  these  cases , 
may  he  summarized  as  follows: 

I.  The  rates  on  potatoes  prescribed  in  the  recent;  report 
in  the  Western  Case  justify  the  rates  under  attack ,  when 
proper  account  is  taken  of  the  different  conditions  in  the 
territories  where  the  rates  apply. 

II.  The  rates  under  attack  are  not  related  to  the  first 
class  rates,  and  neither  the  carriers  nor  Division  3  rested 
their  justification  of  them  on  any  such  relationship. 

III.  If  the  Bangor  &  Aroostook's  first  class  rates  were 
reduced  and  reconstructed  on  the  basis  suggested  by  com- 
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plainants  and  used  as  a  measure  of  the  rates  attacked ,  the 
latter  will  be  found  to  be  not  unreasonable  or  discrimina¬ 
tory. 

IV.  These  rates  are  not  higher  than  rates  on  potatoes 
approved  by  the  Commission  for  eastern  territory,  includ¬ 
ing  rates  from  this  same  origin  territory  to  eastern  des¬ 
tinations. 

V.  If  these  rates  to  Sear  sport  were  reduced  they  would  be 
out  of  line  with  the  rates  on  potatoes ,  found  jyst  and  rea¬ 
sonable  by  the  Commission  from  Aroostook  County  to 
other  eastern  destinations . 

VI.  The  carriers  assert  no  right  to  (< close  \the  Sears- 
port  route” ;  they  ask  merely  that  the  roles  tc j>  SearsporV 
be  judged  by  customary  and  well-recognized  standards  of 
reasonableness. 
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VII.  The  prices  of  Maine  potatoes  have  materially 
178  advanced ,  and  the  indications  are  that  p he  farmers 

in  that  section  will  enjoy  a  prosperous  season. 

VIII.  These  rates  should  not  be  reduced  on  the  assump¬ 
tion  that  continued  use  of  the  water  movement  at  unduly 
low  rates  is  essential  to  the  welfare  of  th(\  Aroostook 
farmers,  since  many  of  them  feel  that  the  watdr  movement 
is  detrimental  to  their  interests. 

IX.  Thorough  consideration  was  given  by  division  3  to 
every  phase  of  the  testimony,  the  rate  comparisons,  use  of 
the  Sear  sport  route ,  free  time  and  demurrage  practices, 
and  to  the  recent  decision  of  the  Supreme  Court  in  the 
Galveston  Case.  Further  consideration  of  these  cases 
would  result  only  in  a  reconsideration  of  arguments  al¬ 
ready  made,  and  the  Commission  would  be  justified  in 
reaching  no  other  conclusion  than  that  reached  by  the  Divi¬ 
sion. 
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179  WHEREFORE  defendant  and,  interveners  ask 
that  said  petition  be  denied. 

Respectfully  submitted, 

Bangor  and  Aroostook  Railroad  Company, 

Defendant. 

Aroostook  Valley  Railroad  Company, 

Boston  and  Maine  Railroad, 

Canadian  Pacific  Railway  Company, 

Clyde  Steamship  Company, 

Maine  Central  Railroad  Company, 

Merchants  and  Miners  Transportation 
Company, 

Ocean  Steamship  Company  of  Savannah, 

The  New  York,  New  Haven  and  Hartford 
Railroad  Company,  Interveners. 

By  Charles  H.  Blatchford, 
William  A.  Cole, 

Henry  J.  Hart, 

Bronson  Jewell,  Counsel. 

September  25,  1933. 

180  Henry  J.  Hart, 

12  Graham  Building,  Bangor,  Maine 
Counsel  for  Defendant . 

Charles  H.  Blatchford, 

232  St.  John  Street,  Portland,  Maine 
William  A.  Cole, 

North  Station,  Boston,  Mass. 

Bronson  Jewell, 

Railroad  Building,  New  Haven,  Conn. 

Counsel  for  the  Interveners. 

Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  foregoing 
document  upon  all  parties  of  record  by  mailing  a  copy 
thereof,  properly  addressed,  to  each  of  said  parties. 

Dated  at  Boston,  Massachusetts,  this  twenty-third  day 
of  September,  1933. 


William  A.  Cole. 
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181  District  of  Columbia,  ss: 

Frank  C.  Wright,  being  first  duly  sworn  deposejs  and  says 
that  he  is  the  Vice-President  of  the  Bangor  and  |Aroostook 
Railroad  Company,  the  above  named  intervener,  and  as 
such  Vice-President  on  behalf  of  said  Company,  fnakes  affi¬ 
davit  that  he  has  read  the  foregoing  answer,  kno^rs  the  con¬ 
tents  thereof,  duly  signed  the  same,  for  and  in  behalf  of 
said  Company,  and  that  the  same  is  true. 

(sgd)  FRANK  C.  WEIGHT 

Subscribed  and  sworn  to  before  me  this  9th  daNr  of  April, 
1935.  ! 

(sgd)  ELLEN  L.  WARD 

(Notary’s  Seal)  Notary  Public 

Commission  expires  12/13/38 

182  Order  Granting  Leave  to  New  York,  New  [Haven  and 

Hartford  Railroad  Company  to  Intervene 

Filed  April  18,  1935 


* 


* 


* 


* 


Upon  consideration  of  the  motion  of  New  York,  New 
Haven  and  Hartford  Railroad  Company  for  lea^e  to  inter¬ 
vene  as  party  respondent  in  the  above  entitled  cause  and 
to  adopt  the  answers  of  the  Interstate  Commerce  Commis¬ 
sion  and  the  Bangor  and  Aroostook  Railroad  Company  as 
its  own,  and  consent  to  such  intervention  and  aldoption  by 
the  relators  and  the  respondent  having  been  given  as  herein 
indicated  by  the  signatures  of  their  respectivd  attorneys, 
ORDERED,  That  the  said  New  York,  New  tlaven  and 
Hartford  Railroad  Company  be  and  is  hereby  granted  leave 
to  intervene  as  party  respondent,  and  to  adopt  the  answers 
of  the  Interstate  Commerce  Commission  and  j;he  Bangor 
and  Aroostook  Railroad  Company  as  its  own. 

JAMES  M  PROCTOR 
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We  herebv  consent : 

•/ 

J.  STANLEY  PAYNE 
Attorney  for  Interstate 
Commerce  Commission. 

HENRY  J.  HART 
Attorney  for  Bangor  and 
Aroostook  Railroad  Company. 

WILBUR  LaROE  JR 
Attorney  for  the  Relators. 

183  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207 

United  States  of  America  at  the  Relation  of  Maine  Potato 
Growers  &  Shippers  Association,  Phillips  &  Company, 
Inc.,  and  J.  L.  Budreau,  Relators , 

v. 

Interstate  Commerce  Commission,  Respondent. 
Reply  of  Relators  to  Answer  of  Respondent 
Filed  April  26,  1935. 

####•*#** 

Maine  Potato  Growers  &  Shippers  Association,  Phillips 
&  Company,  Inc.,  and  J.  L.  Budreau,  relators  in  the  above- 
entitled  action,  now  and  at  all  times  hereafter  saving  and 
reserving  to  themselves  all  and  all  manner  of  benefit  and 
advantage  of  exception  to  the  many  errors  and  insufficien¬ 
cies  contained  in  the  answer  of  the  respondent  (hereinafter 
referred  to  as  the  commission),  replying  thereto,  or  to  so 
much  and/or  such  parts  thereof  as  it  is  advised  is  material 
or  necessary  for  it  to  reply  unto,  say : 

1)  That  relators  deny  each  and  every  material  averment 
of  each  paragraph  of  said  answer  not  hereinafter  specifi¬ 
cally  admitted  except  to  the  extent  that  they  admit  allega¬ 
tions  in  the  petition. 

2)  Referring  to  paragraphs  I  and  II  of  the  answer  rela¬ 
tors  understand  them  to  contain  exclusively  admissions  of 
allegations  in  the  petition. 

3)  Replying  to  paragraph  III  of  the  answer,  relators 
admit  that  the  Commission’s  reports  of  July  20,  1933  and 
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September  28,  1934,  referred  to  by  the  Commissioii  and  at¬ 
tached  as  Appendix  B  and  Appendix  D  to  the  petition,  con¬ 
tain  the  Commission’s  findings  of  fact,  decisions,  fend  con¬ 
clusions. 

Replying  further  to  the  said  paragraph  III  of  the  answer, 
relators  allege  that  the  allegations  in  sub-paragraphs  (C), 
(D),  (E),  and  (F)  of  paragraph  III  of  the  petition  con¬ 
stitute  a  full,  complete,  and  accurate  statement  of!  the  evi¬ 
dence  set  out  or  referred  to.  Relators  admit,  if  {naterial, 
that  there  was  other  evidence  before  the  Commiss)ion  than 
that  set  out  or  referred  to  in  said  sub-paragraphs  of 
184  the  petition  but  deny  that  any  such  other  j  evidence 
before  the  Commission  warranted,  excused  or  justi¬ 
fied  the  failure  and  refusal  of  the  Commission  tc  hear  or 
consider  together  with  other  evidence  the  evidencp  set  out 
or  referred  to  in  the  said  sub-paragraphs  of  the  petition 
and  the  evidence  offered  in  relators’  petition  to  pe  Com¬ 
mission  of  November  24,  1934,  and  other  or  sinjiilar  evi¬ 
dence  tending  to  show  the  unreasonableness  of  the  rates 
complained  of  when  measured  by  “the  effect  of  rates  on 
the  movement  of  traffic”  and  the  need,  in  the  public  inter¬ 
est  of  “transportation  service  at  the  lowest  cost!”  consis¬ 
tent  with  the  furnishing  of  adequate  and  efficient  service 
as  required  and  commanded  by  amended  Section  jL5a(2)  of 
the  Interstate  Commerce  Act. 

Further  replying  to  the  said  paragraph  III  of  tip  answer, 
relators  allege  that  the  Commission  refused  and  failed  to 
determine  or  consider  the  lowest  cost  of  transportation  con¬ 
sistent  with  the  rendering  of  efficient  and  adequate  trans¬ 
portation  service  or  the  public  need  therefor  as  shown  by 
the  evidence;  failed  and  refused  to  hear  or  consider  the  evi¬ 
dence  offered  by  relators  in  their  petition  of  November  24, 
1934  to  show  that  the  evidence  presented  at  the  hearing  and 
upon  which  it  reached  its  decision  as  to  the  effect  of  the 
rates  on  the  movement  of  traffic  was  inaccurate  ahd  untrue 
as  to  the  effect  of  the  rates  on  potatoes  to  (Searsport 
and  that  the  actual  effect  of  the  rates  complained  of 
to  Searsport  based  on  a  longer  period  and  full  experi¬ 
ence  with  the  increased  rates  was  to  stifle  and  greatly 
reduce  the  volume  of  potato  traffic ;  and  failed  and 
refused  to  consider  in  the  determination  of  reasonable  pro- 
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portional  rates,  as  prayed  for  by  relators,  the  policy  of 
Congress  4  Ho  promote,  encourage  and  develop  water  trans¬ 
portation,  service  and  facilities”  (Sec.  500,  Transportation 
Act,  1920),  or  to  consider  whether  in  effectuation  of  this 
purpose  and  policy  of  Congress,  of  which  the  Commission 
is  but  the  statutory  agent,  it  should  not  exercise  the  power 
to  prescribe  reasonable  proportional  rates  lower  than  local 
rates,  the  power  granted  to  the  Commission  by  Section  6 
(13)  of  the  Act,  which  section  the  Commission  has  acknowl¬ 
edged  should  be  construed  and  exercised  in  the  light  of  the 
said  congressional  policy,  and  must  be  exercised  in  the 
light  of  the  mandate  of  Congress  contained  in  amended 
Section  15a (2)  of  the  Act. 

Relators  further  allege  that  the  determination  and  con¬ 
sideration  of  the  effect  of  the  rates  complained  of  on  the 
movement  of  traffic  and  the  public  need  for  railway 
185  transportation  service  at  the  lowest  cost  consistent 
with  the  rendering  of  adequate  service  were  and  are 
essential  juridictional  steps  in  the  exercise  by  the  Commis¬ 
sion  of  any  judgment  or  discretion  as  to  the  reasonableness 
of  rates  under  the  Act  and  that  the  Commission  has  no  au¬ 
thority  or  power  to  exercise  any  judgment  or  discretion  as 
to  the  reasonableness  of  rates  without  a  determination  and 
consideration  of  these  factors.  Relators  allege  that  no¬ 
where  in  its  reports  of  July  20,  1933  and  September  28, 
1934,  referred  to  by  the  Commission  as  setting  forth  its 
findings  of  fact,  its  decisions  and  conclusions,  did  the  Com¬ 
mission  determine  or  consider  the  public  need  for  the  lowest 
rates  consistent  with  the  rendering  of  adequate  and  efficient 
transportation  service  or  the  evidence  bearing  thereon. 
Relators  allege,  on  the  contrary,  that  the  findings  of  fact, 
discussion,  decisions  and  conclusions  of  the  Commission  in 
its  said  reports  show  that  it  attempted,  in  evasion  of  its 
statutory  duty,  to  determine  the  reasonableness  of  rates 
complained  of  based  on  the  determination  and  considera¬ 
tion  of  factors  which  exclude  and  leave  undetermined  and 
unconsidered  the  essential  factors  limiting  its  judgment 
and  discretion  specifically  provided  in  Section  15a (2)  of  the 
Interstate  Commerce  Act  and  which  also  excludes  from 
consideration  and  ignore  the  policy  of  Congress  to  promote, 
encourage  and  develop  water  transportation. 
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Further  replying  to  paragraph  III  of  the  answer,  rela¬ 
tors  deny  that  the  Commission  in  making  its  said  reports, 
the  findings  contained  therein  and  its  decision  that  the  rates 
were  not  unreasonable  considered  and  weighed  ail  the  evi¬ 
dence  submitted  in  said  proceeding  and  each  fact,  circum¬ 
stance  and  condition  called  to  its  attention  by  the  parties 
as  required  by  the  Act  or  that  its  findings,  conclusions  and 
decision  were  or  are  supported  or  justified  by  th(jj  evidence 
submitted  under  the  Act,  and  relators  allege  that  the  Com¬ 
mission’s  findings,  decision  and  conclusions  in  the  said  pro¬ 
ceeding  are  without  legal  effect  or  significance  because  not 
made  within  the  limits  of  the  authority  and  jurisdiction 
provided  by  the  Act,  particularly  Section  15a (2),  and  were 
made  in  evasion  of  the  duty  imposed  thereby. 

Further  replying  to  paragraph  III  of  the  answer,  rela¬ 
tors  deny  that  the  Commission  considered  and  weighed  the 
facts  set  forth  in  relators’  petition  dated  November  24, 1934 
for  reopening  and  rehearing  or  in  denying  it  aS  required 
by  the  Act  and  allege  that  the  Commission  has  no  discretion 
to  deny  to  relators  a  fair  hearing  as  to  the  reason- 
186  ableness  of  the  rates  complained  of  and  that  essen¬ 
tial  requirements  of  a  fair  hearing  under  the  Act  are 
that  the  Commission  shall  hear  the  evidence  offered  by  re¬ 
lators  bearing  upon  the  effect  of  the  rates  on  the  paovement 
of  traffic  and  the  public  need  for  the  lowest  rates  jconsistent 
'with  the  rendering  of  adequate  and  efficient  transportation 
service  and  shall  give  due  consideration  to  such  factors,  to¬ 
gether  with  other  evidence,  in  exercising  its  jud^puent  and 
discretion  as  to  the  reasonableness  of  the  rates  complained 
of.  Relators  further  allege  that  the  Commission  arbitrarily 
refused  to  grant  relators  such  a  fair  hearing  and  exceeded 
and  abused  its  discretion  in  denying  the  petition  seeking 
such  a  rehearing. 

4)  Replying  to  paragraph  IV  of  the  answer,  relators 
deny  that  the  Commission  granted  to  them  the  full  or  fair 
hearing  contemplated  and  required  by  the  Interstate  Com¬ 
merce  Act  or  that  the  Commission  has  any  discretion  to 
deny  to  relators  a  hearing  in  which  it  shall  hear  and  con¬ 
sider  evidence  bearing  upon  the  factors  of  reasonableness 
which  the  Commission  is  by  Section  15a (2)  required  to 
consider  as  essential  limits  or  guides  in  the  exepcise  of  its 
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judgment  and  discretion  in  the  determination  of  reasonable 
rates.  Relators  further  deny  that  the  Commission  found 
the  rates  complained  of  to  be  reasonable  within  the  limits 
of  its  judgment  as  fixed  in  the  Interstate  Commerce  Act. 
Relators  deny  all  other  allegations  in  said  paragraph  ex¬ 
cept  to  the  extent  that  they  admit  allegations  of  the  petition. 

5)  Replying  to  paragraph  V  of  the  answer,  relators  ad¬ 
mit,  if  material,  that  certain  orders  of  the  Interstate  Com¬ 
merce  Commission  are  subject  to  judicial  review,  including 
orders  of  dismissal  when  affirmative  in  substance  or  effect, 
but  deny  that  either  the  order  of  the  Commission  dismissing 
relators ’  complaints  or  the  order  denying  relators’  peti¬ 
tion  of  November  24,  1934,  for  reopening  and  rehearing  is 
subject  to  judicial  review  under  the  Commerce  Court  Act 
of  June  18,  1910,  as  amended;  and  relators  allege  that  by 
this  petition  they  are  not  attempting  to  issue  mandamus  to 
serve  the  office  of  appeal,  writ  of  error  or  certiorari,*  but  to 
compel  the  Commission  to  perform  its  statutory  duty  of  de¬ 
termining  the  reasonableness  of  rates  complained  of  within 
the  limits  of  its  discretion  and  judgment  after  a  fair  hear¬ 
ing. 

Further  replying  to  paragraph  V  of  the  anwer,  relators 
admit  that  the  determination  of  the  reasonableness 
187  of  rates  complained  of  is  within  the  administrative 
judgment  of  the  Commission  but  deny  that  the  Com¬ 
mission  exercised  such  judgment  as  contemplated  by  the 
Act  as  to  the  complaints  of  relators  and  further  deny  that 
the  Commission  has  anv  discretion  in  the  exercise  of  such 
judgment  to  ignore  or  disregard  the  factors  of  reasonable¬ 
ness  which  the  Commission  by  Section  15a (2)  of  the  Act  is 
specifically  commanded  to  consider ;  and  relators  allege  that 
the  failure  and  refusal  of  the  Commission  to  consider  the 
specified  factors  or  to  hear  evidence  thereon  constitutes  an 
evasion  of  a  statutory  duty  to  execute  and  enforce  the  pro¬ 
visions  of  the  Interstate  Commerce  Act. 

6)  Replying  to  paragraph  VI  of  the  answer  relators  deny 
that  the  Commission  has  exercised  jurisdiction  over  the 
subject  matter  of  relators’  complaints  as  required  by  the 
Interstate  Commerce  Act  and  allege  that  the  Commission 
can  exercise  jurisdiction  only  by  exercising  its  judgment 
and  discretion  within  the  limits  imposed  by  the  Act  upon 
such  judgment  and  discretion  and  that  the  Commission 
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must  exercise  its  jurisdiction,  judgment  and  discretion  as 
directed  by  the  mandate  of  Congress  and  that  it  is  under 
a  statutory  duty  so  to  do. 

Further  replying  to  paragraph  VI  of  the  answer,  rela¬ 
tors  understand  that  the  remainder  of  the  paragraph  con¬ 
tains  exclusively  conclusions  of  law,  which  do  noi  call  for 
reply  by  affirmation  or  denial. 

Wherefore  relators  deny  and  join  issue  on  each  and 
every  material  allegation  in  said  answer  of  respondent  not 
herein  and  expressly  admitted,  confessed  and  avoided,  or 
controverted  by  the  record  as  made  in  said  proceeding,  en¬ 
titled  Maine  Potato  Growers  &  Shippers  Associajion  et  al. 
vs.  Bangor  &  Aroostook  Railroad  Company,  Dockets  Nos. 
25911  and  25679,  and  pray,  as  in  the  first  instance,  for  a 
writ  of  mandamus,  directed  to  said  respondent,  Interstate 
Commerce  Commission,  commanding  it  forthwith  to  per¬ 
form  its  ministerial  duty  in  accordance  with  the  provisions 
of  the  Interstate  Commerce  Act,  as  alleged  in  th^  petition. 

Maine  Potato  Growers  &  Shippers  Association, 
Phillips  &  Company,  Inc.,  J.  L.  Budreku 

By  WILBUR  LaROE  JR 
FREDERICK  E  BROWN 
ARTHUR  L.  WINN  Jb 
Attorneys  for  Relators 

188  State  of  Maine, 

County  of  ,  ss: 


A.  J.  Beck,  being  duly  sworn,  deposes  and  says:  That 
he  is  President  of  Maine  Potato  Growers  &  Shippers  Asso¬ 
ciation,  one  of  the  relators  in  the  above  entitled  ^ause,  and 
has  read  the  foregoing  replication  to  the  answer  of  re¬ 
spondent,  Interstate  Commerce  Commission,  and  that  the 
statements  of  fact  therein  contained  are  true  tj)  the  best 
of  his  knowledge  and  belief. 

A.  J.  BECK  | 

Sworn  to  before  me  this  24th  day  of  April,  1935. 


LAUREL  W.  THOMPSON 

Notary 


(SEAL) 
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189  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law’  No.  85207 

United  States  of  America  at  the  Relation  of  Maine  Potato 
Grovrers  &  Shippers  Association,  Phillips  &  Company, 
Inc.,  and  J.  L.  Budreau,  Relators , 

v. 

Interstate  Commerce  Commission,  Respondent . 

Reply  of  Relators  to  Answer  of  Intervener,  Bangor  and 

Aroostook  Railroad  Company 

Filed  April  26,  1935 

***###**# 

Maine  Potato  Growlers  &  Shippers  Association,  Phillips 
&  Company,  Inc.,  and  J.  L.  Budreau,  relators  in  the  above- 
entitled  action,  now  and  at  all  times  hereafter  saving  and 
reserving  to  themselves  all  and  all  manner  of  benefit  and 
advantage  of  exception  to  the  many  errors  and  insufficien¬ 
cies  contained  in  the  answer  of  intervener,  Bangor  and 
Aroostook  Railroad  Company  (hereinafter  referred  to  as 
the  Carried),  replying  thereto,  or  to  so  much  and/or  such 
parts  thereof  as  it  is  advised  it  is  material  or  necessary 
for  it  to  reply  unto,  say: 

1)  That  relators  deny  each  and  every  material  averment 
of  each  paragraph  of  said  answer  not  hereinafter  specifi¬ 
cally  admitted  except  to  the  extent  that  they  admit  allega¬ 
tions  in  the  petition. 

2)  Referring  to  paragraphs  I  and  II  of  the  ansv’er,  rela¬ 
tors  understand  them  to  contain  exclusively  admissions  of 
allegations  in  the  petition. 

3)  Replying  to  paragraph  III  of  the  answer,  relators  al¬ 
lege  that  the  allegations  in  sub-paragraphs  (C),  (D),  (E) 
and  (F)  of  paragraph  III  of  the  petition  constitute  a  full, 
complete,  and  accurate  statement  of  the  evidence  set  out 
or  referred  to.  Relators  admit,  in  so  far  as  it  is  material, 
that  there  v’as  other  evidence  before  the  Commission  than 
that  set  out  or  referred  to  in  said  sub-paragraphs  of  the 
petition  but  deny  that  any  such  other  evidence  before  the 
Commission  warranted,  excused  or  justified  the  failure  and 
refusal  of  the  Commission  to  hear  or  consider  together  writh 

other  evidence,  as  required  and  commanded  by 

190  amended  Section  15a  of  the  Interstate  Commerce 
Act,  the  evidence  set  out  or  referred  to  in  the  said 
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sub-paragraphs  of  the  petition  and  the  evidence  offered  in 
relators’  petition  to  the  Commission  of  November  24,  1934, 
and  other  or  similar  evidence  tending  to  show  the  Unreason¬ 
ableness  of  the  rates  complained  of  when  measured  by  “the 
effect  of  rates  on  the  movement  of  traffic”  and  thq'  need,  in 
the  public  interest,  of  “transportation  service  at  tljie  lowest 
cost”  consistent  with  the  furnishing  of  adequate  and  effi¬ 
cient  service. 

Further  replying  to  the  said  paragraph  III  of  the  an¬ 
swer,  relators  allege  that  the  Commission  refused  ajnd  failed 
to  determine  or  consider  the  lowest  cost  of  transportation 
consistent  with  the  rendering  of  efficient  and  jadequate 
transportation  service  or  the  public  need  therefor  fas  shown 
by  the  evidence ;  failed  and  refused  to  hear  or  consider  the 
evidence  offered  by  relators  in  their  petition  of  November 
24,  1934  to  show  that  the  evidence  presented  at  the  hearing 
and  upon  which  it  reached  its  decision  as  to  the  effect  of  the 
rates  on  the  movement  of  traffic  was  inaccurate  ai^d  untrue 
as  to  the  effect  of  the  rates  on  potatoes  to  Sear^port  and 
that  the  actual  effect  of  the  rates  complained  of  to  Sears- 
port  based  on  a  longer  period  and  full  experience  with  the 
increased  rates  was  to  stifle  and  greatly  reduce  tlje  volume 
of  potato  traffic;  and  failed  and  refused  to  consider  in  the 
determination  of  reasonable  proportional  rates,  prayed 
for  by  relators,  the  policy  of  Congress  “to  promote,  en¬ 
courage  and  develop  water  transportation,  servic^  and  fa¬ 
cilities”  (Sec.  500,  Transportation  Act,  1920),  c^r  to  con¬ 
sider  whether  in  effectuation  of  this  purpose  and  |  policy  of 
Congress,  of  which  the  Commission  is  but  the  (statutory 
agent,  it  should  not  exercise  the  power  to  prescribe  reason¬ 
able  proportional  rates  lower  than  local  rates,  the  power 
granted  to  the  Commision  by  Section  6  (13)  of  the  Act, 
which  section  the  Commission  has  acknowledged  should  be 
construed  and  applied  in  the  light  of  the  said  Congressional 
policy,  and  the  power  thereunder  must  be  exercised  in  the 
light  of  the  mandate  of  Congress  contained  in  amended 
Section  15a (2)  of  the  Act. 

Relators  further  allege  that  the  determination1  and  con- 

W  •  I 

sideration  of  the  effect  of  the  rates  complained  iof  on  the 
movement  of  traffic  and  the  public  need  for  railway  trans¬ 
portation  service  at  the  lowest  cost  consistent  witji  the  ren¬ 
dering  of  such  service  were  essential  jurisdictional  steps  in 
the  exercise  by  the  Commission  of  judgment  and  discretion 
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as  to  the  reasonableness  of  rates  and  that  the  Commission 
has  no  authority  or  power  to  exercise  any  judgment  or  dis¬ 
cretion  as  to  the  reasonableness  of  rates  without  a 
191  determination  and  consideration  of  these  factors. 

Relators  allege  that  nowhere  in  its  reports  of  July 
20,  1933  and  September  28,  1934,  referred  to  and  made  a 
part  of  the  petition  as  Appendix  B  and  Appendix  D  thereof, 
did  the  Commission  determine  or  consider  the  public  need 
for  the  lowest  rates  consistent  with  the  rendering  of  ade¬ 
quate  and  efficient  transportation  service  or  the  evidence 
bearing  thereon.  Relators  allege,  on  the  contra r}%  that  the 
findings  of  fact,  discussion,  decision  and  conclusions  of  the 
Commission  in  its  report  show  that  it  attempted,  in  evasion 
of  its  statutory  duty,  to  determine  the  reasonableness  of 
rates  complained  of  based  on  the  determination  and  con¬ 
sideration  of  factors  which  exclude  and  leave  undetermined 
and  unconsidered  the  essential  factors  limiting  its  judg¬ 
ment  and  discretion  specifically  provided  in  Section  15a  of 
the  Interstate  Commerce  Act. 

Replying  further  to  paragraph  III  of  the  answer,  more 
particularly  sub-paragraph  4(a),  relators  admit,  so  far  as 
it  is  material,  that  the  Aroostook  Valley  Railroad  Com¬ 
pany,  with  a  line  but  23  miles  in  length  connecting  with  the 
Bangor  &  Aroostook  and  Canadian  Pacific  Railway,  and  the 
Canadian  Pacific  Railway  serve  certain  parts  of  Aroostook 
County  and  that  the  Canadian  Pacific  Railway  offers  a 
route  to  destinations  in  the  Dominion  of  Canada  and  cir¬ 
cuitous  routes  to  certain  destinations  in  the  United  States, 
but  relators  allege  that  the  said  carriers  other  than  the 
Bangor  &  Aroostook  do  not  and  cannot  offer  transportation 
to  Searsport,  Maine  or  direct  routes  and  that  said  other 
carriers  do  not  compete  with  the  Bangor  &  Aroostook  in 
the  transportation  of  the  major  part  of  the  potato  crop 
of  Aroostook  County. 

Replying  further  to  paragraph  III  of  the  answer,  rela¬ 
tors  deny  all  other  material  allegations  in  the  said  para¬ 
graph  and  the  ten  (10)  sub-paragraphs  thereof  except  to 
the  extent  that  they  admit  allegations  of  the  petition. 

4)  Replying  to  paragraph  IV  of  the  answer,  relators 
deny  that  the  Commission  determined  all  issues  presented 
by  relators’  complaints  and  the  evidence  presented  in  sup¬ 
port  thereof  and  deny  that  the  Commission  granted  rela- 
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tors  a  full  or  fair  hearing  such  as  is  contemplated  by  the 
Interstate  Commerce  Act  or  that  the  Commission  has  any 
discretion  to  deny  to  relators  a  hearing  in  which  it  shall 
hear  and  consider  evidence  bearing  upon  the  factors  of  rea¬ 
sonableness  which  the  Commission  is  by  Section  15a (2)  re¬ 
quired  to  consider  as  essential  limits  or  glides  in  the 
192  exercise  of  its  judgment  and  discretion  in  the  de¬ 
termination  of  reasonable  rates.  Relators  further 
deny  that  the  Commission  found  the  rates  complained  of  to 
be  reasonable  within  the  limits  of  its  judgment  as  fixed  in 
the  Interstate  Commerce  Act.  Relators  allege  that  in  deny¬ 
ing  the  said  petition  of  November  24,  1934  the  Commission 
arbitrarily  failed  and  refused  to  hear  and  consider  evi¬ 
dence  bearing  upon  the  factors  of  reasonablenes  s  specified 
in  Section  15a (2)  and  evaded  and  refused  to  perform  its 
statutory  duty. 

5)  Replying  to  paragraph  V  of  the  answer,  relators  ad¬ 
mit  that  the  determination  of  the  reasonableness  of  rates 
complained  of  is  within  the  administrative  judgment  of  the 
Commission  but  deny  that  the  Commission  has  hny  discre¬ 
tion  in  the  exercise  of  such  judgment  to  ignore  and  disre¬ 
gard  the  factors  of  reasonableness  which  the  Commission 
by  Section  15a (2)  of  the  Act  is  specifically  comjmanded  to 
consider ;  and  relators  allege  that  the  Commission  has  failed 
and  refused  to  consider  the  specified  factors  of  hear  evi¬ 
dence  bearing  thereon  and  has  evaded  its  statutory  duty  to 
execute  and  enforce  the  provisions  of  the  Interstate  Com¬ 
merce  Act,  and  that  the  Commission’s  findingjs,  decision 
and  conclusions  in  the  said  proceeding  are  without  legal  ef¬ 
fect  or  significance  because  not  made  within  the  limits  of 
the  authority  and  jurisdiction  provided  by  the  Aqt  and  were 
made  in  evasion  of  the  duty  imposed  thereby. 

6)  Replying  to  paragraph  VI  of  the  answer,  relators 
denv  that  there  was  substantial  evidence  introduced  at  the 
hearing  disputing  or  tending  to  refute  all  material  claims 
made  by  relators ;  relators  deny  that  there  was  substantial 
evidence  before  the  Commission  to  show  that  jhe  cost  of 
transportation  to  Searsport  was  greater  per  100  pounds 
than  the  cost  of  transporting  the  same  potatb  traffic  to 
Northern  Maine  Junction.  Relators  admit,  so  far  as  it  is 
material,  that  the  depressed,  distressed  and  disastrous  eco¬ 
nomic  conditions  in  Aroostook  County  were  proved  and 
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brought  to  the  attention  of  the  Commission  but  deny  that 
the  Commission  gave  any  consideration  thereto  and  deny 
that  the  Commission  had  before  it  evidence  showing  that 
the  increased  rates  on  potatoes  to  Searsport  have  greatly 
reduced  the  movement  of  potato  traffic,  over  the  rail-water 
route  via  Searsport  and  have,  in  effect,  substantially  closed 
that  route  to  the  commercial  movement  of  potato  traffic  and 
relators  allege  that  the  true  effect  of  the  rates  to 
193  Searsport  was  not  apparent  at  the  time  of  the  hear¬ 
ing  a  short  time  following  the  substantial  increases 
in  the  rates  and  has  become  apparent  only  since  the  said 
hearing  in  J anuary,  1933. 

Further  replying  to  paragraph  VI  of  the  answer,  rela¬ 
tors  admit,  if  material,  that  included  in  the  evidence  before 
the  Commission  were  data  comparing  the  cost  of  transpor¬ 
tation  on  the  Bangor  &  Aroostook  for  all  traffic  with  the 
cost  cost  of  transportation  on  other  carriers  for  all  traffic, 
but  deny  that  there  was  any  evidence  in  the  record  showing 
that  the  cost  of  transporting  potato  traffic  on  the  Bangor 
&  Aroostook  was  as  great  or  greater  than  the  cost  of  trans¬ 
porting  potato  traffic  on  other  railroads  and  further  deny 
that  the  cdst  of  transporting  potato  traffic  on  the  Bangor 
&  Aroostook  compared  with  the  cost  on  the  same  traffic  on 
other  carriers  in  any  way  justifies  much  greater  rates  on 
the  Bangor  &  Aroostook  than  on  other  carriers  or  that  there 
is  any  relation  between  the  much  higher  potato  rates  pre¬ 
scribed  or  approved  for  application  on  the  Bangor  &  Aroos¬ 
took  and  the  relative  costs  of  operation  on  the  various  roads 
or  that  the  Commission  based  its  decision  or  conclusions  on 
such  evidence.  Relators  further  deny  that  the  evidence  be¬ 
fore  the  Commission  supported  any  claim  that  the  move¬ 
ment  via  Searsport  had  an  adverse  effect  on  the  marketing 
or  distribution  of  potatoes  or  the  rail  movement  of  potato 
traffic.  Relators  admit,  if  material,  that  the  record  before 
the  Commission  contained  evidence  bearing  upon  the  rail 
movement  of  potato  traffic  for  several  years  prior  to  the 
time  of  hearing  but  deny  that  the  evidence  before  the  Com¬ 
mission  showed  the  true  effect  of  the  increased  rates  to 
Searsport  on  the  movement  via  Searsport  over  the  rail- 
water  route  and  deny  all  other  allegations  in  said  para¬ 
graph  except  to  the  extent  that  they  admit  allegations  in 
the  petition. 
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7)  Replying  to  paragraph  VII  of  the  answer,  relators 
deny  that  the  Commission  has  exercised  jurisdiction  over 
the  subject  matter  of  relators’  complaints  as  required  by 
the  Interstate  Commerce  Act  and  allege  that  the  Commis¬ 
sion  can  exercise  jurisdiction  only  within  the  limits  imposed 
by  the  Act  upon  its  judgment  and  discretion  and  must  ex¬ 
ercise  its  jurisdiction  and  judgment  as  directed  by  the  man¬ 
date  of  Congress  as  its  statutory  duty. 

Replying  further  to  paragraph  VII  of  the  answer,  rela¬ 
tors  deny  that  this  action  is  one  to  set  aside,  vacate  or  annul 
any  order  of  the  Commission  or  that  it  is  in  sub- 
194  stance  or  form  an  appeal  from  a  decisionj  or  nega¬ 
tive  order  of  the  Interstate  Commerce  Commission 
and  relators  allege  that  this  honorable  Court  has  full  power 
and  jurisdiction  to  issue  a  writ  of  mandamus  directed  to 
the  Commission  commanding  it  to  take  jurisdiction  of  rela¬ 
tors’  complaints  and  decide  them  on  their  merits  in  accord¬ 
ance  with  the  Interstate  Commerce  Act  and  relators  further 
allege  that  by  this  petition  they  seek  only  to  compel  the 
Commission  to  perform  its  ministerial  duty  of  determining 
the  reasonableness  of  rates  complained  of  within  jthe  limits 
of  its  discretion  after  a  fair  hearing. 

Wherefore  relators  deny  and  join  issue  on  each  |and  every 
material  allegation  in  said  answer  of  intervened,  Bangor 
and  Aroostook  Railroad  Company,  not  herein  exp  ressly  ad¬ 
mitted,  confessed  and  avoided,  or  controverted  by  the  rec¬ 
ord  as  made  in  said  proceeding  entitled  Maine  Potato 
Growers  &  Shippers  Association  et  al  vs.  Bangor  &  Aroos¬ 
took  Railroad  Company,  Dockets  Nos.  25911  and  j>5679,  and 
pray,  as  in  the  first  instance,  for  a  writ  of  mandamus,  di¬ 
rected  to  respondent,  Interstate  Commerce  Commission, 
commanding  it  forthwith  to  perform  its  ministerial  duty  in 
accordance  with  the  provisions  of  the  Interstate  Commerce 
Act,  as  alleged  in  the  petition. 

Maine  Potato  Growers  &  Shippers  Association, 
Phillips  &  Company,  Inc.,  J.  L.  Budr^au 

By  WILBUR  LaROE  JR, 
FREDERICK  E  BROWN 
ARTHUR  L.  WINN  JR 

Attorneys  for  Relators 
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195  State  of  Maine, 

County  of  ,  ss: 

* 

A.  J.  Beck,  being  duly  sworn,  deposes  and  says:  That 
he  is  President  of  Maine  Potato  Growers  &  Shippers  Asso¬ 
ciation,  one  of  the  relators  in  the  above  entitled  cause,  and 
has  read  the  foregoing  replication  to  the  answer  of  inter¬ 
vener,  Bangor  &  Aroostook  Railroad  Company,  and  that 
the  statements  of  fact  therein  contained  are  true  to  the 
best  of  his  knowledge  and  belief. 

A.  J.  BECK 

Sworn  to  before  me  this  24th  day  of  April,  1935. 

LAUREL  W.  THOMPSON 
(SEAL)  Notary 

]  96  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207 

United  States  of  America  at  the  Relation  of  Maine  Potato 
Growers’  &  Shippers’  Association,  Phillips  &  Com¬ 
pany,  Inc.,  and  J.  L.  Budreau,  Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

Filed  May  2,  1935 

Rejoinder  of  Intervener,  Bangor  and  Aroostook  Railroad 
Company,  to  Reply  of  Relators  to  Its  Answer. 

*  #  *  *  *  #  * 

This  Intervener  denies  that  the  Interstate  Commerce 
Commission  failed  to  perform  any  ministerial  duty  imposed 
on  it  by  statute,  denies  that  the  said  Commission  made  and 
rendered  its  decisions,  findings,  conclusions,  and  orders 
otherwise  than  in  conformance  with  every  ministerial  duty 
required  by  statute,  and  denies  each  and  every  allegation, 
statement  or  suggestion  to  the  contrary  as  contained  in  the 
Relators’  reply  to  the  answer  of  this  Intervener.  And  this 
Intervene!*  further  denies  each  and  every  other  allegation, 
to  the  extent  any  such  allegation  may  be  relevant  or  ma¬ 
terial,  in  the  said  reply  contained  unless  otherwise  expressly 
admitted  by  this  Intervener  in  its  answer,  and  it  joins  is¬ 
sue  with  the  Relators  and  prays,  as  in  its  answer,  that  the 
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I 

bill  to  show  cause  issued  herein  be  discharged  and  that  the 
petition  be  dismissed. 

Bangor  &  Aroostook  Railroad  Company 

By  FRANK  C.  WRIGHT 

Vice-President 

HENRY  J.  HART 
WILBUR  L.  GRAY 

Attorneys  for  Intervener 

Dated  at  Washington,  D.  C.  May  2,  1935.  j 

197  District  of  Columbia,  ss:  ! 

Frank  C.  Wright,  being  first  duly  sworn  deposes  and  says 
that  he  is  the  Vice-President  of  the  Bangor  and  A  roostook 
Railroad  Company,  the  above  named  intervene^,  and  as 
such  Vice-President  on  behalf  of  said  Company,  njakes  affi¬ 
davit  that  he  has  read  the  foregoing  answer,  know^  the  con¬ 
tents  thereof,  duly  signed  the  same,  for  and  in  behalf  of 
said  Company,  and  that  the  same  is  true. 

FRANK  C.  WRIGHT  j 


Subscribed  and  sworn  to  before  me  this  2nd  daf  of  May, 
1935. 

ELLEN  L.  WARD 

(Seal)  Notary  Public 

Commission  expires  12/13/38 


198  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207.  j 

United  States  of  America  at  the  Relation  of  Maijie  Potato 
Growers’  &  Shippers’  Association,  Phillips1  &  Com¬ 
pany,  Inc.,  and  J.  L.  Budreau,  Relators , 

V. 


Interstate  Commerce  Commission,  Respondent. 


Rejoinder  of  Interstate  Commerce  Commission  to  Reply 

of  Relators  to  Its  Answer. 

Filed  May  4,  1935. 

The  Interstate  Commerce  Commission,  hereinafter  called 
the  Commission,  the  respondent  in  the  above-entitled  suit, 
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denies  that  in  considering,  determining  and  deciding  the 
complaint  of  relators,  entitled  Maine  Potato  Growers  ’  & 
Shippers’  Association  v.  Bangor  &  Aroostook  Railroad 
Company,  it  failed  to  perform  any  ministerial  duty  imposed 
upon  it  by  statute,  denies  that  it  made  and  rendered  its  de¬ 
cisions,  findings,  conclusions  and  orders  otherwise  than  in 
conformity  with  its  ministerial  duties,  and  denies  each  and 
every  allegation,  statement,  or  suggestion  to  the  contrary 
contained  in  the  relators’  reply  to  the  Commission’s  an¬ 
swer.  The  Commission  further  denies  each  and  every  other 
allegation,  to  the  extent  that  any  such  allegation  may  be 
relevant  or  material,  in  the  said  reply  contained,  unless 
otherwise  expressly  admitted  by  the  Commission  in  its  an¬ 
swer,  and  it  joins  issue  with  the  relators  and  prays, 
199  as  in  its  answer,  that  the  rule  to  show  cause  issued 
herein  be  discharged,  and  that  the  petition  be  dis¬ 
missed. 

INTERSTATE  COMMERCE 
COMMISSION 
By  J.  STANLEY  PAYNE 

Assistant  Chief  Counsel. 

DANIEL  W.  KNOWLTON 

Chief  Counsel. 

City  of  Washington, 

District  of  Columbia,  ss : 

Frank  McManamy,  being  duly  sworn,  deposes  and  says 
that  he  is  a  member  of  the  Interstate  Commerce  Commis¬ 
sion,  the  above-named  respondent,  and  makes  this  affidavit 
on  behalf  of  said  Commission;  that  he  has  read  the  forego- 
ing  rejoinder,  knows  the  contents  thereof,  and  that  the  same 
is  true. 

•  FRANK  McMANAMY 

Subscribed  and  sworn  to  before  the  undersigned,  a  no¬ 
tary  public,  within  and  for  the  District  of  Columbia,  this 
3rd  day  of  May,  1935. 

i  EUGENIA  W.  SUTER 

(SEAL) 
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Memorandum 

October  8,  1935 

Stipulation  that  case  shall  be  presented  to  coujrt  on  both 
the  facts  and  law,  without  jury,  filed. 

i 

200  Memo.  Opinion  on  Petition  for  Writ  of  Mandamus 

Filed  November  25,  1935 

*  #  #  #  *  *  *  *j# 

In  my  opinion,  the  writ  of  mandamus  must  ^e  denied. 
The  writ  is  only  justified  where  it  clearly  appears  there  has 
been  a  failure  to  perform  a  duty  or  exercise  a  function 
plainly  required  by  law.  I  think  the  record  does  not  dis¬ 
close  any  such  failure.  On  the  contrary  it  seems  fairly  to 
show  that  the  Commission,  upon  taking  jurisdiction  of  the 
controversy  presented  by  the  complaint,  proceeded  in  a 
regular  way  to  hear  and  determine  the  case,  giving  con¬ 
sideration  to  all  those  factors  legally  requisite  as  a  basis 
for  its  conclusions  that  the  rates  were  not  unreasonable, 
prejudicial  or  otherwise  unlawful,  and  that  its  actions  upon 
the  original  complaint  and  the  petition  for  rehearing  were 
reached  without  abuse,  in  the  exercise  of  its  judgment  and 
discretion.  If  the  Commission  in  its  consideration  of  those 
matters  failed  to  give  due  weight  to  the  particular  factors, 
and  the  evidence  bearing  thereon,  as  stressed  by  relators, 
or  otherwise  erred  in  its  judgment  concerning  tbe  facts  or 
the  law%  the  remedy,  of  course,  is  not  by  mandamus. 

In  conformity  with  these  views  an  order  will  be  entered 
denying  the  writ  and  dismissing  the  petition. 

JAMES  M  PROCTOft 

Justice 

November  25,  1935 

201  Memorandum 
November  25,  1935 

Rule  discharged,  wTrit  denied  and  petition  dismissed, 
costs  vs  Relators.  Exception  duly  noted. 
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Supreme  Court  of  the  District  of  Columbia 

Wednesday,  November  27,  1935. 

Session  resumed  pursuant  to  adjournment,  Hon.  Jen¬ 
nings  Bailey,  Justice,  presiding. 

•**##**#*# 

Come  now  the  relators  by  their  attorneys  of  record  and, 
in  open  Court,  note  an  appeal  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  from  the  judgment 
entered  herein  November  25,  1935;  whereupon,  an  under¬ 
taking  to  act  as  a  cost  bond  is  hereby  fixed  in  the  sum  of 
One  Hundred  Dollars  ($100.00)  with  leave  to  deposit  Fifty 
Dollars  ($50.00)  cash  with  the  clerk  in  lieu  thereof. 

202  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207 

United  States,  ex  rel.  Maine  Potato  Growers  &  Shippers 

Association  et  al.  Relators , 

v. 

Interstate  Commerce  Commission,  Respondent, 

Motion  to  Set  Aside  and  Vacate  Judgment  and  to  Re-enter 

Judgment  Herein 

Filed  December  10, 1935. 

*  1  *  *  *  *  *  *  *  # 

Come  now  relators  in  the  above  entitled  proceeding  by 
their  counsel  and  move  the  Court  to  set  aside,  to  vacate  and 
to  set  at  naught  the  judgment  entered  herein  on  the  25th 
day  of  November,  A.D.,  1935,  and  to  re-enter  judgment 
herein  the  20th  day  of  December,  A.D.,  1935,  in  order  to 
preserve  the  rights  of  the  parties. 

Attached  hereto  is  an  affidavit  which  will  be  read  in  sup¬ 
port  of  the  above  mentioned  motion. 

I  WILBUR  A.  LaROE  JR 

ARTHUR  L.  WINN  JR 
GEORGE  E.  EDELIN 

Attorneys  for  Relators 


I 
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203  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207 

United  States,  ex  rel.  Maine  Potato  Growers  &  Shippers 

Association  et  al.  Relators, 

v. 

Interstate  Commerce  Commission,  Respondent. 

Affidavit 

Filed  December  10,  1935. 

District  of  Columbia,  ss: 

Arthur  L.  Winn,  Jr.,  being  first  duly  sworn  0:1  oath,  de¬ 
poses  and  says,  as  follows: 

1.  He  is  counsel  for  Maine  Potato  Growers  §  Shippers 
Association,  Phillips  &  Company,  Incorporated,  and  J.  L. 
Budreau,  relators  in  the  above  entitled  proceeding,  and 
makes  this  affidavit  on  behalf  of  said  relators. 

2.  Late  in  the  afternoon  of  November  25tli,  1935,  the  of¬ 
fice  of  counsel  received  a  telephone  communicatidn  from  the 
Clerk  of  the  Court  that  verdict  had  been  reacjied  by  the 
presiding  Justice  in  the  above  proceeding,  and  [that  actual 
notice  of  verdict  having  been  reached  did  not  resell  counsel 
for  relators,  or  any  of  them  until  the  morning  of  Novem¬ 
ber  26th,  1935. 

3.  Upon  investigation  of  the  court  records,  Counsel  for 
relators  discovered  that  judgment  had  been  entered  No¬ 
vember  25th,  1935,  and  prior  to  entering  of  judgment  coun¬ 
sel  for  relators  had  no  opportunity  to  present  any  motions 
which  they  consider  necessary  to  protect  the  rights  of  rela¬ 
tors  on  appeal,  the  opportunity  to  make  such  lhotions  be¬ 
ing  contemplated  and  assured  by  paragraph  3  of  Rule  45 
of  the  Rules  of  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia. 

4.  The  ruling,  finding  and  verdict  of  the  Court  in  the 
above  entitled  proceeding  is  general  and  it  is  the  opinion 
of  counsel  that  the  rights  of  relators  and  the  perfection  of 
the  record  for  appeal  in  a  manner  to  permit  determination 

of  the  real  issues  presented  to  the  Court  require  an 

204  opportunity  for  counsel  for  relators  to  mqve  that  the 
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court  make  special  findings  of  fact  and  to  present, 
prior  to  judgment,  relators  requested  findings  of  fact  and 
conclusions  of  law. 

'  ARTHUR  L.  WINN  JR 


Subscribed  and  sworn  to  before  me  this  9th  day  of  De¬ 
cember,  1935. 

PAULINE  F.  MURRELL 

(Notarial  Seal)  Notary  Public 

My  commission  expires  Feb.  9,  1940 

Supreme  Court  of  the  District  of  Columbia 

Thursday,  December  12,  1935. 

Session  resumed  pursuant  to  adjournment,  Hon.  James 
M.  Proctor,  Justice,  presiding. 

*#*•#***# 

Upon  consideration  of  the  motion  filed  herein,  to  set 
aside  judgment  of  November  25,  1935,  it  is  ordered  that 
said  motion  be,  and  the  same  is  hereby  granted,  and  the 
judgment  Entered  herein  November  25,  1935,  is  hereby  va¬ 
cated,  set  aside  and  for  naught  held,  with  leave  to  the  pe¬ 
titioners  to  file  a  motion  for  re-hearing  within  five  days 
hereof  or  other  pleading  as  they  may  be  so  advised. 

205  Motion  for  Special  Findings  of  Fact,  for  Rulings  on 
Relators’  Propositions  of  Law,  and  for  Judgment 

Filed  December  17, 1935 
*  1  *  *  *  *  •  #  *  # 

Come  now  relators  in  the  above  entitled  proceeding  by 
their  counsel  and  move  the  Court — 

1.  To  make  special  findings  of  fact. 

2.  To  make  special  findings  of  the  uncontradicted  facts. 

3.  To  rule  on  relators’  submitted  propositions  of  law. 

4.  To  direct  the  entry  of  judgment  for  relators  on  the 
pleadings  and  the  uncontradicted  evidence  before  the  Court. 

i  WILBUR  LaROE  JR 

ARTHUR  L.  WINN  JR 
i  GEORGE  E  EDELIN 

i  Attorneys  for  Relators 
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Memoranda 

December  17, 1935 

Special  Findings  of  Fact  requested  by  Relators,  filed. 
Propositions  of  law  submitted  by  relators  to  thb  court  for 
ruling. 

206  Supreme  Court  of  the  District  of  Columbia 

Friday,  January  jlO,  1936. 

Session  resumed  pursuant  to  adjournment,  Hon.  James 
M.  Proctor,  Justice,  presiding. 


* 


* 


# 


* 


This  cause  came  on  for  hearing  upon  the  petition  filed 
herein  for  writ  of  mandamus,  the  rule  to  show  c^use  issued 
thereon,  the  answer  to  said  petition  and  rule,  abd  the  same 
having  been  duly  argued,  it  is  ordered  that  said  jpetition  be, 
and  the  same  is  hereby  dismissed  and  the  rule  to  [show  cause 
discharged. 

To  the  foregoing  order  an  exception  is  dulyj  noted  and 
allowed. 

And  thereupon,  upon  consideration  of  the  njiotion  filed 
herein,  for  special  findings  of  fact,  for  rulings  relators’ 
propositions  of  law,  and  for  judgment,  it  is  ordered  that 
said  motion  and  each  and  every  part  thereof,  |)e,  and  the 
same  is  hereby  denied. 

To  the  foregoing  order  the  relators  by  their  attorneys  of 
record  note  an  exception  which  is  duly  allowed. 

Whereupon,  the  relators  by  their  attorneys  jiote  an  ex 
ception  to  the  general  findings  of  fact  and  co| 
law  of  the  Court,  which  exception  is  duly  allow] 

Wherefore,  it  is  considered  that  relators  tdke  nothing 


inclusion  of 
ed. 


day,  be  for 
defense  to 


by  this  action  that  respondent  go  hence  without 
nothing  held  and  recover  of  relators  its  costs  of 
be  taxed  by  the  clerk  and  have  execution  thereof. 

From  the  foregoing  judgment  the  relators  by  their  at¬ 
torneys  of  record,  in  open  Court,  note  an  appeal  to  the 
United  States  Court  of  Appeals  for  thej  District  of 
207  Columbia;  whereupon,  an  undertaking  to  act  as  a 
cost  bond  is  hereby  fixed  at  One  Hundred  Dollars 
($100.00)  with  leave  to  deposit  Fifty  Dollars  ($50.00)  cash 
with  the  clerk  in  lieu  thereof. 
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Memoranda 

January  28,  1936 

Time  to  file  Bill  of  Exceptions  extended  to  and  including 
March  11,  1936. 

January  30,  1936 

Undertaking  on  appeal  approved  and  filed. 

March  10,  1936 
Bill  of  Exceptions  filed. 

208  In  the  Supreme  Court  of  the  District  of  Columbia 

At  Law  No.  85207 

United  States  ex  rel.  Maine  Potato  Ggowers  &  Shippers 

Association  et  al.,  Relators , 

v. 

Interstate  Commerce  Commission,  Respondent. 
Assignment  of  Errors 
Filed  March  10,  1936. 

**####**# 

Come  now  Maine  Potato  Growers  &  Shippers  Associa¬ 
tion,  Phillips  &  Company,  Inc.,  and  J.  L.  Budreau,  Belators, 
appellants  in  the  above  entitled  cause,  by  their  attorneys, 
and  assign  as  errors  in  the  above  entitled  proceeding  the 
following : 

The  Court  erred: 

1.  In  ordering  that  the  rule  to  show  cause  be  discharged 
and  the  petition  dismissed. 

2.  In  ruling  that  the  relators  are  not  entitled  to  a  writ  of 
mandamus  as  prayed  for  in  the  petition. 

3.  In  ruling  that  upon  the  pleadings  and  the  uncontra¬ 
dicted  evidence  of  record  the  relators  are  not  entitled  to  a 
writ  of  mandamus  as  prayed  for  in  the  petition. 

4.  In  overruling  the  relators’  motion  for  judgment  upon 
the  pleadings  and  the  uncontradicted  evidence  of  record. 

5.  In  refusing  to  direct  the  issuance  of  the  writ  of  man¬ 
damus  as  prayed  for  in  the  petition  upon  the  pleadings  and 
the  uncontradicted  evidence  of  record. 
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6.  In  ruling  that  respondent  had  not  failed  to  perform 
any  duty  or  to  exercise  any  function  plainly  required  by 
law. 

7.  In  refusing  to  make  special  findings  of  fact,  j 

8.  In  refusing  to  make  special  findings  of  the ;  uncontra¬ 
dicted  facts. 

9.  In  refusing  to  rule  on  the  propositions  of  law  sub¬ 
mitted  by  relators. 

10.  In  ruling  that  the  relators  had  received  on  their  com¬ 
plaints  filed  with  respondent  the  fair  hearing  required  by 
the  Interstate  Commerce  Act. 

11.  In  ruling  that  respondent  had  exercised  its 
209  jurisdiction  in  the  manner  required  by  the  [Interstate 
Commerce  Act. 

12.  In  ruling  that  it  did  not  clearly  appear  from  the  evi¬ 
dence  before  the  Commission  that  respondent  had  failed  to 
perform  a  duty  or  to  exercise  any  function  plainly  required 

bv  law. 

* 

13.  In  ruling  that  the  respondent  has  jurisdiction  to  ex¬ 
ercise  the  delegated  rate-making  power  without  |  regard  to 
the  essential  conditions  imposed  by  Congress  upon  its  ex¬ 
ercise. 

14.  In  ruling  that  respondent  has  performed  its  duty  to 
enforce  the  Interstate  Commerce  Act,  prohibiting  unrea¬ 
sonable  rates,  by  dismissing  relators’  complaints  against  in¬ 
creased  rates  as  unreasonable  without  considering  the  rea¬ 
sonableness  of  the  rates  complained  of  in  the  npanner  re¬ 
quired  by  the  Interstate  Commerce  Act. 

15.  In  ruling  that  respondent  took  jurisdiction  jff  relators 
complaints  and  considered  them  as  required  by  i the  Inter¬ 
state  Commerce  Act. 

16.  In  ruling  that  the  writ  of  mandamus  is  not  ;he  proper 
remedy  to  compel  the  Commission  to  give  effect  i:i  the  exer¬ 
cise  of  its  judgment  as  to  the  reasonableness  of  fates  com¬ 
plained  of  to  the  factors  of  reasonableness  specified  in  the 
Interstate  Commerce  Act,  the  policy  of  Congress  therein 
provided,  and  the  policy  announced  in  Transportation  Act, 
1920,  and  to  evidence  bearing  thereon. 

17.  In  ruling  that  upon  complaint  by  relators  Against  in¬ 
creased  rates  as  unreasonable  the  Interstate  Condmerce  Act 


does  not  require  respondent  to  give  due  consideration  in 
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its  determination  of  reasonableness  to  the  need,  in  the  pub¬ 
lic  interest,  of  the  lowest  rates  consistent  with  adequate  and 
efficient  railway  transportation  service  and  the  evidence  be¬ 
fore  respondent  bearing  thereon. 

18.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  as  unreasonable  the  Interstate  Commerce  Act 
does  not  require  respondent  to  give  effect  and  weight  in  its 
determination  of  reasonableness  to  the  need,  in  the  public 
interest,  of  the  lowest  rates  consistent  with  adequate  and 
efficient  railway  transportation  service  and  the  evidence 
before  respondent  bearing  thereon. 

191  In  ruling  that  upon  complaint  by  relators 
210  against  increased  rates  as  unreasonable,  the  Inter¬ 
state  Commerce  Act  does  not  require  respondent  to 
give  due  consideration  in  its  determination  of  reasonable¬ 
ness  to  the  prosperity  of  the  railroad  on  a  level  of  charges 
the  same  as  in  effect  prior  to  the  increase  and  to  whether 
there  is  any  need  by  the  carrier  for  additional  revenue  to 
enable  it  to  render  adequate  and  efficient  railway  transpor¬ 
tation  service,  and  to  the  evidence  before  respondent  bear¬ 
ing  thereon. 

20.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  as  unreasonable,  the  Interstate  Commerce  Act 
does  not  require  respondent  to  determine  and  consider 
whether  the  carrier  making  the  increase  is  in  need  of  addi¬ 
tional  revenue  and  whether  rates  on  a  lower  level  would  not 
increase  the  volume  of  movement  of  traffic  and  the  revenue 
of  the  carrier. 

21.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  as  unreasonable,  the  Interstate  Commerce 
Act  does  not  require  respondent  to  give  due  consideration 
to  the  effect  of  the  rates  on  the  movement  of  traffic. 

22.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  as  unreasonable,  the  Interstate  Commerce  Act 
does  not  require  respondent  to  hear  the  evidence  offered 
by  relators  in  a  petition  for  rehearing  showing  that  the  real 
effect  of  the  increased  rates  was  not  disclosed  at  the  hear¬ 
ing,  that  the  inadequate  evidence  in  the  record  before  the 
Commission  on  this  factor  of  reasonableness  indicating  no 
substantial  reduction  in  movement  was  misleading  and  un¬ 
true,  and  that  the  real  effect  of  the  increased  rates  is  to  pre- 
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vent  the  movement  of  thousands  of  cars  of  traijfic  which 
would  move  at  rates  no  lower  than  those  in  effect  prior  to 
the  increase. 

23.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  as  unreasonable,  the  Interstate  Commerce 
Act  does  not  require  respondent  to  permit  relators  to  en¬ 
lighten  the  record  before  it  as  to  the  real  effect  of  the  in¬ 
creased  rates  on  the  movement  of  traffic. 

24.  In  ruling  that  upon  complaint  byj  relators 
211  against  increased  rates  as  unreasonable,  tjhe  Inter¬ 
state  Commerce  Act  does  not  require  respondent  to 
give  effect  and  weight  in  its  determination  of  reasonable¬ 
ness  to  the  effect  of  the  rates  complained  of  on  the  move¬ 
ment  of  traffic. 

25.  In  ruling  that  upon  complaint  by  relators  against 
rates  increased  August  18,  1934,  as  unreasonable,  f;he  Inter¬ 
state  Commerce  Act  does  not  require  respondent  to  disap¬ 
prove  the  increased  rates  and  find  them  unreasonable  un¬ 
less  respondent  finds  that  the  railroad  making  the  increase 
has  sustained  the  burden  of  proving  the  increased  [rates  rea¬ 
sonable  taking  into  consideration  the  factors  of  reasonable¬ 
ness  specified  in  the  Interstate  Commerce  Act. 

26.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  applying  to  a  port  on  traffic  transhipped  by 
water  in  interstate  commerce  and  seeking  reasonable  pro¬ 
portional  rates  to  the  port,  the  Interstate  Commerce  Act 
and  Transportation  Act,  1920,  do  not  require  respondent  to 
consider  the  effect  of  the  increased  rates  on  the  movement  of 
traffic  over  the  rail  and  water  route  and  the  effect  of  the 
rates  on  water  transportation  from  the  port. 

27.  In  ruling  that  upon  complaint  by  relators  against  in¬ 
creased  rates  applying  to  a  port  on  traffic  transhipped  by 
water  in  interstate  commerce  and  seeking  reasonable  pro¬ 
portional  rates  to  the  port  that  the  Interstate  Commerce 
Act  and  Transportation  Act,  1920,  do  not  require  respon¬ 
dent  to  give  consideration  to  the  purpose  of  the  railroad  in 
increasing  the  rates  to  maliciously  and  deliberately  destroy 
water  transportation  and  stifle  the  movement  of  traffic  and 
to  whether  the  increase  is  not  contrary  to  the  policy  and 
purpose  of  Congress,  in  determining  whether  the  carrier 
has  sustained  the  burden  of  proving  the  increased  rates  to 
be  reasonable. 
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28.  In  ruling  that  the  Interstate  Commerce  Act  does  not 
require  respondent  to  grant  relators  a  fair  and  full  hearing 
on  their  complaints  by  determining  the  reasonableness  of 
the  rates  complained  of  in  the  manner  required  by  the  In¬ 
terstate  Commerce  Act. 

29.  In  ruling  that  mandamus  is  not  the  proper 
212  remedy  to  compel  respondent  to  determine  the  rea¬ 
sonableness  of  the  rates  complained  of  in  the  maimer 
required  by  the  Interstate  Commerce  Act. 

30.  In  ruling  that  the  Interstate  Commerce  Act  does  not 
require  respondent  to  make  findings  showing  that  its  con¬ 
clusion  on  relators’  complaints  is  based  on  a  judgment  ex¬ 
ercised  as  directed  by  the  Interstate  Commerce  Act. 

31.  In  ruling  that  evasion  by  respondent  sub  silentio  of 
its  duty  to  determine  the  reasonableness  of  rates  com¬ 
plained  of  in  the  manner  directed  by  the  Interstate  Com¬ 
merce  Act  makes  respondent  immune  to  the  remedy  of  man¬ 
damus  to  compel  enforcement  of  the  Interstate  Commerce 
Act. 

32.  In  ruling  that  the  remedy  of  mandamus  is  not  avail¬ 
able  to  compel  respondent  to  determine  the  reasonableness 
of  the  rates  complained  of  in  the  manner  directed  by  the 
Interstate  Commerce  Act. 

33.  In  sustaining  the  respondent’s  and  intervener’s  ob¬ 
jection  to  the  admission  in  evidence  of  a  certified  true  copy 
of  the  Interstate  Commerce  Commission’s  Tentative  Deter¬ 
mination  of  the  Excess  Income  of  the  Bangor  &  Aroostook 
Railroad  Company  for  the  period  from  September  1st  to 
December  31st,  1920,  and  for  the  calendar  years  1921  to 
1927,  both  inclusive,  and  its  Tentative  Recapture  Report 
setting  forth  said  Determination,  in  the  Commission  pro¬ 
ceeding  entitled  “Finance  Docket  No.  3626,  Excess  Income 
of  Bangor  &  Aroostook  Railroad  Company.”  (Bill  of  Ex¬ 
ceptions.) 

34.  In  Sustaining  the  respondent’s  and  intervener’s  ob¬ 
jection  to  the  admission  in  evidence  of  a  certified  true  copy 
of  the  daily  market  reports  of  the  United  States  Depart¬ 
ment  of  Agriculture  known  as  “Official  Market  Reports  on 
Potatoes ’f  covering  the  movement  of  Maine  potatoes  in  the 
1934-1935  shipping  season,  including  the  movement  through 
Sear  sport  together  with  other  information  contained  in  Re¬ 
lator’s  Exhibit  No.  26. 
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35.  In  sustaining  the  respondent’s  and  interven- 
213  er’s  objection  to  the  admission  in  evidence  of  oral 
testimony  offered  to  prove  the  pressing  public  need 
in  Aroostook  County  since  the  hearing  before  thel  Commis¬ 
sion  closed  for  the  transportation  of  potatoes  at  i;he  lowest 
rates  consistent  with  adequate  and  efficient  railway  trans¬ 
portation  service,  and  the  effect  of  the  increased  rates  on 
potatoes  to  Searsport  in  preventing  the  movenient  of  at 
least  5,000  cars  of  potatoes  in  the  1934-1935  shipping  season 
which  had  to  be  dumped  and  wasted  in  Aroostook  County 
but  which  could  have  moved  over  the  Searsport  rail-water 
route  at  rail  rates  to  Searsport  slightly  lower  tHan  the  in¬ 
creased  rates  but  not  lower  than  the  rates  in  effect  prior  to 
the  increase. 

36.  In  other  respects  apparent  of  record. 

WILBUR  A.  LaROE,  Jr., 
ARTHUR  L.  WINN,  Jr., 
Attorneys  for  the  Relators, 


Service  of  a  copy  acknowledged  this  9th  day! of  March, 
1936. 


J.  STANLEY  PAYN®, 
Attorney  for  Respondent, 
Interstate  Commerce  Conmission. 


HENRY  J.  HART, 

JOSEPH  T.  SHERIEjR, 

Attorneys  for  Intervener, 
Bangor  &  Aroostook  Railroad  Company. 

G.  F.  SNYDER, 

Attorney  for  Interveners, 
Boston  &  Maine  Railroad  Company, 
Maine  Central  Railroad  Compan^, 
Aroostook  Valley  Railroad  Company, 
Canadian  Pacific  Railway  Company, 

The  New  York,  New  Haven  and  Hartford 
Railroad  Company. 


178  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

214  Supreme  Court  of  the  District  of  Columbia. 

Tuesday,  March  10,  1936. 

Session  resumed  pursuant  to  adjournment,  Hon.  James 
M.  Proctor,  Justice,  presiding. 

******* 

Come  now  the  parties  hereto  by  their  respective  attor¬ 
neys  of  record,  and  thereupon,  the  relators  by  their  attorney 
submit  to  the  Court  their  Bill  of  Exceptions  taken  at  the 
trial  of  this  cause,  and  pray  that  the  same  be  signed  and 
made  of  record,  nunc  pro  tunc,  which  is  hereby  accordingly 
done. 

215  In  the  Supreme  Court  of  the  District  of  Columbia. 

At  Law  No.  85207. 

United  States  ex  rel.  Maine  Potato  Growers  &  Shippers 

Association,  et  al.,  Relators. 
vs. 

Interstate  Commerce  Commission,  Respondent. 

|  Designation  of  Record  on  Appeal. 

Filed  February  17,  1936. 

Come  nbw  Maine  Potato  Growers  &  Shippers  Associa¬ 
tion,  Phillips  &  Company,  Inc.,  and  J.  L.  Budreau,  Relators, 
appellants 1  in  the  above  entitled  cause,  by  their  attorneys, 
and  designate  the  parts  of  the  record  which  they  desire  to 
have  included  in  the  transcript,  said  parts  being  considered 
sufficient  for  the  determination  of  the  question  raised  on 
appeal,  namely : 

1.  Petition  for  writ  of  mandamus  with  exhibits  and  rule 
to  show  cause. 

2.  Memoranda  of  leave  granted  to  Bangor  and  Aroostook 
Railroad  Company,  New  York,  New  Haven  and  Hartford 
Railroad  Company,  Boston  and  Maine  Railroad,  Aroostook 
Valley  Railroad  Company,  Maine  Central  Railroad  Com¬ 
pany  and  Canadian  Pacific  Railway  Company  to  intervene. 

3.  Respondent’s  answer  with  exhibits. 

4.  Reply  of  relators  to  answer  of  respondent. 

5.  Respondent’s  rejoinder. 

6.  Memorandum  of  stipulation  between  counsel  as  to  pro¬ 
ceeding  without  jury. 
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7.  Memorandum  of  Justice  Proctor  filed  November  25, 
1935. 

8.  Judgment  discharging  rule  to  show  cause  and  dis¬ 
missing  petition  entered  November  25,  1935. 

9.  Motion  to  vacate  and  set  aside  judgment  entered  No¬ 
vember  25, 1935  and  supporting  affidavit. 

10.  Minute  entry  of  order  vacating  and  setting  aside 
judgment  entered  November  25,  1935. 

11.  Memorandum  of  filing  on  December  17,  1935  of  Spe¬ 
cial  Findings  of  Fact  Requested  by  Relators. 

12.  Memorandum  of  filing  on  December  17,  1930  of  Prop¬ 
ositions  of  Law  Submitted  by  Relators  for  Rulihg. 

13.  Motion  for  special  findings  of  fact,  for  special  find¬ 
ings  of  the  uncontradicted  facts,  for  rulings  on  relators’ 
submitted  propositions  of  law,  and  for  judgment  for  re¬ 
lators  on  the  pleadings  and  evidence. 

14.  Minute  entry  of  order  of  Court  denying  motion 
216  for  special  findings  of  fact,  etc.,  and  for  ijudgment, 
entering  judgment  discharging  rule  to  sjiow  cause 
and  dismissing  petition,  and  showing  notation  j  of  appeal 
and  the  fixing  of  undertaking  for  costs  on  appeal. 

15.  Memorandum  of  approval  and  filing  of  undertaking 


for  costs  on  appeal. 

16.  Memoranda  of  extensions  of  time  for  filing  bill  of  ex¬ 
ceptions. 

17.  Relators’  assignment  of  errors. 

18.  Bill  of  exceptions. 

19.  This  designation. 


WILBUR  LaROE,  Jfy, 
FREDERICK  E.  BROWN, 
ARTHUR  L.  WINN,  Jr., 
GEORGE  E.  EDELIN, 

Attorneys  for  Relators. 

Service  of  a  copy  acknowledged  this  17th  day  of  Febru¬ 
ary,  1936. 

J.  STANLEY  PAYNt, 

Attorney  for  Interstate  Commerce  Commission. 

HENRY  J.  HART, 


JOSEPH  T.  SHERIBR, 
Attorney  for  Bangr  and  Aroostook 
Railroad  Company,  Intervener. 
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217  Additional  Designation  of  Record. 

Filed  March  2,  1936. 
**##### 

In  preparing  the  transcript  of  record  on  appeal,  the  Clerk 
will  please  include,  in  addition  to  the  designation  of  record 
filed  herein  by  the  appellants,  the  following : 

(1)  Petition  of  Bangor  &  Aroostook  Railroad  Company 
for  leave  to  intervene,  and  order  thereon. 

(2)  Answer  of  intervener. 

(3)  Adoption  by  other  interveners  of  answers  of  Inter¬ 
state  Commerce  Commission  and  Bangor  &  Aroostook  Rail¬ 
road  Company. . 

(4)  Reply  of  relators  to  answer  of  Bangor  &  Aroostook 
Railroad  Company. 

(5)  Rejoinder  of  intervener  Bangor  &  Aroostook  Rail¬ 
road  Company,  to  reply  of  relators  to  its  answer. 

(6)  Appeal  noted  in  open  court  November  27,  1935,  and 
order  fixing  cost  bond  on  appeal  at  $100.00  or  $50.00  cash 
deposit  in  lieu  thereof. 

J.  STANLEY  PAYNE, 

By  JOSEPH  T.  SHERIER 
Attorneys  for  Respondent. 

1  HENRY  J.  HART, 

!  JOSEPH  T.  SHERIER 

Attorneys  for  Intervener , 
Bangor  &  Aroostook  Railroad  Company. 

Service  of  a  copy  of  the  foregoing  designation  acknowl¬ 
edged  this  29th  day  of  February  1936. 

ARTHUR  L.  WINN  Jr., 

Attorney  for  Relators. 

218  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America 
District  of  Columbia ,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia  hereby  certify  the  foregoing  pages 
numbered  from  1  to  217,  both  inclusive  to  be  a  true  and  cor¬ 
rect  transcript  of  the  record,  according  to  directions  of 
counsel  herein  filed,  copies  of  which  are  made  part  of  this 
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transcript  in  cause  No.  85207  at  Law,  wherein  United  States 
at  the  relation  of  Maine  Potato  Growers  &  Shippers  Asso¬ 
ciation,  et  al.  are  Relators  and  Interstate  Commerce  Com¬ 
mission  is  Respondent  as  the  same  remains  upoji  the  files 
and  of  record  in  said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  10th  day  of  April,  1936. 

FRANK  E.  CUNNiNGHAM, 

Clerk. 

[seal.]  By  CHAS.  B.  COlj’LIN, 

Assistant  Clerk. 

219  In  the  Supreme  Court  of  the  District  of  Colombia 

At  Law. 

No.  85207.  j 

United  States  of  America  at  the  Relation  of  Mai|ne  Potato 
Growers  &  Shippers  Association,  Phillips  &  CJompany, 
Inc.,  and  J.  L.  Budreau,  Relators, 

v. 

Interstate  Commerce  Commission,  Respon 

Bill  of  Exceptions. 

Be  it  remembered  that  at  the  trial  of  this  cause  before 
Mr.  Justice  Proctor,  without  a  jury,  trial  by  jury  having- 
been  waived  by  written  stipulation  filed  in  the  cause,  on 
October  7,  1935  and  on  subsequent  days  proceedings  were 
had  as  follows : 

Wilbur  LaRoe,  Jr.,  and  Arthur  L.  Winn,  Jr..,  Esqs.,  of 
Washington,  D.  C.,  appeared  on  behalf  of  the  relators.  J. 
Stanley  Payne,  Esq.,  of  Washington,  D.  C.,  appeared  on 
behalf  of  the  respondent.  Henry  J.  Hart,  Esq.,  of  Bangor, 
Maine,  by  leave  of  court,  and  Joseph  T.  Sherier,  Esq.,  of 
Washington,  D.  C.,  appeared  on  behalf  of  the  I^angor  and 
Aroostook  Railroad  Company,  intervener.  Wj  A.  Cole, 
Esq.,  of  Boston,  Massachusetts,  by  leave  of  court,  and  G. 
F.  Snyder,  Esq.,  of  Washington,  D.  C.,  appeared  on  behalf 
of  Boston  and  Maine  Railroad,  Maine  Central  Railroad 
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Company,  Aroostook  Valley  Railroad  Company,  the  New 
York,  New  Haven  and  Hartford  Railroad  and  Canadian 
Pacific  Railway  Company,  interveners.  The  evidence  con¬ 
sisted  solely  of  documentary  evidence.  An  offer  of  proof  by 
oral  testimony  was  made  by  counsel  for  relators,  but  upon 
objection  the  offered  testimony  was  not  received. 

Counsel  for  the  relators  offered  in  evidence  certified  true 
copies  of  the  complaints  of  relators  filed  with  the  Inter¬ 
state  Commerce  Commission,  viz.,  complaint  of  Maine  Po¬ 
tato  Growers  &  Shippers  Association  against  Bangor  and 
Aroostook  Railroad  Company,  I.C.C.  Docket  No.  25511, 
filed  with  the  Commission  August  29,  1932,  and  complaint 
of  Phillips  &  Company,  Inc.,  and  J.  L.  Budreau,  and  others, 
against  Bangor  and  Aroostook  Railroad  Company,  I.C.C. 
Docket  No.  25679,  filed  with  the  Commission  November  26, 
1932.  Counsel  for  the  relators  offered  in  evidence  certified 
true  copies  of  the  answers  to  relators’  complaints  by 
Bangor  and  Aroostook  Railroad  Company,  the  sole  de¬ 
fendant  to  the  complaints. 

(These  documents  so  offered  were  received  in  evidence 
marked  ‘ 1  Relators’  Exhibit  No.  1.”) 

The  complaint  No.  25511  alleged  that  Bangor  and  Aroos¬ 
took  Railroad  Company  was  a  common  carrier  of  property 
by  railroad  subject  to  the  provisions  of  the  Inter- 
220  state  Commerce  Act;  that  Maine  Potato  Growers 
and  Shippers  Association  is  a  voluntary  association 
of  potato  growers  and  shippers  in  the  State  of  Maine, 
located  principally  in  Aroostook  County;  and  alleged  fur¬ 
ther  : 

“III.  That  effective  August  18,  1932,  defendant  pub¬ 
lished  and  filed  with  this  Commission,  Supplement  2  to  its 
I.  C.  C.  2272  and  advanced  its  interstate  rates  for  the  trans¬ 
portation  of  potatoes,  when  loaded  in  ordinary  box  cars, 
and  also  on  potatoes  when  loaded  in  refrigerator  cars,  from 
stations  on  defendant’s  line  in  Maine  to  Searsport,  Me.,  for 
delivery  on  wharf  for  transfer  to  vessels;  that  the  said 
rates  prior  to,  and  rates  effective  August  18,  1932  were, 
and  are,  as  shown  below:  (For  convenience  the  origin  sta¬ 
tions  are  arranged  in  groups  but  the  group  numbers  are 
not  designated  in  the  tariff) 
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To  Searsport,  Me. 
FROM 

3 'Aroostook  County : 
Group  1 

Crystal,  Dyer  Brook 
Houlton,  Island  Falls, 
Ludlow,  New  Limerick, 
Oakfield,  Sherman, 
Smvrna  Mills. 


Group  2 

Bridgewater,  Littleton,  j 

Monticello,  Robinson  J 

Group  3 

Ashland,  Caribou,  Easton ' 
Fairmont,  Ft.  Fairfield 
Goodrich,  Limestone, 
Mapleton,  Mars  Hill,  l 

Masardis,  Perham,  Phair, 
Presque  Isle,  Squa  Pan, 
Washburn,  Westfield, 

Group  4 

Eagle  Lake,  Ft.  Kent 
Jemtland,  New  Sweden, 
Portage,  Soldier  Pond, 
Stockholm,  Van  Buren 
Wallagrass,  Winterville  j 

Group  5 

Frenchville,  Grand  Isle 
Keegan,  Madawaska,  L 

St.  Luce 

Group  6 

Penobscot  County 
Patten 


Rates  prior  to  Rates  effective 
August  18,  1932  August  18,  1932 
(In  cents  per  cwlf.) 


231/2 


26% 


IIV2 
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221  “IV.  It  is  alleged  that  the  advanced  rates,  shown 
above  in  Paragraph  III,  were  advanced  since  Janu¬ 
ary  1,  1910,  and  that  they  are,  and  will  be  in  the  future, 
unjust  and  unreasonable  in  violation  of  Sec.  1  of  the  Inter¬ 
state  Commerce  Act.” 

“VI.  It  is  alleged  that  pendente  life  the  members  of  the 
Maine  Potato  Growers  &  Shippers  Association  will  make 
numerous  interstate  shipments  of  potatoes,  in  carloads, 
from  the  stations  of  origin,  shown  in  Paragraph  III  hereof, 
to  Searspoft,  Me.,  and  will  pay  for  such  transportation  the 
advanced  rates,  shown  in  Paragraph  III  hereof,  which,  as 
hereinbefore  alleged,  are,  and  will  be  unjust  and  unreason¬ 
able  ;  that  by  reason  thereof  said  shippers  will  be  damaged 
in  the  amount  of  the  difference  between  charges  calculated 
at  said  advanced  rates  and  charges  calculated  at  reason¬ 
able  rates.” 

The  complaint  No.  25511  prayed  “that  defendant  may 
be  required  to  answer  the  charges  herein;  that  after  due 
hearing  and  investigation,  an  order  be  made  commanding 
said  defendant  to  cease  and  desist  from  the  aforesaid  vio¬ 
lations  of  said  Act  and  establish  and  put  in  force  and  apply 
in  future  for  interstate  transportation  of  potatoes  from  the 
points  of  origin  named  in  Paragraph  III  hereof,  to  Sears- 
port,  Maine,  for  delivery  on  wharf  for  transfer  to  vessels, 
in  lieu  of  the  advanced  interstate  rates  named  in  said  Para¬ 
graph  III,1  such  other  rates  as  the  Commission  may  deem 
reasonable,  just,  *  *  *  also  pay  to  complainant’s  members, 
a  list  of  which  will  be  furnished  in  due  course,  on  shipments 
hereafter  made  by  them  from  and  to  said  points,  by  way 
of  reparation  for  any  unlawful  charges  paid  by  them,  the 
difference  between  the  advanced  rates  shown  in  Paragraph 
III  hereof  and  rates  or  charges  which  may  be  found  to  be 
reasonable;  or  such  other  sums  as  in  view  of  the  evidence 
to  be  adduced  herein,  the  Commission  shall  determine  that 
complainant’s  members  are  entitled  to  as  an  award  of 
damages  under  the  provisions  of  said  Act  for  violation 
thereof,  and  that  such  other  and  further  order  or  orders 
be  made  as  the  Commission  may  consider  proper  in  the 
premises.” 

The  answer  of  Bangor  and  Aroostook  Railroad  Company 
to  the  complaint  No.  25511  admitted  that  “It  is  a  common 
carrier  engaged  in  interstate  commerce  and  as  such  is 
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subject  to  the  provisions  of  the  Interstate  Commerce 
222  Act”;  as  to  the  allegations  contained  in  Paragraphs 
III  and  IV,  the  answer  was  as  follows : 

“As  to  Paragraph  III  of  Complainant’s  complaint  this 
Defendant  admits  that  by  Supplement  No.  2  to  jits  Tariff 
I.C.C.  No.  2272  the  rates  for  the  transportation  of  potatoes 
from  stations  on  its  line  to  Searsport,  Maine,  fqr  delivery 
on  wharf  for  transfer  to  vessels,  were  increased  effective 
August  18,  1932,  and  further  admits  that  the  Rates  prior 
and  subsequent  to  August  18,  1932  were  and  £re  as  set 
forth  in  said  Paragraph  III.  The  Defendant  Represents, 
however,  that  the  Complainant  and  others  fil^d  request 
with  the  Interstate  Commerce  Commission  that  the  pro¬ 
posed  increased  rates  set  forth  in  Supplement  No.  2  to 
Defendant’s  Tariff  I.  C.  C.  No.  2272  be  suspended — other 
shippers  filed  request  that  said  rates  be  not  suspended — 
but  the  Commission  permitted  said  rates  to  become  effec¬ 
tive  on  August  18,  1932  without  suspension. 

“As  to  Paragraph  IV  of  Complainant’s  corqplaint  this 
Defendant  admits  that  the  rates  made  effective  [August  18, 
1932  by  Supplement  No.  2  to  its  Tariff  I.C.Ci.  No.  2272 
represent  advances  since  January  1,  1910,  but  the  Defend¬ 
ant  denies  that  such  rates  are,  or  mil  be  in  j;he  future, 
unjust  and  unreasonable  in  violation  of  Sectiofn  1  of  the 
Interstate  Commerce  Act.” 

“As  to  Paragraph  VI  of  Complainant’s  coir  plaint  this 
defendant  has  no  knowledge  or  information  as  to  whether 
or  not  the  members  of  the  Maine  Potato  Growers  &  Ship¬ 
pers  Association  will  make  shipments  of  potatoes  from 
points  on  the  line  of  the  Defendant  through  j  Searsport, 
Maine,  and  being  without  such  knowledge  or  ihformation 
leaves  Complainant  to  its  proof.  The  Defendant  admits 
that  if  such  shipments  through  Searsport  arR  made  the 
rates  for  transportation  from  points  on  the  line  of  the 
Defendant  to  Searsport  will  be  as  set  forth  in  Supplement 
No.  2  to  its  Tariff  I.C.C.  No.  2272,  but  the  Defendant  spe¬ 
cifically  denies  that  such  rates  are,  or  will  be,  unjust  and 
unreasonable  and  denies  that  by  reason  of  the  paying  of 
said  rates  the  shippers  will  be  damaged  in  any  way.” 

The  answer  of  defendant  to  the  complaint  No.  25511  con¬ 
cluded  as  follows : 
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4 ‘WHEREFORE  the  Defendant,  denying  that  it  is  in 
any  way  violating  the  Interstate  Commerce  Act  as  set  forth 
in  said  complaint  and  denying  that  the  rates  set 
223  forth  in  Supplement  No.  2  to  its  Tariff  I.C.C.  No. 

2272  are  in  any  way  unjust,  unreasonable,  preju¬ 
dicial  or  discriminatory,  respectfully  represents  that  the 
prayer  of  the  Complainant  should  be  denied  in  its  entirety 
and  that  the  complaint  should  be  dismissed.’ ’ 

The  complaint  No.  25679  alleged  that  Bangor  and  Aroos¬ 
took  Railroad  Company  was  a  common  carrier  of  property 
by  railroad  subject  to  the  provisions  of  the  Interstate  Com¬ 
merce  Act;  that  Phillips  &  Company,  Inc.,  and  J.  L.  Bu- 
dreau  were  engaged  in  the  distribution  of  potatoes  at  Nor¬ 
folk,  Virginia,  and  Savannah,  Georgia,  respectively;  and 
alleged  further: 

“II.  That  defendant  is  a  common  carrier  bv  railroad 
engaged  in  the  transportation  from  stations  on  its  line  in 
the  State  of  Maine  to  Searsport,  Maine,  of  potatoes  trans¬ 
ported  thence  by  water  to  destinations  in  other  states 
of  the  United  States,  and  as  such  common  carrier  is  subject 
to  the  provisions  of  the  Interstate  Commerce  Act. 

“III.  That  potatoes  are  the  most  important  commodity, 
from  the  standpoint  of  volume  and  revenue,  handled  by 
defendant,  and  that  defendant’s  route  for  the  movement 
of  these  potatoes  to  Searsport,  Maine,  for  transshipment  by 
vessel  to  points  in  other  states  is  a  normal  and  natural 
single-line  route  for  the  movement  of  this  commodity.  ’  ’ 

“V.  That  Searsport  is  an  ideal  port  for  the  transship¬ 
ment  of  potatoes,  being  reached  by  a  single-line  haul  by  de¬ 
fendant,  whose  line  of  railroad  extends  directlv  from  the 
principal  potato-growing  section  of  Maine  to  Searsport, 
the  distance  being  approximately  200  miles. 

“VI.  That  Searsport  is  in  keen  and  direct  competition 
for  the  handling  of  potatoes  with  the  Port  of  Boston,  Mass., 
which  is  more  than  400  miles  distant  from  the  principal 
potato-growing  section  of  Maine,  and  can  be  reached  only 
by  a  three-line  haul,  embracing  the  line  of  defendant  for 
approximately  170  miles  (only  29  miles  less  than  the  entire 
distance  to  Searsport),  approximately  135  miles  of  haul  by 
Maine  Central  Railroad,  and  approximately  108  miles  of 
haul  by  Boston  &  Maine  Railroad,  involving  wasteful  rail 
transportation  equivalent  in  amount  to  100  per  cent  of  the 
entire  haul  to  Searsport. 
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1931-1932, 
of  certain 


“VII.  That  prior  to  the  1931-1932  potato  shipping  sea¬ 
son,  Searsport,  in  spite  of  its  ideal  location  for  the 
224  handling  of  this  traffic,  received  little,  if  pny,  of  it, 
in  part  because  of  the  failure  and  refusal  !of  defend¬ 
ant  to  provide  adequate  transportation  facilities  for  the 
handling  of  potatoes  at  Searsport  and  in  part  pecause  of 
more  favorable  rates  maintained  via  the  competing  and 
more  expensive  port  of  Boston,  Mass. 

“VIII.  That  during  the  shipping  season 
largely  through  the  efforts  and  at  the  expense 
independent  steamship  companies,  improved  facilities  and 
methods  of  handling  were  established  at  Searsport,  and  a 
•large  volume  of  potatoes  moved  through  that  port  at  ag¬ 
gregate  rates  considerably  lower  than  those  in  effect  via 
the  much  longer  and  more  expensive  route  through  Boston, 
Mass.  This  volume  of  movement  developed  because  of  the 
economies  of  the  Searsport  route,  and  in  spite  of  the  fail¬ 
ure  and  refusal  of  defendant  to  provide  adequate  rail  fa¬ 
cilities  at  Searsport,  which  failure  resulted  in  congestion 
and  slowing  up  of  the  movement  until  certain  improvements 
were  made  without  expense  to  defendant. 

“IX.  That  effective  August  18,  1932,  for  the  express 
purpose  of  discouraging,  and,  if  possible,  prohibiting  the 
movement  of  potatoes  over  its  short  and  economical  route 
to  Searsport,  for  transshipment  thence  by  vessbl  to  points 
in  other  states,  defendant  very  substantially  increased  its 
rates  on  potatoes  to  Searsport,  without  contemporaneously 
increasing  its  rates  on  potatoes  via  any  other  ropte,  thereby 
tending  to  force  the  potatoes  to  move  over  uneconomical, 
circuitous  and  wasteful  routes,  involving  more  than  double 
the  rail  haul,  more  particularly  a  route  in  connection  with 
the  Maine  Central  Railroad  and  the  Boston  &  jMaine  Rail¬ 
road,  via  the  Port  of  Boston,  Mass.,  and  resulting  in  direct 
and  substantial  injury  to  the  Port  of  Searsport. 

“X.  That  the  movement  of  this  potato  traffic  on  the  line 
of  defendant  is  in  the  nature  of  a  proportional  movement, 
whether  the  traffic  moves  to  Searsport  for  interchange  with 
vessels,  or  via  Northern  Maine  Junction  for  jinterchange 
with  the  Maine  Central.  Rates  on  potatoes  maintained  by 
defendant  to  Searsport  for  transshipment  by  vessel  are  no 
lower  than  local  rates  for  Searsport  delivery,!  and  are  on 
a  much  higher  basis  than  corresponding  proportional  rates 
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to  Northern  Maine  Junction,  thus  enforcing  the 
225  movement  via  the  latter  junction,  to  the  great  disad¬ 
vantage  and  injury  of  Searsport.” 

“XII.  That  the  rates  maintained  on  potatoes  in  car¬ 
loads  by  defendant  from  stations  on  its  line  in  the  State  of 
Maine,  to  Searsport,  Maine,  for  movement  thence  by  vessel 
to  interstate  destinations,  are  unreasonably  high  when  com¬ 
pared  'with  other  rates  maintained  by  defendant  and  by 
other  railroads  in  northern  New  England  for  similar  trans¬ 
portation  service. ’  ’ 

“XIV.  That  by  reason  of  the  foregoing  facts  the  rates  on 
potatoes  in  carloads  from  stations  on  the  line  of  defendant 
in  the  State  of  Maine,  to  Searsport,  Maine,  for  interstate 
movement  beyond,  were,  are  and  until  reduced  to  reason¬ 
able  levels  will  continue  to  be  unjust  and  unreasonable  in 
violation  of  Section  1  of  the  Interstate  Commerce  Act.” 

“XVII.  I  That  the  failure  and  refusal  of  defendant  to 
provide  reasonable  track  facilities  and  yard  facilities  at 
Searsport,  and  to  perform  reasonably  efficient  terminal 
switching  at  Searsport,  resulting  in  inexcusable  delay  and 
congestion,  is  a  failure  to  furnish  transportation  and  there¬ 
fore  in  violation  of  Section  1  of  the  Interstate  Commerce 
Act. 

“XVIII.  That  complainants  other  than  the  Town  of 
Searsport  have,  severally,  in  spite  of  the  foregoing  handi¬ 
caps  and  restrictions  of  the  Searsport  route,  succeeded  in 
making  or  causing  to  be  made  a  few  shipments  via  that 
port  during  the  period  of  two  years  prior  to  the  filing  of 
this  complaint,  and  are  continuing  to  make  such  shipments, 
and  that  said  complainants  have  paid  and  borne  the  freight 
charges  on  such  shipments,  and  that  complainants  have 
been  damaged  to  the  extent  that  such  rates  and  charges 
were  unreasonable  or  otherwise  unlawful  and  that  such 
damage  will  continue  until  relief  is  afforded.  Said  com¬ 
plainants  have  also  been  damaged  by  the  exaction  of  unrea¬ 
sonable  and  discriminatory  demurrage  charges  because  of 
the  inadequate  and  discriminatory  free  time  maintained 
by  defendant  on  potato  shipments  via  Searsport.” 

The  Complaint  No.  25679  prayed  as  follows : 

“Wherefore,  complainants  pray  that  defendant  be  re¬ 
quired  to  answer  the  foregoing  charges,  and  that  after  due 
hearing  and  investigation  an  order  be  entered  requiring 
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defendant  to  cease  and  desist  from  the  violations  of  the 
Act  herein  alleged,  and  to  establish  and  maintain  ^n  future, 
from  the  origins  aforesaid,  to  the  Port  of  Sfearsport, 
226  Maine,  just  and  reasonable  proportional  r^tes  suit¬ 
able  for  the  movement  of  potato  traffic  via  ihat  port ; 
and  to  establish  and  maintain  in  future  from  said  origins 
to  Searsport  nonprejudicial  rates  on  potatoes  inj  carloads 
for  transshipment;  and  to  provide  reasonable  transporta¬ 
tion  service  and  facilities  for  the  handling  of  potatoes  via 
Searsport  and  to  establish  and  maintain  in  future  rea¬ 
sonable  and  nondiscriminatory  free  time  on  shipments  of 
potatoes  at  Searsport,  Maine,  and  to  pay  to  eacp  of  com¬ 
plainants  by  way  of  reparation  for  the  unlawful  charges 
hereinbefore  alleged,  such  sums  as,  in  view  of  th4  evidence 
to  be  adduced  herein,  the  Commission  will  determine  that 
complainants  are  entitled  to  as  an  award  of  damages  under 
the  provisions  of  said  Act  for  violations  thereof^  and  that 
such  other  and  further  relief  shall  be  accorded  asj  the  Com¬ 
mission  may  consider  proper  in  these  premises.’* 

The  answer  of  Bangor  and  Aroostook  Railroad  Company 
to  the  complaint  No.  25679  admitted  the  allegations  of  Par¬ 
agraph  II  of  the  complaint  and  answered  further  as  fol¬ 
lows  : 

“The  Defendant  denies  the  allegations  of  Paragraph  III 
of  the  complaint  except  that  it  admits  that  from  the  stand¬ 
point  of  volume  and  revenue  potatoes  are  the  md)st  impor¬ 
tant  commodity  handled  by  the  Defendant.” 

“Paragraph  Y  of  the  complaint  is  denied  except  that 
Defendant  admits  that  Searsport  is  reached  by  a  single 
line  haul  over  its  railroad  and  that  the  port  is  available 
for  the  transshipment  of  potatoes  by  vessel. 

“Paragraph  VI  of  the  complaint  is  denied  except  that 
the  Defendant  admits  that  Boston  is  more  than  400  miles 
distant  from  the  principal  potato  growing  Section  of 
Aroostook  County  and  admits  that  the  rail  distances  stated 
in  said  Paragraph  are  approximately  correct. 

“Paragraph  VII  of  the  complaint  is  denied  except  that 
the  Defendant  admits  that  prior  to  1931  there  yas  virtu¬ 
ally  no  movement  of  potatoes  through  Searsport,  Maine, 
because  the  shippers  considered  it  an  uneconomic  and  inad¬ 
visable  route  and  refused  to  handle  shipments  via  that 
port ;  the  lack  of  movement  was  in  no  way  due  to  the  char- 
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acter  of  the  facilities  but  due  to  the  direct  action  of  the 
shippers. 

227  “  Paragraph  VIII  of  the  complaint  is  denied  ex¬ 

cept  that  the  Defendant  admits  that  during  the  1931- 
1932  shipping  season  a  considerable  volume  of  potatoes 
moves  to  the  port  of  Searsport  and  thence  by  unregulated 
vessels  to  various  ports  on  the  Atlantic  and  Gulf  coast, 
but  as  to  the  rates  charged  by  the  unregulated  vessels, 
whose  charges  together  with  those  of  the  Defendant  cre¬ 
ated  the  aggregate  rates,  the  Defendant  has  no  knowledge 
or  information  sufficient  to  form  a  belief  and  leaves  Com¬ 
plainants  to  their  proof. 

‘ 1  Paragraph  IX  of  the  complaint  is  denied  except  that 
the  Defendant  admits  that,  effective  August  18,  1932,  in¬ 
creases  were  made  in  its  rates  for  the  transportation  of 
potatoes  from  points  on  its  line  to  Searsport,  Maine  and 
that  no  other  rate  increases  contemporaneously  were  made 
effective. 

“As  to  Paragraph  X  of  the  complaint  the  Defendant 
denies  that  the  movement  of  potato  traffic  to  Searsport, 
Maine  is  in  the  nature  of  a  proportional  movement  for  the 
reason  that  such  movement  involves  an  extensive  and  ex¬ 
pensive  terminal  service  at  Searsport;  the  movement  to 
Northern  Maine  Junction  is  strictly  a  proportional  move¬ 
ment  in  that  it  involves  but  an  interchange  of  freight  with 
a  connecting  carrier,  to  which  connecting  carrier  potatoes 
are  delivered  in  large  volume,  generally  in  trainload  lots, 
and  such  delivery  involves  no  extensive  or  expensive  ter¬ 
minal  service  but  merely  the  placing  of  the  train  by  the 
Defendant  on  an  interchange  track.  There  is  no  local  de¬ 
livery  of  potatoes  at  Searsport.  Each  and  every  other 
allegation  of  said  Paragraph  is  denied.” 

The  answer  denied  the  allegations  of  Paragraphs  XII 
and  XIV  “in  their  entirety.” 

As  to  the  allegations  in  paragraphs  XVII  and  XVIII 
in  the  complaint  No.  25679,  defendant  answered  as  follows : 

“As  to  Paragraph  XVII  of  the  complaint  the  Defendant 
denies  that  it  has  failed  and  refused  to  provide  reasonable 
track  facilities  and  yard  facilities  at  Searsport  or  to  per¬ 
form  efficient  terminal  switching  at  said  point;  and  the 
Defendant  specifically  denies  each  and  every  allegation  in 
said  Paragraph  contained. 
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bearing  of 
ant  has  no 


“As  to  Paragraph  XVIII  of  the  complaint  w(ith  respect 
to  the  making  of  shipments  and  the 
228  charges  by  the  Complainants,  the  Defend 

knowledge  or  information  sufficient  to  fo:'m  a  belief 
and  leaves  the  Complainants  to  their  proof ;  the  Defendant 
denies  that  the  Complainants  in  any  way  have  been  dam¬ 
aged  and  specifically  denies  each  and  every  other  allega¬ 
tion  in  said  Paragraph  contained.” 

The  answer  concluded  as  follows:  “Wherefore  the  De¬ 
fendant  respectfully  submits  that  the  complaint  in  these 
proceedings  should  be  dismissed.” 

Counsel  for  relators  offered  in  evidence  a  certified  true 
copy  of  the  record  before  the  Interstate  Commerce  Com¬ 
mission  on  relators’  complaints  Nos.  25511  and  25679,  viz., 
the  transcript  of  the  testimony  and  proceedings  at  the  hear¬ 
ing  before  an  Examiner  of  the  Commission,  held  at  Cari¬ 
bou,  Maine,  January  23rd  to  January  28th  inclusive,  1933, 
and  the  documentary  exhibits  introduced  in  Evidence  at 
that  hearing  on  relators’  complaints. 

(The  record  before  the  Commission  so  offered  was  re¬ 
ceived  in  evidence  marked  “Relators’  Exhibit  No.  2.”) 

The  following  is,  in  substance,  a  true  and  correct  tran¬ 
script  in  narrative  form  of  the  certified  copy  off  the  record 
of  the  Interstate  Commerce  Commission  proceedings  on 
relators’  complaints  Nos.  25511  and  25679  introduced  in 
this  proceeding  as  Relators’  Exhibit  No.  2. 

Before  the  Interstate  Commerce  Commission 

Docket  No.  25511 

Maine  Potato  Growers  &  Shippers  Association 

v. 

The  Bangor  &  Aroostook  Railroad  ComJpany 

Docket  No.  25679 
Town  of  Searsport,  Maine,  et  al. 

v. 

The  Bangor  &  Aroostook  Railroad  Company 
Caribou,  Maine,  January  23,  1933. 

Before:  H.  W.  Johnson,  Examiner. 


Appearances : 

0.  W.  Tong,  Minneapolis,  Minn.,  appearing 


Potato  Growers  &  Shippers  Association.  Wilbur  La  Roe, 


for  Maine 
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Jr.,  Washington,  D.  C.,  for  all  complainants.  Carleton 
Doak,  Belfast,  Maine,  appearing  for  the  Town  of  Sears- 
port,  Maine. 

Henry  J.  Hart  and  W.  B.  Hill,  Bangor,  Maine,  appearing 
for  Bangor  &  Aroostook  Railroad  Company.  Charles  H. 

Blatchford,  Portland,  Maine,  appearing  for  Maine 
229  Central  Railroad  Company,  intervener.  W.  A.  Cole, 
Boston,  Mass.,  appearing  for  Boston  &  Maine  Rail¬ 
road,  intervener.  Bronson  Jewell,  New  Haven,  Conn.,  ap¬ 
pearing  for  the  New  York,  New  Haven  &  Hartford  Rail¬ 
road  Company,  intervener. 

L.  Z.  Whitbeck,  New  York  City,  appearing  for  The  At¬ 
lantic  Commission  Company  and  The  Great  Atlantic  & 
Pacific  Tea  Company,  interveners. 

Statement  of  Examiner. 

1  ‘Exam.  Johnson:  Gentlemen,  the  Interstate  Commerce 
Commission  has  set  for  hearing  at  this  time  and  place 
Docket  No.  25511,  Maine  Potato  Growers  &  Shippers  As¬ 
sociation  versus  the  Bangor  &  Aroostook  Railroad  Com¬ 
pany,  and  Docket  No.  25679,  The  Town  of  Sear  sport,  Maine, 
et  al.,  versus  the  same  defendant,  The  Bangor  &  Aroostook 
Railroad  Company.” 

“Exam.  Johnson:  In  this  case  there  are  several  inter¬ 
veners,  The  Boston  &  Maine  Railroad,  The  Maine  Central 
Railroad,  and  the  New  York,  New  Haven  &  Hartford  Rail¬ 
road  Company.” 

“Also  the  Merchants  and  Miners  Transportation  Com¬ 
pany,  the  Clyde  Steamship  Company,  and  the  Ocean  Steam¬ 
ship  Company  of  Savannah;  the  Atlantic  Commissions 
Company^  Inc.,  and  the  Great  Atlantic  &  Pacific  Tea  Com¬ 
pany.  The  petitions  of  intervention  have  already  been  re¬ 
ceived  by  the  Commission.” 

“Exam.  Johnson:  Now  gentlemen,  pay  particular  atten¬ 
tion  to  the  issues,  so  we  will  know  just  exactly  what  we 
are  about. 

“By  complaint  filed  on  August  29, 1932,  it  is  alleged  that 
the  rates  charged  for  the  transportation  of  potatoes,  in 
carloads,  from  stations  on  defendant’s  lines  in  Maine  to 
Searsport,  Maine,  for  export,  were  and  are  unreasonable, 
unjustly  discriminatory,  unduly  prejudicial  to  complainant 
and  unduly  preferential  of  Northern  Maine  Junction  and 
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Brunswick,  Maine,  in  violation  of  Sections  1,  2  and  3  of 
the  Interstate  Commerce  Act. 

“The  Commission  is  asked  to  prescribe  reasonable  rates 
for  the  future  and  to  award  reparation. 

“Now,  Mr.  Tong,  is  that  a  correct  statement  of  the 
issues? 

“Mr.  Tong,  No,  I  think  you  stated  the  issues  in  25679. 

“Exam.  Johnson:  No,  in  25511.  j 

“Mr.  La  Roe:  I  think  you  are  confused  on  |that,  Mr. 

Examiner.  Sections  2  and  3  have  been  withdrawn. 

230  “Exam.  Johnson:  Off  the  record. 

, 

(Informal  discussion  off  the  record.) 

“Exam.  Johnson:  That  confines  your  allegation  to  Sec¬ 
tion  1,  Mr.  Tong,  that  the  rates  are  unjust  and  unreason¬ 
able  ?  j 

“Mr.  Tong:  Yes,  sir. 

“Mr.  La  Roe:  May  I  suggest,  Mr.  Examiner,  that  you 
used  the  words  ‘export  traffic.’  What  is  primarily  involved 
is  coastwise  or  domestic  traffic,  and  it  is  my  understanding 
that  export  traffic  is  not  involved,  either  in  Mr.  Ting’s  case 
or  in  mine.  Is  that  correct,  Mr.  Tong? 

“Mr.  Tong:  That  is  correct;  just  coastwise. 

“Exam.  Johnson:  That  amendment  will  be  niade,  then. 

I  understand  that  it  is  just  a  section  one  case? 

“Mr.  Tong:  That  is  correct. 

“Exam.  Johnson:  Now,  I  will  receive  that  petition  of 
intervention,  Mr.  Hart. 

“Mr.  Hart:  I  have  been  asked  to  file  a  petition  of  inter¬ 
vention  on  behalf  of  the  Canadian  Pacific  Railfwav  Com- 
pany  and  in  behalf  of  the  Aroostook  Valley  Railroad  Com¬ 
pany,  both  being  carriers  serving  Northern  Maine.  The 
petitions  do  not  in  any  way  broaden  the  issues. 

“Exam.  Johnson:  I  will  receive  three  copies. 

“Mr.  Hart:  Copies  of  these  have  been  sent  to  most  of 
the  interested  parties,  but  any  who  have  not  copies  of  them 
I  will  be  glad  to  supply  here. 

“Exam.  Johnson:  These  petitions  will  be  received,  with 
the  understanding  that  they  do  not  in  any  way  broaden  the 
issues  in  this  case. 

(Three  copies  each  of  the  petition  of  intervention  of  the 
Aroostook  Valley  Railroad  Company  and  of  th4  Canadian 
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Pacific  Railway  Company  were  received  and  marked  ‘Re¬ 
ceived  at  hearing,  January  22,  1933.’)” 

“Exam.  Johnson:  Now,  gentlemen,  pay  attention  to  the 
issues  in  this  case. 

“By  complaint  filed  November  26,  1932,  it  is  alleged  that 
the  proportional  rates  charged  for  the  transportation  of 
potatoes  in  carloads,  from  various  points  on  the  line  of 
the  defendant  to  Searsport,  Maine,  were  and  are 
231  unreasonable,  unduly  prejudicial  to  Searsport  and 
unduly  preferential  of  Northern  Maine  Junction, 
Maine,  and  Boston,  Mass.;  that  the  practice  of  defendant 
in  maintaining  a  free  time  of  only  two  days  on  potato 
traffic  moving  from  stations  on  its  lines  via  the  Port  of 
Searsport,  while  contemporaneously  maintaining  a  free 
time  of  five  days  on  other  commodities  moving  via  that 
port,  and  while  contemporaneously  maintaining  an  unlim¬ 
ited  free  time  on  potato  traffic  moving  from  stations  on  de¬ 
fendant’s  lines  via  the  Port  of  Boston,  was  and  is  unduly 
prejudicial  to  Searsport  and  unduly  preferential  of  Boston; 
that  the  failure  and  refusal  of  defendant  to  provide  ade¬ 
quate  track  and  yard  facilities  at  Searsport,  nor  to  provide 
reasonably  efficient  terminal  switching  at  that  point,  is  a 
failure  to  furnish  transportation,  in  violation  of  Section  1 
of  the  Act. 

“The  Commission  is  asked  to  prescribe  reasonable  and 
non-prejudicial  rates  for  the  future,  reasonable  transpor¬ 
tation  service  and  facilities  for  the  handling  of  potatoes 
at  Searsport,  and  reasonable,  non-prejudicial  free  time  on 
shipments  of  potatoes  at  that  port,  and  to  award  repara¬ 
tion. 

“Is  that  a  correct  statement  of  the  issues? 

“Mr.  La  Roe:  That  seems  to  be  an  adequate  statement. 

“Mr.  Hart:  That  is  the  wav  I  understand  the  complaint.” 

“Exam.  Johnson:  These  two  cases  are  to  be  heard  on  a 
consolidated  record.  The  original  case,  25511,  will  be  heard 
first,  that  is,  the  complainant ’s  testimony  will  be  heard  first, 
and  we  hope  to  keep  the  testimony  of  the  two  cases  as  sep¬ 
arate  and  distinct  as  possible.” 

“Exam.  Johnson:  Now  the  complainant  in  No.  25511  may 
call  in  its  first  witness. 

“0.  W.  Tong  was  sworn  and  testified  as  follows: 
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Direct  examination. 

“Exam.  Johnson:  Are  you  submitting  these  exhibits  for 
identification? 

“The  Witness:  Yes,  I  will  offer  them  at  the  Conclusion 
of  my  testimony. 

“Exam.  Johnson:  Exhibits  1  to  20,  inclusive,  are  received 
for  identification.  I  just  want  to  caution  you  to  this  extent. 
Where  your  exhibits  clearly  show  the  information  that 
you  want  to  bring  out,  it  is  not  necessary  |to  go  into 
232  detail,  if  your  exhibit  is  clear,  as  it  should  be.” 

“The  Witness:  I  appear  here  on  behalf  of  the 
Maine  Potato  Growers  &  Shippers  Association.  jMy  traffic 
experience  covers  about  34  years:  9  years  in  the  general 
freight  department  of  the  C.  St.  P.  M.  &  0.  Railway,  where 
I  received  my  practical  rate  experience  while  in  charge  of 
the  rate  quotation  department.  For  8  years,  I  was  in  charge 
of  the  rate  work  with  the  Montana  Railroad  Commission. 
For  17  years  I  have  been  in  private  practice  tyefore  the 
Interstate  Commerce  Commission  and  other  coitimissions, 
and  during  that  time  specialized  in  rates  and  transportation 
problems  relating  to  potatoes  and  other  vegetables  from 
Minnesota  and  other  states.  I  have  participated  in  most 
of  the  cases  before  the  Commission  where  potato  rates  from 
the  northwest  have  been  investigated  and  also  in  the  gen¬ 
eral  rate  investigations  covering  class  rates,  grain,  etc. 
I  have  a  knowledge  also  of  the  transportation  problems  of 
the  Maine  potato  growers  and  shippers  by  reason  of  having- 
handled  Dockets  18256  and  Ex  Parte  103.  My  experience  in 
rate  and  transportation  matters  has  been,  I  believe,  suffici¬ 
ently  extensive  to  warrant  a  confidence  on  my  part  in  be¬ 
lieving  that  my  opinions  as  to  potato  rates  merit  careful 
consideration.  ’  ’ 

“On  August  6,  1932,  complainant  here  sent  a  suspension 
petition  to  the  Commission,  setting  forth  such  fhcts  as,  in 
its  judgment,  would  warrant  suspension  of  the  advances 
scheduled  to  be  effective  August  18,  pending  an  investiga¬ 
tion  into  the  reasonableness  and  lawfulness  thereof. 

“On  August  17,  I  was  advised  by  the  Commission  that 
it  was  its  view  that  it  should  not  exercise  its  authority  to 
suspend  the  rates.  This  notice  of  denial  carried  with  it 
the  usual  notice  that  the  Commission’s  action  in  permitting 
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the  protested  schedules  to  become  effective,  without  prior 
investigation  under  the  authority  conferred  upon  it  by 
Section  15,  Paragraph  7,  does  not  constitute  approval 
thereof,  any  or  all  of  such  schedules  being  subject  to  inves¬ 
tigation  for  conflict  with  any  provisions  of  said  Act  upon 
formal  complaints  filed  in  accordance  with  the  Commis¬ 
sion’s  Rules  of  Practice. 

“Promptly  thereafter,  that  is,  on  August  26,  1932,  the 
complaint  herein  was  forwarded  to  the  Commission.  As 
amended,  it  attacks  the  advanced  rates  which  became  effec¬ 
tive  on  August  18  as  being  unjust  and  unreasonable 
233  in  violation  of  Section  1  of  the  Act,  and  it  is  further 
alleged  that  the  advances  in  rates  were  made  since 
January  1, 1910. 

“In  this  case,  the  defendant  seeks  approval  of  the  ad¬ 
vanced  rates  under  Section  15,  Paragraph  7,  and  the  bur¬ 
den  of  proof  to  show  that  the  increased  rates  are  just  and 
reasonable  is  upon  the  carrier.  The  statute  also  provides 
that  ‘the  Commission  shall  give  to  the  hearing  and  decision 
of  such  questions  preference  over  all  other  questions  pend¬ 
ing  before  it  and  decide  the  same  as  speedily  as  possible. 9 

“In  the  suspension  proceedings  it  was  stated  by  the 
Bangor  and  Aroostook  that  the  rates  of  transportation  in¬ 
cluded  five  days  for  delivery  of  cars  to  vessels  at  Searsport. 
This  was  true  at  the  time  the  statement  was  made.  How¬ 
ever,  by  Bangor  and  Aroostook  I.C.C.  No.  SCS  23,  effec¬ 
tive  October  3, 1932,  this  free  time  for  delivery  to  vessels  at 
Searsport  was  changed  from  five  to  two  days. 

‘  ‘  On  behalf  of  the  Maine  Potato  Growers  &  Shippers  As¬ 
sociation,  a  petition  was  filed  asking  for  suspension  of  this 
change  as  it  constituted  an  unreasonable  advance.  This 
petition  was  denied  on  October  3,  1932,  and,  as  a  conse¬ 
quence,  the  advanced  rates  of  transportation,  unlike  the 
rates  prior  to  August  18,  allows  but  two  days  for  delivery 
to  vessels.  The  advanced  rates,  therefore,  do  not  include  as 
much  transportation  service  as  was  included  in  the  rates 
prior  to  August  18.  Respondent  made  no  showing  to  justify 
the  change,  no  answer,  so  far  as  I  know,  having  been  made 
by  the  railroad  to  the  suspension  petition. 

“I  will  now  identify  and  discuss  my  exhibits  and  when 
I  conclude  they  will  be  offered  in  evidence. 
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“  Exhibit  No.  1  shows  the  location  of  stations  on  the 
Bangor  and  Aroostook  Railroad  from  which  rates  are 
under  attack  to  Searsport,  Maine.  On  this  map  I  have 
shown  the  stations  by  groups.  These  groups  are  numbered 
1  to  6,  although,  in  reality  there  are  only  five  groups,  group 
No.  6  including  a  single  station,  that  is,  Patten.  In  the  pub¬ 
lished  tariffs,  these  stations  are  grouped  by  letters ;  conse¬ 
quently  opposite  each  group  number  I  have  also  shown  the 
letter  for  each  group  as  shown  in  the  tariffs. 

234  “By  far,  the  most  important  group  of  stations  is 
group  No.  3,  which,  in  the  tariffs,  is  designated  as 
Group  D.  The  largest  shipping  station  in  this!  group  is 
Caribou. 

“This  case  involves  the  reasonableness  of  ratefs  on  pota¬ 
toes,  in  ordinary  cars,  from  every  important  pbtato  ship¬ 
ping  station  on  Bangor  and  Aroostook  Railroac.  to  Sears¬ 
port,  Maine,  for  delivery  on  wharf  for  transfer  to  vessels, 
the  destinations  being  beyond  Maine  in  other  states.  The 
involved  rates  were  published  to  be  effective  August  18, 
1932,  and  are  contained  in  Supplement  No.  2  to  Bangor  and 
Aroostook  I.C.C.  No.  2272.’  ’ 

(I.C.C.  Exhibit  No.  1  is  made  a  part  hereof  as  “Sheet 

1.”) 

“Exhibit  No.  2  shows  distances  and  present  :'ates  from 
stations  in  the  six  origin  groups  to  Northern  Maine  Junc¬ 
tion,  Brunswick  and  Searsport,  together  with  rates  to 
Searsport  prior  to  August  18.  Rates  and  distances  are  av¬ 
eraged  from  each  group.  The  rates  shown  to  Northern 
Maine  Junction  and  Brunswick  are  proportional  rates  ap¬ 
plicable  in  the  absence  of  joint  through  rates.  The  rates 
to  Searsport  apply  either  for  local  delivery  or  delivery  on 
wharf  for  transfer  to  vessels/  ’ 

“Where  shipments  are  made  in  refrigerator  or  insu¬ 
lated  cars,  an  additional  charge  of  $5  above  th^  advanced 
rates  shown  applies  for  the  use  of  the  car  provided  that 
the  shipper  assumes  the  risk  of  freezing.  The  shippers 
assume  the  risk  of  freezing  on  all  shipments  of  potatoes.” 

“The  Witness:  The  rates  .  .  .  showm  in  the  last  column 
as  effective  August  18,  1932,  are  the  result  of  advances 
made  since  January  1,  1910.” 


198  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

“The  rates  which  are  shown  from  each  group  to  North¬ 
ern  Maine  Junction  apply  regardless  of  destination  but 
they  apply  in  particular  on  traffic  to  C.  F.  A.  territory,  to 
which  there  are  no  joint  rates  via  standard  lines.  These 
rates,  for  illustration,  apply  for  the  Bangor  and  Aroostook 
Railroad  haul  to  Northern  Maine  Junction  on  traffic  des¬ 
tined  to  Cleveland,  Ohio.  The  rate  from  Northern  Maine 
Junction  to  Cleveland  is  the  fifth  class  rate  which  was 
effective  prior  to  December  3,  1931.  In  the  Eastern  Class 
Rate  Case  Finding  12,  164  I.C.C.  314,  at  422,  provided  that 
the  advanced  class  rates  would  not  apply  on  potatoes,  con¬ 
sequently  the  through  rates  from  Maine  to  Cleveland 
235  on  potatoes  are  the  same  now  as  were  effective  prior 
to  December  3,  1931. 

“The  present  rates  to  Northern  Maine  Junction  bore  the 
general  rate  advances  of  previous  years.  The  rates  shown 
to  Brunswick  are  joint  proportional  commodity  rates  with 
the  Maine  Central.  These  rates  also  bore  the  general  ad¬ 
vances  of  prior  years.  These  rates  are  used  in  making 
rates  to  any  destination  beyond  Brunswick,  particularly  to 
southern  points,  to  which  joint  through  rates  are  not  pub¬ 
lished.  To  South  Atlantic  ports  rates  became  effective  on 
September  24,  1932,  in  Frank  Van  Ummersen’s  I.C.C.  190. 
These  rates  will  be  discussed  later. 

“The  factors  beyond  Brunswick  to  the  South  are  usually 
the  rail  rates  from  Boston  plus  a  differential  of  3  cents. 
Rail  rates  to  the  South  have  been  used  very  little.  In 
Docket  18256  it  was  showm  that  98  percent  of  the  traffic 
moved  rail  and  water.  The  proportional  rates  to  Northern 
Maine  Junction  or  Brunswick  have  never  been  under  attack 
or  been  passed  upon  by  the  Commission,  so  far  as  I  can 
find. 

“In  connection  with  this  exhibit  2,  which  shows  the  ad¬ 
vanced  rates  to  Searsport,  I  want  to  quote  from  page  15 
of  the  Annhal  report  made  by  President  Percy  R.  Todd  of 
the  Bangor  and  Aroostook  for  the  year  ended  December 
31,  1931. 

By  Exam.  Johnson: 

Q.  Is  thi^  the  report  to  the  Commission?  A.  That  is  the 
report  to  the  stockholders  of  the  Bangor  and  Aroostook, 
the  Annual  Report. 
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1  7  i 


“Exam.  Johnson:  All  right. 

“Mr.  Hart:  Just  a  moment.  I  object  to  this.  Jt  has  no 
bearing  on  the  reasonableness  of  the  rates,  and  that  is  the 
sole  issue  in  this  proceeding. 

“Exam.  Johnson:  Can  you  show  what  connection  that 
has  with  this  case? 

“The  Witness:  Why,  Mr.  Examiner,  the  state 
shows  the  connection  that  there  is  between  that 
and  this  case.  It  gives  the  statement  of  the  Pres 
self  as  to  the  reasons  for  putting  this  rate  in  to  $earsport. 
Of  course,  this  Annual  Report  of  the  Bangor  and  jYroostook 
is  practically  a  public  document.  It  goes  into  the*  hands  of 
all  the  stockholders  of  the  railroad,  and  is  in  the  possession 
of  the  stockholders  in  the  State  of  Maine,  and j  there  arc 
plenty  of  growers  in  the  State  of  Maine.  ; 

236  “Mr.  La  Roe:  Before  your  Honor  rulejs  on  that, 
I  should  like  to  sav  a  word.  I  can’t  understand  why 
Brother  Hart  should  object  to  a  part  of  his  oyn  annual 
report  of  his  own  President  to  his  stockholders  going  into 
the  record.  If  your  Honor  will  read  the  document,  a  por¬ 
tion  of  which  Mr.  Tong  is  attempting  to  put  in  t(he  record, 
you  will  see  that  it  deals  with  the  profitableness  df  this  par¬ 
ticular  route  on  this  particular  traffic,  and  I  dol  not  know 
of  anything  that  could  be  more  pertinent  to  the  ^ssues,  and 
I  am  astounded  that  there  should  be  objection  tp  it. 

“Mr.  Hart.  Do  I  understand  that  my  objection  is  over¬ 
ruled? 


rnent  itself 
statement 
ddent  him- 


“Exam.  Johnson:  It  is  overruled. 

“Mr.  Hart:  And  the  exception  noted? 

“Exam.  Johnson:  And  the  exception  noted. 

“Mr.  Hart:  Thank  vou. 

* 

“The  Witness:  ‘Your  company,  in  common  with  all  other 
railroads,  suffered  a  drastic  reduction  in  freight,  passen¬ 
ger,  express  and  other  revenues  during  the  year,  due  to 
the  general  business  depression. 

‘37,781  carloads  of  potatoes  were  handled  during  the 
year,  containing  approximately  25,260,000  bushels,  as  com¬ 
pared  with  44,630  carloads,  containing  approximately  29,- 
644,000  bushels,  handled  last  year.  While  this  year’s  ship¬ 
ments  were  about  normal,  they  were  sold  with  [Little  or  no 
profit  to  the  farmer ;  in  fact,  the  shipments  handled  between 
August  9th  and  December  31st,  did  not  in  man!  cases  pay 
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the  farmers  for  the  fertilizer  used  in  growing  them,  result¬ 
ing  in  heavy  falling  off  of  inward  freight  shipments,  as  well 
as  passenger  travel.’ 

“ There  is  nothing  in  this  that  has  any  bearing  on  the 
reasonableness  of  rates. 

“Mr.  La  Roe:  Now,  just  a  minute,  please. 

“Exam.  Johnson:  Well,  we  will  see,  Mr.  Hart. 

“Mr.  Hart:  He  is  dealing  with  an  extraneous  matter. 

“The  Witness:  ‘Commencing  in  October,  1981,  a  new  de¬ 
velopment  occurred  in  the  forwarding  of  potato  shipments 
from  our  territory.  There  being  so  many  ocean  vessels  idle, 
our  shippers  were  able  to  secure  very  low  rates  on 
237  potato  shipments  from  our  tide-water  terminal  at 
Searsport,  Maine,  to  New  York,  Philadelphia,  Balti¬ 
more  and  points  as  far  south  as  New  Orleans  and  Houston, 
Texas;  much  lower  than  any  rates  by  the  all-rail  routes 
that  could  be  made,  and  quite  a  large  percentage  of  our 
total  shipments  of  potatoes  have  been  forwarded  via  Sears¬ 
port  and  water.  This  has  increased  our  earnings  on  this 
traffic,  both  gross  and  net,  on  account  of  the  longer  haul 
on  our  own  line,  as  compared  with  forwarding  them  by  the 
all-rail  route.  The  management  regrets  the  loss  of  this 
traffic  to  our  connecting  rail  lines  who  need  it,  but  it  has 
been  of  the  greatest  possible  assistance  to  the  potato  ship¬ 
pers  located  along  our  line  and  has  actually  kept  them  from 
losing  their  market  in  southern  territory  to  potato  shippers 
in  the  West,  and  with  prices  on  potatoes  as  low  as  they  have 
been,  and  are,  this  shipping  season,  it  has  been  of  great 
benefit,  under  present  conditions,  to  our  shippers,  who 

claim  it  has  reallv  been  their  salvation  this  season. 

•» 

“  ‘Lumber,  pulpwood  and  paper  shippers  also  suffered 
severely  from  the  recession  in  demand  for  their  products, 
which  was  also  reflected  in  decreased  earnings  for  your 
company. 

“  ‘Despite  a  heavy  reduction  in  earnings,  your  com¬ 
pany’s  property  has  been  well  maintained  during  the  year 
and  is  in  a  position  to  handle  a  large  increase  in  traffic 
economically  when  a  revival  of  business  comes.’  ” 

(I.C.C.  Exhibit  No.  2,  consisting  of  three  sheets,  is  made 
a  part  hereof  as  “Sheets  2,  3  and  4.” 
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“Exhibit  No.  3  shows  the  average  distances  from  origin 
groups  to  Northern  Maine  Junction,  Brunswick  and  Sears- 
port,  together  with  averages  of  the  potato  rates!  shown  in 
exhibit  No.  2  and  average  rates  per  ton  per  mile,  average 
earnings  per  car  and  average  earnings  per  car  per  mile.” 

“The  Bangor  and  Aroostook  Railroad  is  in  a  unique  posi¬ 
tion  as  regards  the  average  loading  of  potatoes.  jThc  rates 
under  attack  in  this  case  are  subject  to  the  j  following 


minima : 


238  “Cars  other  than  re¬ 

May  1  to 

Oct.  1  to 

frigerators 

Sept.  30,  inc. 

April  30,  inc. 

Less  than  30  ton  capacity 

30,000  lbs. 

4jo,000  lbs. 

30  ton  capacity  and  higher 

33,000  “ 

4f),000 

Refrigerator  cars 

(cubical  capacity) 

2150  cubic  feet  or  less — 

30,000  “ 

3te,000 

Over  2150  cubic  feet,  but 

less  than  2375  cubic  feet — 

30,000  “ 

40,000  “. 

2375  cubic  feet  and  over 

33,000  “ 

40,000  “. 

“Consolidated  Freight  Classification  No.  7,  I).  T.  Law¬ 
rence’s  ICC.  No.  50,  provides  ratings  and  weights  on  pota¬ 
toes  as  follows: 


“  ‘  Minimum  weight  in  packages  or  in  bulk,  cqrloads  36,- 
000  lbs.  except  during  the  period  from  June  1  to  Sept.  30, 
inclusive,  30,000  lbs. ;  in  official  territory,  5th  class ;  south¬ 
ern  territory,  6th  class,  and  western  classification  territory 
class  C.’ 

“The  minimum  weights  under  rates  from  Iowa,  Michi¬ 
gan,  Minnesota,  North  Dakota,  South  Dakota,  Montana 
and  Wisconsin  to  eastern  trunk  line  territory^  named  in 
E.  B.  Boyd’s  I.C.C.  No.  A-2152  are  as  follows:  i 
“  ‘From  October  1  to  April  30,  inclusive,  36,(()00  lbs.  ex¬ 
cept  that  on  cars  of  less  than  1615  cubic  feet  capacity,  mini¬ 
mum  is  30,000  lbs. 

From  May  1  to  Sept.  30,  inclusive,  30,000  lbs.’  ” 

“The  Witness:  It  is  my  opinion,  therefore,  that  in  con¬ 
sidering  the  level  of  rates  on  the  Bangor  and  Aroostook 
Railroad,  consideration  must  be  given  to  the  fact  that  these 
potatoes  carry  loads  from  about  20  to  25  percent  in  excess 
of  the  loads  in  other  territories  where  rates  a[re  substan¬ 
tially  lower,  and  the  loading  to  Searsport  has  been  still 
heavier,  as  will  later  be  shown. 
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“The  most  important  figures  shown  in  Exhibit  3  are  the 
car  mile  earnings  from  Group  3  which  includes  the  impor¬ 
tant  points  in  Maine  such  as  Caribou,  Presque  Isle  and 
Fort  Fairfield.  From  this  group,  the  earnings  per  car  per 
mile,  under  the  present  and  the  advanced  rates,  are  as 
follows : 

239  “To  On  40,000  lbs.  On  43,000  lbs. 


Northern  Maine  Junction  55.4  59.7 

Brunswick  42.2  45.1 

Searsport  prior  to  Aug.  18  46.4  50.0 

Searsport  on  and  after  Aug.  18  59.2  63.6 


“The  increase  per  car  per  mile  from  Group  3  stations  to 
Searsport  is  12.8  cents  on  40,000  pound  loads  and  13.6  cents 
on  43,000  pound  loads.  The  average  haul  per  revenue  ton 
of  freight  on  the  Bangor  and  Aroostook  for  the  five  year 
period  from  1926  to  1930,  inclusive,  was  129.5  miles.  These 
figures  are  shown  in  I.C.C.  statement  No.  31200  at  page  13. 
The  average  revenue  per  loaded  freight  car  mile  during  the 
same  five  years  was  43.4  cents.  Compared  with  this,  pota¬ 
toes  with  40,000  pounds  from  Group  3  to  Searsport  earn 
59.2  cents  per  car  mile  and  with  43,000  pounds,  they  earn 
63.6  cents  per  car  per  mile. 

“The  following  shows  a  comparison  of  the  level  of  car 
mile  earnings  to  Searsport  with  car  mile  earnings  for  ap¬ 
proximate  distances  to  Northern  Maine  Junction  or  Bruns¬ 
wick.  Earnings  shown  are  on  43,000  pound  loads. 

From  To  Searsport  To  Northern  To  Brunswick 

Maine  Junction 

Dist.  Car  Earnings  Dist.  Car  Earnings  Dist.  Car  Earnings 

Group  6  135  86.3  cents 

Group  1  118  69.1 

“So  that,  for  17  miles  less  you  have  a  lower  car  mile 
earning  via  the  shorter  haul  than  you  have  via  the  longer 
haul  into  Searsport. 

From  To  Searsport  To  Northern  To  Brunswick 

Maine  Junction 

Dist.  Car  Earnings  Dist.  Car  Earnings  Dist.  Car  Earnings 

Group  1  147  72.9  cents 

Group  2  154  61.3  cents 

11  2  184  65.6  cents 

“  3  173  59.7  “ 


“  3  202  63.6  “ 

“  4  204  52.7  “ 


240 
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By  Mr.  Hart: 

“Q.  Yon  are  not  comparing  groups  with  groups  there, 
hut  picking  one  group  and  comparing  it  with  another?  For 
instance,  you  are  not  comparing  group  3  with  gro  up  3,  but 
Comparing  group  3  with  group  4?  “A.  Yes.” 

From  To  Searsport  To  Northern  To  Brunswick 

Maine  Junction 

Dist.  Car  Earnings  Dist.  Car  Earnings  Dist.  Car  Earnings 
Group  4  233  58.3  cents 

“  1  220  48.S  cents 

“  5  281  49.7  “ 

“  3  275  45.1  “ 

I 

“The  earnings  per  car  per  mile  to  Searsport,  therefore, 
are  substantially  in  excess  of  those  to  Northern  Maine 
Junction  and  Brunswick.  Prior  to  August  18  the  rates  to 
Searsport  w^ere  less  than  to  Northern  Maine  Junction.  The 
rates  to  Northern  Maine  Junction  are  proportional  rates 
and  apply  to  that  junction  regardless  of  the  destination. 
The  rates  to  Searsport  apply  on  either  local  business  or  on 
traffic  destined  beyond.  The  average  haul  from  the  Cari¬ 
bou  Group  to  Northern  Maine  Junction  is  202  miles  where 
there  are  no  expensive  terminals,  no  classification  of  cars, 
no  unusual  grades,  and  where  the  traffic  movesj  in  train¬ 
loads,  with  no  special  care  against  weather  such  j as  is  nec¬ 
essary  in  other  districts  where  potatoes  move  in  Quantities. 
It  was  stated  by  the  Bangor  &  Aroostook  in  the  suspension 
case  as  follows: 

“  4  The  rates  to  Northern  Maine  Junction  referred  to  in 
the  protest  and  in  the  above  table  are  strictly  proportional 
rates.  The  transportation  movement  involves  n4  terminal 
services  whatsoever  and  no  free  time  to  the  shipper  or 
consignee.  At  Northern  Maine  Junction  potatoes  are  deliv¬ 
ered  to  the  Maine  Central  Railroad  Company  in  train  load 
lots  and,  generally,  are  handled  by  the  Maine  Central 
Railroad  Company  in  train  load  lots  to  Rigb^  Yard  at 
Portland,  where  the  train  is  broken  up  for  furtherance  via 
various  routes  of  the  Boston  and  Maine,  and  to  some  extent 
of  the  Maine  Central,  leading  out  of  Portland.  This  deliv¬ 
ery  to  the  Maine  Central  at  Northern  Maine  Junction  re¬ 
quires  a  minimum  of  operating  effort  in  the  interchange  of 
traffic  between  carriers;  there  is  no  terminal  service,  no 
delay  to  the  cars  and  no  break-up  of  trains.  ’ 
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241  “I  understand  that  that  was  the  quotation  shown 
in  the  suspension  case. 

“Exam.  Johnson:  Yes. 

“The  Witness:  Later  I  shall  show  that  the  24  cent  rate 
from  Caribou  to  Northern  Maine  Junction  is  excessive.  Bv 
Section  6,  Paragraph  13  (c)  the  Commission  is  given  juris¬ 
diction  to  make  proportional  rates  to  the  Port  and  in  my 
judgment,  such  rates  should  be  made  here.  The  same  rea¬ 
sons,  in  my  judgment,  apply  for  the  publication  of  propor¬ 
tional  rates  to  Searsport  as  on  traffic  to  Northern  Maine 
Junction  Or  Brunswick  destined  to  points  beyond  those 
junctions.  There  are  advantages  in  the  movement  to  Sears¬ 
port  which  are  not  applicable  through  Northern  Maine 
Junction,  these  being  the  opportunity  for  substantially 
heavier  loads  to  Searsport,  to  which  cars  can  be  loaded  to 
their  full  visible  capacity;  and  the  quick  return  of  cars  to 
the  origin  territory  for  reloading. 

“I  have  had  an  opportunity,  during  the  past  17  years,  to 
study  transportation  rates  on  potatoes  in  various  parts  of 
the  country,  and,  based  upon  that  experience,  together  with 
a  general  experience  in  the  study  of  freight  rates  on  all 
classes  of  Commodities  in  various  sections,  it  is  my  opinion 
that  the  car  mile  earnings  into  Northern  Maine  Junction, 
considering  the  volume  of  movement  and  operating  condi¬ 
tions,  are  on  a  high  basis  and  the  rates  into  Searsport,  in 
my  opinion,  are  the  highest  rates  in  the  United  States 
where  the  business  moves  in  large  volume,  and  where  there 
are  the  same  or  more  severe  operating  conditions. 

“The  haul  on  the  branch  to  Searsport  from  Northern 
Maine  Junction  is  only  29.2  miles.  For  this  the  charge  is  6 
cents  over  Northern  Maine  Junction.  The  instances  where 
there  are  substantially  higher  rates  on  one  portion  of  a 
railroad,  in  a  single  state,  than  on  other  portions  of  the 
same  railroad,  are  verv  rare  and  it  occurs  onlv  in  instances 
where  the  transportation  conditions,  especially  the  costs, 
are  very  materially  different  on  one  portion  of  a  line  than 
on  another.  It  is,  of  course,  well  known  that  the  transpor¬ 
tation  conditions  and  the  cost  of  operation  on  branch  lines 
of  a  railroad  are  usually  substantially  different  from  those 
on  main  lines  of  the  same  railroad,  yet,  it  is  very  rare  that 
any  different  rates  are  made  on  branch  lines  than  on  main 
lines,  especially  where  the  transportation  is  within  the  con¬ 
fines  of  he  same  state,  as  is  the  fact  here.” 
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242  “The  only  rates  under  attack  are  those! to  Sears- 
port.  It  is  our  claim  that  with  potatoes  at  the  lowest 
values  every  known  and  with  costs  of  production  greatly 
in  excess  of  farm  values,  it  is  no  longer  possibly  to  move 
potatoes  by  rail,  owing  to  excessive  rail  rates,  failure  of 
the  rails  to  reduce  war  time  rail  rates,  taken  I  with  low 
prices,  has  forced  the  shippers  to  resort  to  waterj  transpor¬ 
tation. 

“Of  course,  the  Commission  won’t  take  my  bare  word 
when  I  say  that  the  rail  rates  are  so  excessive  ii>  all  direc¬ 
tions  as  to  force  the  shippers  to  demand  reinstatement  of 
the  prior  rates  to  Searsport  so  that  the  shippers  may  use 
the  water  routes  and,  if  possible,  leave  something  for  the 
growers’  labor,  consequently  it  is  necessary  to  prove  such 
facts. 

“A  few  exhibits  are  necessary  to  do  this, 
continuing  to  recognize  the  plight  of  the  grower,  herein¬ 
before  shown,  the  Bangor  &  Aroostook  made  th^  advances 
to  Searsport  to  stop  the  movement  via  the  ch^ap  routes 
which  are  so  badly  needed.  The  next  few  exhibits,  there¬ 
fore,  are  presented  to  show  the  high  levels  of  jthe  potato 
rates  which  force  the  use  of  water  transportation.” 

(I.C.C.  Exhibit  No.  3 ,  consisting  of  two  sheets,  is  made 
a  part  hereof  as  “Sheets  5  and  6.”) 

“Exhibit  No.  4  shows  through  potato  rates  frojn  Caribou, 
representative  of  Group  3  in  Maine,  to  18  representative 
destinations  in  C.  F.  A.  territory.  In  the  suspension  pro¬ 
ceedings,  representations  were  made  by  various  New  Eng¬ 
land  lines,  including  the  Bangor  and  Aroostook,  to  the 
effect  that  the  all-rail  routes  through  Northern  Maine  Junc¬ 
tion  were  deprived  of  the  haul  on  13,000  cars  wljiich  moved 
through  Searsport  because  of  low  rates  to  Searsbort.  These 
representations  were  in  error  and  very  misleading.  We 
must  assume  that  they  had  weight  with  the  Commission 
and,  because  they  were  probably  accepted  as  trpe,  we  think 
they  were  largely  responsible  for  denial  of  our 'suspension 
request. 

“The  facts  are,  as  will  be  shown  by  other  witnesses,  that 
the  low  prices  of  potatoes,  coupled  with  excessively  high 
all-rail  rates,  compelled  the  shippers  to  resort  tcj  the  Sears¬ 
port  route  to  get  relief  from  extortionate  rates,  otherwise 
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the  business  could  not  have  been  marketed.  In  other  words, 
the  all-rail  rates  from  Maine,  in  comparison  with  the  value 
of  potatoes,  were  and  still  are  so  high  as  to  preclude 
243  movement  via  all-rail  routes  without  losses  to  grow¬ 
ers.  The  statement  heretofore  quoted  from  Mr.  Todd 
is  proof  of  this.  However,  in  further  support  of  the  asser¬ 
tion  that  the  all-rail  rates  are  and  have  been  excessively 
high,  I  now  call  attention  to  Exhibit  No.  4.  Instead  of  forc¬ 
ing  the  shippers  to  resort  to  use  of  the  Searsport  gateway 
by  keeping  all  rail  rates  at  war-time  levels  regardless  of 
reductions  in  railroad  costs,  my  opinion  is  that  the  human 
thing  to  do  would  have  been,  and  still  would  be,  to  reduce 
the  all-rail  rates  about  one-third.  A  real  emergency  existed 
and  still  exists.  Growers  were,  and  are,  desperate. 

“As  stated,  this  exhibit  shows  through  all-rail  rates  on 
potatoes  ftfom  Caribou,  representative  of  Group  3,  to  rep¬ 
resentative  stations  in  C.F.A.  territory.  These  rates  were 
and  are  made  by  using  aggregates  via  Northern  Maine 
Junction,  the  proportional  rate  from  Group  3  to  Northern 
Maine  Junction  being  24  cents.  The  factors  beyond  North¬ 
ern  Maine  Junction  consist  of  fifth  class  rates  in  effect 
prior  to  December  3,  1931,  and  are  now  applicable  on  pota¬ 
toes.  The  exhibit  shows  the  first  class,  fifth  class,  30  percent 
and  27-1/->  per  cent  rates  as  they  would  be  from  Caribou  to 
the  18  destinations  if  the  rates  were  made  on  the  Eastern 
Class  Rate  Scale. 

By  Mr.  Hart : 

“Q.  Just  a  minute.  I  want  to  get  that  fully  clear.  If 
made  on  the  basic  Eastern  Class  Rate  Scale?  “A.  Yes,  sir. 

“Q.  In  other  words,  your  fifth  column,  bearing  the  cap¬ 
tion  ‘Basic  Eastern  Class  Rates, ’  is  taken  from  Appendix 
E  of  the  Commission’s  decision  in  the  Eastern  Class  Rate 
decision?  Am  I  correct  in  that?  A.  That  is  correct. 

“A.  And  that  does  not  purport  in  any  way  to  be  the  rate 
applicable  from  the  Bangor  and  Aroostook  territory?  A.  no, 
sir. 

By  Mr.  Cole : 

“Q.  Mr.  Tong,  one  other  question.  In  column  one,  on 
the  left,  vrhere  you  say  ‘through  rates  on  potatoes,’  those 
are  made  by  use  of  the  rate  to  Northern  Maine  Junction 
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plus  the  rate  beyond?  A.  Yes,  sir,  24  cents  into  the  junction 
and  fifth  class  beyond. 

244  “Under  the  heading  ‘Class  Rates  from  Caribou, ’ 
the  exhibit  shows  first  class,  the  first  class  arbitrary 
over  Northern  Maine  Junction,  which  means  the  spread 
in  first  class  rates  between  Caribou  and  those  sh|own  from 
Northern  Maine  Junction;  and  it  also  shows  joint  through 
rates  from  Caribou  on  first  class,  fifth  class,  30  percent  and 
27-1/2  percent.  Through  rates  from  Northern  Mhine  Junc¬ 
tion  to  the  same  destinations  are  shown  on  first  jilass,  fifth 
class,  30  percent  and  27-1/2  percent.  The  reason!  for  show¬ 
ing  fifth  class  rates  is  that  these  are  the  maximum  rates  on 
potatoes  in  official  classification  territory. 

By  Mr.  Hart: 

“Q.  When  you  speak  of  the  class  rates  from  Northern 
Maine  Junction,  you  mean  those  now  currently  in  effect? 
A.  Yes,  sir. 

“Q.  And  not  the  class  rates  as  they  existed  prior  to  the 
decision  of  the  Commission  in  the  Eastern  Class  Rate 
decision?  A.  No,  sir. 

7  I 

“It  will  be  seen  that  the  through  rates,  made  by  use  of 
the  aggregates  through  Northern  Maine  Junction,  with 
exception  of  the  rates  to  Lexington,  Charleston  and  Pitts¬ 
burg,  are  in  all  instances  in  excess  of  the  fifth  ilass  rates 
as  they  would  be  under  the  Eastern  Class  Rate  Scale. 

Bv  Mr.  Hart : 

“Q.  And  by  that  you  mean  the  appendix  E  sca^e?  A.  Yes. 
Just  what  I  say,  in  the  Eastern  Class  Rate  Scale. 

“Q.  Just  a  minute.  There  are  four  scales  in  that  case. 
You  mean  Scale  E?  A.  Yes,  sir. 

“The  reason  for  showing  30  percent  rates  is;  that  such 
rates  are  in  effect  between  Indiana  and  Illinois  as  a  result 
of  the  Commission’s  decision  in  public  Service  Cjommission 
of  Indiana  v.  B.  &  0.,  89  I.C.C.  651.  Moreover,  the  maxi¬ 
mum  rates  on  potatoes  from  all  stations  in  Noijth  Dakota, 
Minnesota,  Wisconsin,  Iowa,  Nebraska,  Wyoming  and  part 
of  Colorado  to  the  official  territory  range  from  37-1/2  to  30 
percent  of  first  class  and,  as  a  matter  of  fact,  ire  usually 
27-1/2  percent  of  first  class  rates  prescribed  in  the  western 
trunk  line  class  rate  case.  I  am  familiar  with  the  hauls 
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and  the  conditions  from  these  western  states  named  to  the 
eastern  states  and,  in  my  judgment,  the  rates  westbound 
from  Caribou  should  be  but  little,  if  any,  higher,  relatively, 
than  the  eastbound  rates  on  potatoes  from  western 
245  '  states  to  points  in  official  classification  territory. 

4 ‘In  the  case  of  A.  M.  Turtellot  v.  N.  Y.  N.  H.  & 
H.,  186  I.C.C.  371,  considerable  discussion  is  had  of  the 
percentages  of  first  class  on  potatoes.  The  30  percent  basis 
was  prescribed  in  Railroad  Commissioners  of  Florida  vs. 
Aberdeen  and  Rockfish  R.  R.  Company,  177  I.C.C.  735.  In 
that  case  30  percent  was  prescribed  for  the  future  and  32 
percent  was  used  as  a  basis  for  reparation. 

“In  the  Turtellot  case,  the  complainant  was  asking  origi¬ 
nally  for  27-1/2  percent  but  finally  would  have  been  satis¬ 
fied  with  the  30  percent  basis. 

“Now,  I  think  that  this  is  important,  Mr.  Examiner. 
However,  the  record  showed  that  the  average  weight  per 
car  was  but  34,255  pounds  on  185  barrels  and  this  made  a 
car  mile  earning  of  31.14  cents,  with  an  average  haul  of 
456  miles.  The  Southern  Peninsula  of  Michigan  is  a  heavy 
producer  of  potatoes  and  competes  in  C.F.A.  territory  with 
Maine.  It6m  2397  of  exceptions  to  official  classification, 
B.  T.  Jones’  I.C.C.  No.  506,  provides  for  rates  between 
Indiana,  Lower  Peninsula  of  Michigan,  Ohio  and  Louis¬ 
ville,  Ky.,  on  basis  of  25  percent  of  the  first  class  under  the 
Eastern  Class  Rate  Scale.  The  same  basis  also  is  provided 
between  Indiana,  Lower  Peninsula  of  Michigan,  Ohio  and 
Louisville,  Ky.,  and  points  in  the  states  of  Illinois,  Iowa 
and  Missouri.  This  rating  expires  March  31,  1933.  The 
rates  purport  to  be  made  to  meet  truck  competition.” 

“Higher  rates  will  mean  movements  by  truck.  The  rea¬ 
son  for  showing  27-1/2  percent  rates  in  Exhibit  4  is  because 
this  is  generally  the  basis  adopted  by  the  Interstate  Com¬ 
merce  Commission  in  making  rates  between  points  in  the 
southwest  and  points  in  defined  territories,  such  as  Minne¬ 
sota,  North  Dakota,  etc.,  and  also  between  points  in  western 
trunk  line  territory.  In  Docket  21218,  decided  April  14, 
1931,  Leonard,  Crosset  &  Riley  vs.  A.  C.  &  Y.,  176  ICC.  309, 
the  Commission  prescribed  maximum  rates  based  27-1/2 
percent  of  first  class,  and  these  rates  were  scheduled  to  be 
effective  December  3,  1931. 
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‘  ‘  The  effect  of  this  would  have  been  to  have  raised  by  sub¬ 
stantial  amounts,  thousands  of  rates  in  W.  T.  Lj  territory 
which  were  already  much  lower  than  27-1/2  percent  of  first 
class.  Because  of  such  advances,  the  tariffs  w<tre  placed 
under  suspension  and  these  rates  now  are  pending  before 
the  Commission  in  I.  &  S.  Docket  3659,  and  the  J*ates  from 
Minnesota,  North  Dakota  and  Wisconsin  t[)  W.  T.  L. 
246  points  are  now  lower  than  27-1/2  per  cejnt  of  first 
class.  I  have  compared  the  rates,  and  I  know  it  is 
a  fact  that  rates  27-1/2  percent  of  first  class  in  Zone  1 
of  W.  T.  L.  equal  rates  based  on  30  percent  of!  first  class 
under  the  Eastern  Class  Rate  Scale.” 

4 ‘Exhibit  5  is  in  further  support  of  the  proposition  that 
rates  from  Maine  are  excessive  and  that  the  riesult  is  to 
force  the  growers  and  shippers  to  seek  transportation 
through  the  Searsport  gateway.  Owing  to  the  great  crop 
in  Maine,  it  is  necessary  to  seek  markets  in  all  directions. 
As  will  be  seen  by  statistics  of  the  United  Statjes  Depart¬ 
ment  of  Agriculture,  to  be  introduced  later,  theri  are  heavy 
movements  of  potatoes  from  Maine  to  destinations  in  cen¬ 
tral  freight  association  territory,  but  the  movement  into 
that  territory  is  had  only  because  of  the  great  surplus  pro¬ 
duction  which  cannot  be  marketed  elsewhere,  fn  order  to 
market  in  that  territory,  it  is  necessary  to  mept  competi¬ 
tion  from  Michigan,  Wisconsin,  Minnesota,  Nofth  Dakota 
and  other  western  states  such  as  Idaho.  To  djo  this  it  is 
necessary,  of  course,  for  the  shippers  of  Maijie  to  make 
deliveries  upon  relative  prices  with  the  delivered  prices 
from  the  western  sections. 

“Where  Maine  is  not  able  to  market  a  fair  proportion 
of  its  potatoes  in  competition  with  other  producers  by 
reason  of  high  freight  rates,  it  must  seek  markets  which 
can  be  reached  by  water.  Otherwise  potatoes  must  be 
practically  given  to  starch  factories  to  be  damped  alto¬ 
gether.  This  exhibit  5  shows  wide  difference  in  freight 
rates  from  Maine  as  against  rates  from  the  weitern  states. 
It  will  be  seen  that  rates  from  Maine  are  sbbstantiallv 

_  v 

higher  than  rates  from  Minnesota  and  Wisconsin.  Rates 
from  these  two  states  to  official  territory  have  all  been 
prescribed  by  the  Commission,  the  principal  cases  being 
Andrews  Brothers  vs.  A.  C.  &  Y.,  74  I.C.C.  443  and  Leon¬ 
ard,  Crosset  &  Riley,  Inc.,  et  al  vs.  A.  C.  &  Y..,  176  I.C.C. 


i 
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309.  The  shipping  stations  used  in  exhibit  5,  viz.,  Waupaca, 
Cambridge  and  Moorhead  are  highly  representative  of 
three  of  the  most  important  shipping  districts  in  Wisconsin, 
Minnesota  and  the  Red  River  Valiev  of  Minnesota.  While 
rates  from  Caribou  to  these  C.F.A.  points,  as  shown  by 
exhibit  4,  exceed  the  fifth  class  rates  under  the  Eastern 
Class  Rate  Scale,  the  fifth  class  rates — 

247  “Mr.  Hart:  I  again  insist  on  the  correction  that 
it  is  under  Appendix  E,  and  not  under  any  other 
scales  of  the  Eastern  Class  Rate  decision.  It  is  distinctly 
misleading. 

“The  Witness:  I  am  not  trying  to  mislead  anybody.  If 
he  wants  that  correction — 

“Exam.  Johnson:  Well,  that  is  the  one  you  had  in  mind? 

“The  Witness:  Yes,  the  fifth  class  rates  being  based  35 
percent  of  first  class,  the  very  maximum  rates  which  apply 
on  potatoes  from  the  western  states  of  Minnesota,  Wiscon¬ 
sin  and  North  Dakota  to  C.F.A.  and  eastern  trunk  line  ter¬ 
ritory  are  30  percent  of  the  first  class  rates  under  the  West¬ 
ern  Trunk  Line  Scale.  However,  rates  from  the  western 
states  to  C.F.A.  points  do  not  take  the  maximum  basis  of 
30  percent  but  commodity  rates  were  published  prior  to  the 
Western  Trunk  Line  Class  Rates  and  a  great  majority  of 
the  rates  from  these  western  states  to  the  C.  F.  A.  points 
are  approximately  27-1/2  percent  of  first  class  rates  under 
W.  T.  L.  Scale.  In  order  to  market  Maine  potatoes  in 
C.F.A.  territory  in  competition  with  western  states  and 
also  with  Michigan,  there  must  be  heavy  freight  absorp¬ 
tions,  consequently  if  the  Maine  potato  grower  is  to  do 
business  at  any  profit  his  only  outlet  is  to  use  the  Searsport 
gateway  and  get  the  benefit  of  water  rates  to  markets  where 
the  competition  is  less  keen  than  it  is  into  the  C.F.A.  terri¬ 
tory.  The  difficulty  is  that  there  are  not  sufficient  markets 
to  be  reached  in  this  way  and  the  Maine  potatoes  must 
reach  the  C.F.A.  territory  because  of  large  surplus  not¬ 
withstanding  the  absorptions  in  freight  charges  which  must 
be  made  in  order  to  meet  western  competition. 

“In  addition  to  competition  from  the  western  states 
named,  I  will  show  by  a  later  exhibit  that  potatoes  are 
moving  from  Colorado  and  Idaho  and  the  rates  have  been 
greatly  reduced  to  C.F.A.  points.” 

(Sheet  1  of  I.C.C.  Exhibit  No.  5  is  made  a  part  hereof 
as  “Sheet  7.”) 


I.  C.  C.,  BANGOR  &  AROOSTOOK  RAILROAD  CO.,  ET|AL.  211 

“In  further  support  of  the  proposition  that  the  Maine 
potato  people  resorted  to  use  of  the  S'earsport  gateway 
because  of  high  all  rail  rates  and  low  prices  of  potatoes, 
exhibit  No.  6  shows  the  rates  from  Caribou  in  comparison 
with  rates  from  Waupaca.  Waupaca  is  in  the  heart 
248  of  the  potato  producing  district  in  Wisconsin,  and 
rates  from  all  points  in  Minnesota,  Wisconsin  and 
North  Dakota  are  based  on  the  rates  from  Waupaca.  The 
destinations  shown  are  representative  consuming  points  in 
eastern  trunk  line,  New  England,  Carolina,  Virginia  and 
southern  territories.  At  pages  3  and  4  rates  are  shown 
from  Cambridge  and  Moorhead,  Minn:,  representative  of 
the  Cambridge  and  Moorhead  groups.  The  distances  shown 
from  Waupaca  are  the  short  distances  from  that  point. 
From  the  Waupaca  group,  distances  average  a|t  least  25 
miles  farther  than  those  shown.  Distances  are  for  Caribou 
proper.  From  the  Caribou  group  the  distances]  would  be 
24  miles  shorter  than  from  Caribou.  The  distances  shown 
from  both  Cambridge  and  from  Moorhead  are  the  actual 
short  line  distances  from  those  points  but  th^  distances 
shown  are  quite  representative  of  the  Cambridge  and 
Moorhead  groups.” 

“I  might  say  that  Waupaca  is  located  in  central  Wis¬ 
consin,  a  little  below,  in  central  Wisconsin,  probably  about 
125  miles  west  of  Lake  Michigan.  It  is  located  on  the  Soo 
Line  Railroad,  212  miles  from  Chicago.  I  might  say  that 
Waupaca  is  about  one  one  of  the  farthermost;  southern 
points  in  Wisconsin,  and  it  is  one  of  the  most  important 
points  from  which  potatoes  are  shipped. 

Bv  Mr.  Hart: 

“Q.  What  zone  is  Waupaca  in,  Mr.  Tong?  A.  Zone  1. 

“Q.  Zone  1  is  described  by  the  Commission  iiji  the  West¬ 
ern  Trunk  Line  decision?  A.  Yes,  that  is  my  recollection.” 

“The  Witness:  This  exhibits  shows  by  comparisons  the 
very  high  level  of  rates  from  Maine  which  we  claim  forces 
the  business  over  the  Searsport  route,  Maine  goes  to  C.  F. 
A.  despite  high  rates  and  because  of  lack  of  markets  at 
lower  rates.  Many  illustrations  of  high  rail  rates  could  be 
pointed  out  from  exhibit  No.  6. 

“To  Harlem  River,  which  is  one  of  the  principal  deliv¬ 
ering  points  in  New  York,  the  rates  from  Caribou  and 
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from  Waupaca  are  the  same  but  the  Waupaca  distance  is 
almost  double  the  distance  from  Caribou.  Rates  from 
Waupaca  to  these  eastern  destinations  had  the  approval  of 
the  Commission  in  Leonard,  Crosset  &  Riley,  Docket 
21218,  176  I.C.C.  391.  Everv  rate  shown  from  Minnesota 
and  Wisconsin  has  been  passed  upon  by  the  Commis¬ 
sion. 

249  “The  52  cent  rate  from  W^aupaca  became  effective 
December  3,  1931 ;  the  prior  rate  was  67  cents.  This 
reduction  resulted  from  the  Western  Trunk  Line  Class 
Rate  Case,  164  I.C.C.  1,  in  which  provision  was  made  for 
a  maximum  of  Class  C  rates  on  potatoes,  the  percentage  of 
such  rates  to  first  class  being  30  percent.  The  52  cent  rate 
from  Caribou  to  Harlem  River  has  been  in  effect  since  1922. 
The  annual  movement  is  many  thousands  of  heavily  loaded 
cars.  During  this  ten  years,  the  shipments  of  potatoes  from 
Maine  increased  from  32,000  to  53,000  cars  per  year. 

“Between  1922  and  1932  there  have,  of  course,  been  re¬ 
ductions  in  wages,  costs  of  materials  and  supplies,  and 
other  operating  expenses,  which  ought,  naturally,  to  make 
for  lower  freight  rates.  During  several  of  the  years,  par¬ 
ticularly  in  1930,  1931,  and  at  the  present  time,  the  potato 
growers  have  been  in  a  desperate  economic  condition  be¬ 
cause  of  low  prices.  Notwithstanding  the  low  value  of  po¬ 
tatoes  and  the  splendid  earnings  of  the  Bangor  and  Aroos¬ 
took  Railroad,  very  few  all  rail  rate  reductions  have  been 
made. 

“A  rate  of  52  cents  for  transportation  to  the  most  im¬ 
portant  destination  in  the  United  States  means  a  freight 
rate  substantially  100  percent  in  excess  of  the  value  of  the 
commodity  on  the  farm. 

“The  most  important  rates  in  exhibit  6  are  the  52  cent 
rate  from  the  Caribou  Group  to  Harlem  River  and  55-1/2 
cents  to  New  York  terminals.  These  rates  are  so  high  as 
to  be  prohibitive  of  free  movement  of  potatoes  via  the  all¬ 
rail  routes  and  it  was  to  be  expected  that  with  values  of 
potatoes  below  cost,  the  Maine  growers  would  resort  to 
any  cheaper  route,  such  as  via  Searsport,  to  reach  New 
York  and  other  markets.  The  railroads  should  have  recog¬ 
nized  this. 

“Other  rates  into  New  England  and  Eastern  Trunk 
Line  territory  are  relatively  as  high  as  to  New  York.  To 
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show  that  the  rate  to  New  York  is  very  high,  I  call  atten¬ 
tion  to  the  fact  that  for  a  haul  of  600  miles,  the  jmaximum 
potato  rate  under  Western  Trunk  Line  Zone  1  scale,  is  43 
cents.  For  the  same  haul,  fifth  class  rate,  under  the  East¬ 
ern  Class  Rate,  Appendix  E  scale  is  also  43  cents,  com¬ 
pared  with  52  and  55-1/2  cents  from  Caribou,  j  Using  30 
percent  of  first  class  for  600  miles,  under  the  Eastern  Class 
Rate,  Appendix  E,  scale,  the  rate  would  be  37t  cents  or 
15  cents  less  than  the  all-rail  rate  from  Caribou  to 
250  New  York.  The  movement  to  New  Yorl^  probably 
averages  about  10,000  cars  per  year  and  tjie  greater 
part  heretofore  was  over  the  New  York,  New  Haven  & 
Hartford.  It  will  continue  to  lose  business  bec4use  of  its 
excessive  rates. 

‘ 4  From  Maine  to  Boston,  several  thousand  caifs  of  pota¬ 
toes  move  each  year  by  rail.  The  distance  is  431  miles 
from  Caribou  proper  and  406  from  the  group  and  the  rate 
is  39-1/2  cents.  Such  rate  is  bound  to  drive  the  traffic  to 
the  water  lines  and  trucks.  Under  the  Appendix  E  scale 
for  420  miles,  the  rate  is  35  cents  and  for  440  miles  it  is 
36  cents.  These  are  35  percent  of  first  class.  Because 
the  great  volume  of  business  and  favorable  operating  con¬ 
ditions  rates  with  low  potato  prices,  will  result  in  diverting 
business  to  trucks  and  water.” 

“The  Witness:  As  further  evidence  that  the  rates  are 
excessive,  and  force  Maine  to  use  water  transportation,  I 
call  attention  to  rates  from  the  Cambridge  group  of  Min¬ 
nesota  to  Chicago  and  other  W.  T.  L.  points  which  are  now 
before  the  Commission  in  Docket  3659.  The  rate  prescribed 
in  Docket  21218,  Leonard,  Crosset  &  Riley  case,  from  Cam¬ 
bridge  to  Chicago,  442  miles,  was  36  cents,  this  b^ing  27-1/2 
percent  of  the  W.T.L.  Zone  1  first  class  rate.  Because  of 
the  great  advance  which  was  made,  the  prior  rate  having 
been  26  cents,  the  advance,  which  was  to  be  made  December 
3,  1931,  was  suspended  by  the  Commission.  Even  with  such 
low  rates  trucks  are  handling  great  volumes  of  business. 
The  higher  rates  here  must  result  likewise.  The  transpor¬ 
tation  conditions  between  the  Cambridge  district  and  Chi¬ 
cago  are  not  as  favorable  as  those  between  Caribou  and 
Boston. 

“At  page  2  of  the  exhibit,  rates  from  Caribou  versus 
Waupaca,  are  shown  to  the  Carolina,  Virginia  [and  south- 
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ern  points.  In  the  Leonard,  Crosset  &  Riley  case,  which 
was  decided  April  14,  1931,  176  I.C.C.  309,  supra,  rates 
from  Minnesota,  Wisconsin  and  North  Dakota  to  all  south¬ 
ern  points  were  involved.  The  Commission  prescribed  rates 
to  all  southern  territory,  including  the  Carolinas,  based  on 
27-1/2  percent  of  first  class  rates  from  Madison,  Wis.  to 
the  southern  points  plus  certain  arbitraries  from  Wiscon¬ 
sin,  Minnesota  and  North  Dakota.  The  arbitrary,  Wau¬ 
paca  Group  over  Madison,  on  this  southern  business  was 
made  6  cents  and  the  arbitrary  from  the  Cambridge 
251  district  of  Minnesota  was  made  6  cents  over  Wau¬ 
paca.  Rates  from  the  Moorhead  group  of  Minnesota 
rates  were  prescribed  7  cents  higher  than  from  Cambridge. 

4  4  Rates  made  27-1/2  percent  of  southern  first  class  are 
about  equal  to  30  percent  of  W.T.L.  Zone  1  first  class,  which 
means  rates  to  the  South  are  about  the  same  as  W.T.L. 
maxima  oh  potatoes,  viz.,  Class  44C.”  As  a  result  of  this 
adjustment  of  rates,  it  will  be  seen  that  the  rate  from 
Waupaca  to  Spartanburg,  S.C.,  for  illustration,  was  re¬ 
duced  from  92  to  63  cents  per  hundred  pounds,  and  from 
Moorhead,  Minn.,  to  the  same  destination  the  reduction 
was  from  1.09-1/2  to  76  cents  per  hundred  pounds. 

44  The  Annual  report  of  the  Bangor  and  Aroostook  for 
1931,  at  page  15,  called  attention  to  the  fact  of  a  reduction 
in  rates  from  western  states  to  the  southern  points  and,  as 
I  interpret  the  statement,  it  is  an  admission  that  these  re¬ 
ductions  from  the  West  were  at  least  partially  responsible 
for  opening  the  Searsport  route.  There  is,  of  course,  ex¬ 
tensive  competition  in  this  southern  territory  between 
Minnesota,  Wisconsin  and  North  Dakota  with  Maine  pota¬ 
toes.  The  reductions  from  these  western  points  became 
effective  on  August  23,  1931,  and  after  that  date,  potatoes 
from  Maine  commenced  to  move  through  the  Searsport 
gateway.  The  reductions  were  very  great.  From  Waupaca 
to  Wilmington  it  was  43-1/2  cents.  I  understand  that  was 
the  amount  of  the  reduction  in  cents  per  hundred  pounds, 
43-1/2  cents. 

4  4  At  page  2  it  will  be  seen  that  some  reductions  were 
made  from  Caribou  to  some  southern  points.  There  were 
only  a  few  of  them  and  the  result  was  to  leave  the  rates 
from  the  western  territorv  substantiallv  lower  than  either 

•  9/ 

all  rail  or  rail-water  rates  from  Maine.’ ’ 
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“The  Witness:  The  rates  from  Maine  to  the j  southern 
territory  are  in  a  most  deplorable  condition  because  of  the 
way  they  are  published;  they  are  in  some  c^ses  joint 
through  rates,  in  some  cases  aggregates  through  Bruns¬ 
wick,  Maine,  and  in  general  they  are  on  such  a  l|iigh  basis 
that  Maine  can  not  hope  to  compete  with  westerij  territory 
except  at  south  Atlantic  ports  by  resort  to  ocean  [transpor¬ 
tation  from  Searsport.  At  page  2,  I  call  attention  also  to 
the  adjustment  from  Caribou  vs.  Waupaca  to  Richmond, 
and  other  Virginia  points.  Rates  from  Waupacai  Wis.  are 
substantially  lower  than  rates  prior  to  December 
252  3,  1931.  This  is  occasioned  by  reason  of  the  appli¬ 

cation  of  30  percent  of  first  class  as  maximum  from 
the  western  states  to  Virginia,  as  provided  in  W.  T.  L. 
Class  Rate  Case. 

“In  the  suspension  proceedings,  Mr.  W.  B.  Hill,  G.  F.  A. 
of  the  Bangor  and  Aroostook  Railroad,  wrote  to  Hon.  Com¬ 
missioner  J.  B.  Eastman  on  July  13  and  enclose^  a  memo¬ 
randum  showing  the  rates  then  effective  and  rates  which 
the  railroads  promised  to  make  effective  from  tjie  various 
groups  in  Maine  to  certain  southern  points.  It  should  be  of 
interest  to  know  that  these  promised  rates  wer^  urged  in 
the  suspension  proceedings  as  being  of  so  much  benefit  as 
to  offset  the  advances  to  Searsport,  the  following  statement 
being  made  in  the  letter  to  Mr.  Eastman : 

“  4 All  of  the  regulated  carriers  (both  rail  and  water) 
and  many  of  the  shippers  believe  that  these  decre  ased  rates 
to  the  South  Atlantic  and  Gulf  Ports  more  than  offset  the 
increased  rates  to  Searsport  and  the  New  Brunswick  ports 
and  will  result  in  a  far  more  orderly  distribution  of  pota¬ 
toes  than  took  place  during  the  past  shipping  season  when 
cargoes  of  potatoes  landed  at  the  various  ports  and  resulted 
virtually  in  the  dumping  of  the  commodity  ori  the  local 
markets. 

“  ‘We  hope  that  there  will  be  no  protest  in  respect  of 
any  of  those  tariffs  but  should  there  be  such  protest  we 
trust  that  you  will  give  the  matter  careful  consideration 
and  discuss  the  same  with  Division  2.’  ” 

(I.C.C.  Exhibit  No.  6,  consisting  of  6  sheets,!  is  made  a 
part  hereof  as  “Sheets  8  to  13.”)  j 

“Exhibit  No.  7  shows  these  rates.  The  ratesj  were  pub¬ 
lished  to  Savannah  and  Jacksonville,  effective  September 
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24,  1932,  in  Frank  Van  Ummersen’s  I.C.C.  No.  190.  In  this 
tariff  the  rates  were  also  published  to  Charleston,  S.  C., 
Galveston,  Houston,  Texas,  Key  West,  Fla.,  Miami,  Fla., 
Mobile,  Ala.,  New  Orleans,  Norfolk,  Tampa  and  West  Palm 
Beach.  I  fail  to  find  the  promised  joint  through  rates  to 
the  various  interior  southern  points  but  possibly  the  rates 
are  made  on  the  aggregate  through  the  ports.  These  new 
rates  to  the  ports  apply  from  Caribou,  etc.,  on  the  Bangor 
and  Aroostook  via  Boston  in  connection  with  the  regulated 
steamship  lines  beyond.  The  promised  rates  in  this 
253  exhibit  7  are  generally  much  higher  than  rates  from 
the  west  with  which  Maine  competes  but  the  Com¬ 
mission  seems  not  to  have  been  informed  of  this  when  thev 

* 

were  being  importuned  to  allow  the  advanced  rates  to 
Searsport  to  become  effective. 

‘ ‘  There  are  features  about  exhibit  7  which  are  highly  im¬ 
portant.  Probably  the  aggregate  of  intermediate  rates 
through  the  South  Atlantic  Ports  would  result  in  the  rates 
shown  to  the  interior  points.  If  I  am  correct  that  joint 
through  rates  to  these  various  points,  except  the  southern 
ports,  have  not  been  published  and  the  business  to  the  south 
will  be  handled  at  the  aggregates  to  and  from  the  South 
Atlantic  ports  instead  of  under  joint  through  rates,  the 
southern  lines  will  be  obliged  to  face  truck  competition  from 
the  South  Atlantic  ports  to  the  interior  southern  points.  In 
my  judgment,  this  is  poor  policy.  There  is  nothing  that 
demoralizes  markets  more  than  truck  competition. 

“On  the  other  hand,  if  the  southern  railroads  desire 
to  secure  the  haul  on  this  traffic,  the  largest  part  of  the 
business  will  move  over  the  all-rail  lines  from  the  southern 
ports  to  the  interior  provided  that  the  joint  through  rates  ' 
are  lower  than  aggregates  through  the  ports;  otherwise 
trucks  will  be  used  from  the  ports. 

“There  are  no  joint  rates  from  Maine  to  the  southern 
points  by  rail  and  water  through  either  Searsport  or  Bos¬ 
ton,  and  it  seems  to  me  that  the  Commission  was  misled  in 
the  suspension  proceedings  as  to  the  advances  to  Searsport 
being  offset  by  reductions  to  southern  points.  The  rates 
to  Searsport,  prior  to  August  18,  should  be  reinstated,  and 
if  the  real  facts  had  been  known,  they  probably  would  have 
been  suspended  as  we  requested.” 

(I.C.C.  Exhibit  No.  7,  consisting  of  three  sheets,  is  made 
a  part  hereof  as  “Sheets  14,  15  and  16.”) 


I 
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“The  Witness:  Exhibit  No.  8  shows  the  present  rates 
from  the  large  representative  shipping  districts  of  Col¬ 
orado  to  representative  C.F.A.  and  Eastern  truifk  line  and 
New  England  points  prior  to  and  after  December  3,  1931. 
Colorado  was  not  an  important  shipper  to  the  east  prior 
to  December  3,  1931.  With  the  great  reductions  made  on 
that  date,  they  will  compete  in  a  small  way  but  at  disad¬ 
vantages.  The  rates  are  exceedingly  low  and]  represent 
27-1/2  percent  of  the  first  class  rates,  prescribed  in  the 
W.  T.  L.  Class  Rate  Case.” 

(Sheet  1  of  I.C.C.  Exhibit  No.  8  is  made  a  part 
254  hereof  as  “Sheet  17.”) 

'  i 

“I  have  made  numerous  references  jto  various 
bases  for  rates  in  the  different  territories  prescribed  by 
the  Commission  on  potatoes.  Exhibit  No.  9  sho^s  the  more 
important  first  class  rates  for  representative  distances 
under  the  various  scales  and  what  the  rates!  would  be 
under  the  various  percentages  of  first  class.  Th^  Interstate 
Commerce  Commission  prescribed  rates  from  I  Minnesota, 
Wisconsin  and  North  Dakota  to  all  the  southern  points, 
based  on  27-1/.>  percent  of  first  class  from  Madison  under 
the  southern  scale.  This  basis  is  substantiallv  th^  same  as  30 
percent  within  western  trunk  line  territory  and  from  it  to 
points  in  official  territory.  All  the  important  rates  from 
Maine  are  shown  in  our  exhibits  and  the  scale  rates  in  ex¬ 
hibit  9  can  be  used  to  measure  the  rates  from  Maine.  The 
comparison  will  all  show  excessive  rates. 

“The  rail  rates  in  all  directions  from  Maine,  therefore, 
are  so  unreasonably  high,  and  the  values  of  potatoes  have 
been  so  extremely  low,  as  to  have  absolutely;  forced  the 
Maine  shippers  to  resort  to  the  Searsport  gaieway  to  be 
able  to  successfully  market  their  potatoes  in  competition. 
Whether  there  is  competition  or  not,  the  rates  from  Maine 
have  been  too  high  to  permit  of  free  all-rail  shipments.  The 
Searsport  route  should  be  open  at  the  old  fates  if  the 
shippers  are  to  live.” 

(I.C.C.  Exhibit  No.  9  is  made  a  part  hereof  as  “Sheet 
18.”) 

“Exhibit  No.  10  shows  what  the  rates  would  be  under 
the  various  percentages  and  various  scales  of  first  class 
rates  to  three  of  the  most  important  destinations,  viz., 
Searsport,  New  York  and  Boston. 
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By  Mr.  Hart: 

“Q.  May  I  interrupt  you  again  as  to  both  exhibit  9  and 
exhibit  10?  The  Eastern  Class  Rate  scale  you  refer  to  is 
the  Appendix  E  scale,  is  it  not?  A.  Yes,  sir.” 

(I.C.C.  Exhibit  No.  10  is  made  a  part  hereof  as  “ Sheet 
*19.”) 

‘‘Exhibit  No.  11  is  a  historv  of  rates  from  Caribou  to 

«/ 

representative  points.  I  stated  before  that  rates  from 
Maine  have  been  in  effect  for  upwards  of  ten  years.  This 
exhibit  verifies  it.  Present  rates  are  10  percent  lower  than 
the  highest  wartime  rates  of  1920.  Other  exhibits  to  follow 
will  show  the  great  increases  in  the  business.  Rates 
255  of  today  are  about  100  per  cent  in  excess  of  rates 
when  the  volume  of  business  was  small  and  when 
prices  -on  potatoes  were  much  higher  than  they  are  now. 
Rates  such  as  are  shown  in  this  exhibit,  in  my  opinion, 
force  the  shippers  to  use  water  transportation,  where  it 
can  be  used.” 


Bv  Mr.  Hart: 

*/ 

“Q.  Are  the  rates  to  Fayetteville,  Atlanta,  and  Bir¬ 
mingham  all  rail  rates  or  rail,  water  and  rail  rates?  A.  I 

would  sav  that  thev  are  all  rail  to  Boston  and  water  rates 
«/  •> 

bevond. ’  * 

«/ 

“Q.  In  other  words,  you  show  on  your  exhibit  No.  7 
rail-water- rail  rate  to  Atlanta,  Ga.,  of  82  cents,  yet  you  show 
it  as  $1.02  on  exhibit  No.  11.  Isn’t  that  $1.02  an  all-rail 
rate?”  A.  I  should  say  that  is  right,  Mr.  Hart. 

“Q.  So  that  we  will  understand  each  other,  the  rates 
shown  on  exhibit  No.  11  are  all  rail?  A.  Yes.” 

(I.C.C.  Exhibit  No.  11  is  made  a  part  hereof  as  “Sheet 
20.”) 

“Exhibit  No.  12  forcibly  bears  out  our  contention  about 
1  lie  large  potato  movement  from  Maine  and  the  very  great 
increases  from  year  to  year  while  war  time  rates  have 
remained  stationary.  Between  1921-1932  shipments  in¬ 
creased  from  32,783  to  53,177  cars.  This  great  increase 
in  shipments  has  meant  increased  earnings  to  the  Bangor 
and  Aroostook  Railroad,  and  other  lines,  but  it  seems  that 
the  time  arrived,  two  years  ago,  for  the  railroad  to  recog- 
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nize  the  depression,  low  values  of  potatoes  and  decreases 
in  operating  expenses,  with  phenomenal  increases  in  vol¬ 
ume  of  business  as  compared  with  average  years.  Failure 
of  the  railroads  to  do  so  drove  the  shippers  to  ^he  Sears- 
port  gateway  and  this  had  to  be  done  to  continue  in  busi- 


ness. 


(1.0. 0.  Exhibit  No.  12  is  made  a  part  hereof  as  “  Sheet 

21.-)  | 

“I  have  only  a  few  copies  of  exhibit  No.  13,  which  is  the 
United  Stated  Department  of  Agriculture  Potjato  Sum¬ 
mary  for  the  State  of  Maine  for  the  Crop  Season  1931-32. 
This  document  is  available  to  anv  one  who  careis  to  write 
to  the  Bureau  of  Agricultural  Economics  at  Washington. 

“Page  1  shows  that  the  production  in  1931  was 
256  about  one  million  more  bushels  than  in  :he  record 
crop  year  of  1929,  the  total  estimated  production 
being  50,960,000  bushels.  The  states  of  Maine,  New  York 
and  Pennsylvania  produced  106,193,000  bushels  in  1931-2, 
or  about  40  percent  of  the  total  late  crop  of  potatoes  pro¬ 
duced  in  the  eighteen  northern  states. 

“Special  attention  is  called  to  the  statement) at  page  2 
showing  that  an  estimated  price  on  Decembe|r  first  on 
Maine  potatoes  was  20  cents  per  bushel  or  just  one-half 
of  the  low  price  in  the  fall  of  1928,  the  1931  prices  being  at 
a  record  low  level.  The  distribution  of  potatoes  into  cen¬ 
tral  freight  territory  was  lighter  than  during  the  pre¬ 
ceding  year,  but,  as  shown,  this  was  partially  offset  by 
shipments  by  boat  to  Atlantic  seaports  and  as  f^r  south  as 
Houston,  Texas,  and  other  gulf  ports.  In  mjc  previous 
testimonv,  I  referred  to  the  hi<rh  rates  into  the  central 
freight  territory.  This  report  bears  out  the  statements 
I  made,  as  at  page  2  it  is  shown  how  Maine  jwas  driven 
out.  The  acreage  and  the  yields  of  potatoes  in  Maine  for 
ten  year  periods  are  shown  at  page  3.  Both  the  acreage 
and  yields  show  great  increases  in  that  period. 

“At  page  4,  the  figures  show  almost  100  percent  in¬ 
crease  in  production  in  the  ten  year  period  and  the  carload 
shipments  increased  more  than  100  per  cent.  During  this 
period,  as  before  stated,  the  rates  of  transportation  re¬ 
mained  constant.  The  figures  which  show  cgrlot  move- 
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ments  from  Maine  are  misleading,  for  the  reason  that  the 
loading  from  the  State  of  Maine,  during  the  ten  year 
period  averaged  no  less  than  700  bushels  per  car,  which  is 
no  less  than  14  percent  in  excess  of  the  average  loading  of 
potatoes  in  any  other  of  the  18  states  shown. 

‘  1  Between  1922  and  1931  there  was  a  great  decrease  in 
the  Minnesota  potato  loading,  but  a  100  percent  increase 
from  Maine,  but  the  Minnesota  business  only  loaded  with 
600  bushels,  while  the  Maine  shipments  loaded  at  least  700 
bushels,  consequently  the  actual  bushels  shipped  can  be 
measured  only  by  knowing  the  loading  per  car.  With  so 
many  large  cars  from  Maine,  great  marketing  difficulties 
are  present,  particularly  when  the  Maine  business  must 
go  into  C.F.A.  and  southern  territory  in  competition  with 
the  western  states  and  into  New’  York  in  competition  with 
Long  Island  potatoes  which  are  handled  by  rail  and  in  great 
quantities  by  truck. 

4 ‘The  figures  shown  at  page  7  afford  opportunity 
257  to  compare  from  Maine  shipments  by  months  with 
movement  from  other  states.  Note  Maine’s  total  for 
the  season  was  52,639  cars  in  comparison  with  a  total  for 
the  United  States  for  the  year  of  225,960  cars.  Comparing 
the  Maine  shipments  wfith  the  total,  it  would  appear  on 
its  face  that  about  25  per  cent  of  the  potatoes  originated  in 
Maine,  but!  on  account  of  the  heavy  carloading,  this  is  not 
the  fact,  the  percentage  being  about  40  percent  when  fig¬ 
ured  on  700  bushels  per  car  from  Maine  and  550  bushels 
from  other  states. 

“In  connection  with  that  550  bushel  loading,  Mr.  Exam¬ 
iner,  the  total  number  of  cars  for  the  United  States,  of 
course,  include  both  the  southern  and  the  northern  pota¬ 
toes.  The  southern  potatoes  from  Oklahoma,  Texas  and 
the  intermediate  potatoes  from  Kansas,  and  potatoes  from 
Florida,  all  range  in  loads  from  24,000  to  30,000  pounds. 
There  are  potatoes  moving  from  Idaho  and  Colorado  where 
the  loading  does  not  run  always  36,000  pounds,  but  usually 
it  is  36,000  pounds,  but  there  are  some  small  cars,  so  I  fig¬ 
ure  the  average  load  on  potatoes  throughout  the  other  dis¬ 
tricts  w'ould  not  average  more  than  550  bushels.  If  any¬ 
thing,  I  should  say  that  is  a  little  heavy,  although  I  have  no 
figures  on  the  totals. 
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“The  shipments  by  counties  are  shown  at  pa^es  10  and 
11.  49,836  cars  originated  in  Aroostook  County. !  These  are 
stations  from  which  the  rates  to  Searsport  are  under  at¬ 
tack.  The  heaviest  shipping  station  in  Maine  is  Caribou 
with  5,591  cars  and  an  additional  number,  viz.,  959,  from 
West  Caribou. 

“Pages  12  to  19  contain  very  valuable  information  as  to 
the  distribution  of  Maine  potatoes.  I  call  attention  to  the 
movement  of  5,495  cars  to  Boston,  Mass.,  but  these  are 
cars  which  probably  were  unloaded  at  Boston  for  local  con¬ 
sumption. 

“I  might  say  about  that,  Mr.  Examiner,  that  it  is  pure 
guess  work  on  my  part.  I  don’t  know  how  many  cars — 
maybe  they  go  beyond.  A  large  proportion  stop  at  Boston. 

“As  I  understand  the  matter,  there  were  a  large  number 
of  other  cars  which  were  stopped  at  Boston  and  l^,ter  sought 
destination  in  the  southern  states.  The  rates  ^)n  the  cars 
going  beyond  Boston  by  water  or  water-rail  w<^re  the  full 
aggregates  through  Boston  and  on  alf-rail  ship- 
258  ments  the  rates  would  be  based  on  aggregates 
through  Brunswick,  Maine.  The  figures  do  not,  in 
my  judgment,  represent  all  the  business  handled  through 
Boston. 

“It  will  be  seen  that  to  Harlem  River  there  were  940  cars 
shipped  and  to  New  York  5,766  cars.  This  is  a  very  radical 
change  from  the  movement  of  potatoes  into  New  York  ter¬ 
minals  in  previous  years.  I  have  before  me  a  similar  re¬ 
port  for  the  season  1930  and  1931  which  also  includes  the 
two  previous  years  and  the  receipts  in  New  York  are  shown 
as  follows:  In  1930-1931,  8,891  cars;  in  1929-30,  12,208 
cars;  and  in  1928-29,  6,240  cars.  These  apparently  are  the 
entire  shipments  into  New  York  in  those  veqrs,  Harlem 
River  not  having  been  shown  separately. 

“At  page  13  the  report  indicated  a  movement  of  2,452 
cars  into  Searsport.  Manifestly,  this  does  not  represent 
the  number  of  cars  handled  through  Searspoijt,  since  the 
records  in  this  case  will  show  a  total  movement  of  approxi¬ 
mately  13,000  cars.  It  will  be  seen  from  page  17  that  2,041 
cars  moved  to  Philadelphia  with  2,415  cars  at  Pittsburgh. 
This  requires  some  explanation.  The  rate  from!  Caribou  to 
Pittsburgh  is  60.5  cents  per  hundred  pounds.  Tfhe  distance 
is  1063  miles,  as  per  exhibit  6.” 
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The  53,217  carloads  of  potatoes  which  were  shipped  from 
Maine  in  the  1931-1932  season  were  distributed  bv  states 
as  follows:  To  Alabama,  109  carloads;  to  Connecticut, 
1848  carloads;  to  Delaware,  21  carloads;  to  District  of  Co¬ 
lumbia,  335  carloads;  to  Florida,  1124  carloads  (Jackson¬ 
ville,  577  carloads;  Miami,  198  carloads;  Tampa,  188  car¬ 
loads)  ;  to  Georgia,  826  carloads  (Savannah,  668  carloads) ; 
to  Illinois,  1  carload;  to  Indiana,  45  carloads;  to  Kentucky, 
68  carloads,  to  Louisiana,  325  carloads  (all  to  New  Or¬ 
leans) ;  to  Maine,  2,701  carloads;  to  Maryland,  1,480  car¬ 
loads  (Baltimore,  1410  carloads);  to  Massachusetts,  9,364 
carloads  (Boston,  5,495  carloads) ;  to  Michigan,  465  car¬ 
loads  (Detroit,  458  carloads);  to  Missouri,  2  carloads;  to 
New  Hampshire,  281  carloads;  to  New  Jersey,  2,746  car¬ 
loads  (Jersey  City,  1000  carloads;  Newark,  369  carloads; 
Port  Newark,  948  carloads) :  to  New  York  9,340  carloads 
(New  York,  5,766  carloads;  Harlem  River,  940  carloads); 
to  North  Carolina,  133  carloads;  to  Ohio,  1,467  carloads; 
to  Oklahoma,  2  carloads;  to  Pennsylvania,  5,190  carloads 
(Philadelphia,  2,041  carloads;  Pittsburgh,  2,415  car- 
259  loads);  to  Rhode  Island,  1,481  carloads;  to  South 
Carolina,  607  carloads  (Charleston,  582  carloads) ;  to 
Tennessee,  73  carloads;  to  Texas,  253  carloads  (Houston, 
148  carloads);  to  Vermont,  17  carloads;  to  Virginia,  1,489 
carloads  (Norfolk,  691  carloads) ;  to  West  Virginia,  608 
carloads;  Other  Destinations,  716  carloads. 

‘‘From  the  studies  I  have  made  of  Maine  and  Minne¬ 
sota  and  North  Dakota  prices,  it  is  my  opinion  that  the 
farm  prices  in  these  three  states  are  relatively  the  same. 
The  average  farm  values  ranged  from  12  to  20  cents  per 
bushel  in  1931  and  even  lower  this  year.  In  order  for  Maine 
to  reach  Pittsburgh  in  competition  with  Minnesota  or  Wis¬ 
consin  or  North  Dakota,  the  difference  in  freight  rates  nat¬ 
urally  would  have  to  be  absorbed.  In  my  opinion,  Pitts¬ 
burgh  has  been  one  of  the  best  markets  for  Maine  potatoes 
and  during  the  crop  year  1931-32  they  dominated  that 
market.  The  only  way  this  can  be  accounted  for,  in  my 
opinion,  ik  because  of  the  great  crop  in  the  State  of  Maine, 
good  grading  compared  with  poor  grading  and  qualities 
of  Minnesota  and  Wisconsin  potatoes  and  access  of  these 
states  to  other  markets.  Another  thing  is  the  fact  of  ex¬ 
cessive  freight  rates  to  other  large  markets  whereas  the 
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rates  to  Pittsburgh  have  been  on  a  better  relativej  basis  with 
western  competitors  than  rates  to  the  other  markets.  For 
illustration,  the  all-rail  rate  into  New  York  beiijg  52  cents 
as  against  that  to  Pittsburgh  of  60  cents,  the  spread  was 
only  8  cents  per  100  pounds.  While  movement  of  potatoes 
from  Maine  into  other  points  in  C.F.A.  territory  was  in 
some  instances  fairly  good,  it  was  not  comparable  with  the 
movement  into  Pittsburgh  proper. 

“The  movement  to  Houston,  Texas,  shown  at  page  18, 
of  148  cars,  was  undoubtedly  business  that  moved  via  the 
Searsport  gateway.  A  recapitulation  is  shown  |at  page  19 
of  shipments  from  Maine  to  all  states. 

“The  most  important  markets  for  Maine  are  shown  at 
pages  25  and  26,  where  the  total  shipments  for  a  period  of 
three  vears  to  each  destination  are  shown.  It  will  be  noted 
that  there  was  in  1929  and  30  greater  shipment  of  pota¬ 
toes  to  New  York  than  in  the  succeeding  two  y^ars. 

“In  considering  the  movements  into  New  York  it  should 
not  be  overlooked  that  there  is  an  annual  short  -haul  move¬ 
ment  of  good  potatoes  from  Long  Island  Soun^l  into  New 
York  in  large  quantities.  There  is  also  a  heavy 
260  movement  bv  rail.  My  understanding  is  that  the 
truck  movement  has  increased  very  greatly.  Of 
course,  these  potatoes  are  marketed  in  competition  with 
Maine.  We  have  no  information  as  to  what  jthese  truck 
rates  are,  but  we  know  that  from  the  principal  shipping 
points  on  Long  Island  to  New  York,  the  rail  rates  are  much 
lower  than  the  through  rates  from  Maine  to  New  York. 
This  was  shown  in  docket  18256.  Other  witnesses  will 
testify  in  regard  to  imports  to  New  York  and  other  mar¬ 
kets.  Considerable  information  is  given  at  pages  29  to  37, 

exceedingly 
and  on  the 


inclusive,  and  all  of  this  bears  out  the  fact  of 
low  prices  on  potatoes  on  the  various  markets 
farms  in  Maine.” 

(Pages  1,  2,  3,  4,  7,  10,  11,  25,  26,  27  and  28  oj 
hibit  No.  13  are  made  a  part  hereof  as  “Sheets 
27,  28,  and  29  to  32.”) 

“In  my  testimony  I  referred  to  the  averag^  loading  of 
potatoes  from  Maine  exceeding  the  average 
other  districts  of  the  United  States.  This  is 
exhibit  No.  14,  which  shows  the  average  loadi 

7  I 
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toes  in  various  regions  of  the  United  States.  It  should  be 
remembered  that  in  all  the  other  regions  the  potato  rates 
are  substantial! v  lower  than  thev  are  from  Maine,  with  the 
possible  exception  of  rates  to,  from  and  between  the  south¬ 
western  region. 

“It  is  verv  difficult  to  measure  the  reasonableness  of 
potato  rates  to  Searsport.  Perhaps  the  greatest  obstacle 
is  to  find  any  other  railroad  which  has  so  little  variety  of 
business,  with  such  a  predominance  of  potato  tonnage.  It 
seem  to  me,  however,  that  since  the  predominant  tonnage 
on  the  Bangor  and  Aroostook  is  potatoes,  one  can  judge 
the  reasonableness  of  the  rates  to  Searsport  by  consider¬ 
ing  the  earnings  on  potatoes  in  various  sections  of  the 
country  where  potatoes  are  produced  and  shipped  in  quan¬ 
tities. 

“The  average  ton  mile  earnings  from  the  Caribou  group 
to  Searsport  prior  to  August  18  were  23.2  mills  and  after 
that  date  29.6  mills.  The  average  rates  before  and  after 
were  23-1/2  and  30  cents.  The  earnings  per  ton  at  these 
rates  figure  $4.70  and  $6,  respectively.  These  figures 
should  be  borne  in  mind  because  of  figures  shown  in  the 
next  two  exhibits.7 ’ 

(I.C.C.  Exhibit  No.  14  is  made  a  part  hereof  as  “Sheet 
33.”) 

“Exhibit  No.  15  shows  the  averages  of  tonnage 
261  and  earnings  on  the  Bangor  and  Aroostook  on  po¬ 
tatoes  in  comparison  with  the  same  units  on  four  im¬ 
portant  potato  carrying  railroads  of  the  West,  viz.  the 
“Soo”  Line,  Northern  Pacific,  C.  M.  St.  P.  &  P.  and  the 
Wabash. 

Mr.  Hart:  Just  a  minute.  I  am  obliged  to  object  to  this 
exhibit.  I  direct  your  attention  to  notes  B,  D  and  E,  in 
which  appears  the  statement  that  the  figures  are  taken  from 
somebodv  else’s  exhibits  in  some  other  case.  Thev  ap- 
parently  are  not  from  the  information  of  this  witness,  or 
anything  he  studied,  or  from  anything  lie  examined,  and 
unless  the  witness  has  prepared  that  exhibit  or  has  the 
man  here  who  did  it,  certainly  it  is  improper  to  use  such 
figures  in  this  proceeding. 

“Exam.  Johnson:  What  have  you  to  say  about  that,  Mr. 
Tong? 
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“The  Witness:  I  have  to  say  this,  that  I  participated  in 
these  dockets,  20337,  3260  and  3659,  and  am  thoroughly  fa¬ 
miliar  with  the  records  in  those  cases.  I  was  in  conference 
with  the  witnesses  that  are  mentioned  in  the  exhibits,  Mr. 
O’Brien,  Mr.  Carr  and  Mr.  Richards,  and  I  think  I  am 
competent  to  testify  as  to  those  figures.” 

“I  think  I  can  clear  this  all  up,  Mr.  Examiner, 
notice  that  the  notes  there  refer  to  the  average 


You  will 
hauls  on 


these  different  railroads,  the  first  note  showing  that  the 
mileage  of  168  on  the  Bangor  and  Aroostook  in  note  A  is 
the  estimated  mileage. 

Mr.  Hart :  That  is  all  right. 

“The  Witness:  There  are  no  published  statistics  show¬ 
ing  the  statistics  for  the  Great  Northern,  the  Northern  Pa¬ 
cific,  the  Milwaukee  and  the  Wabash,  and  that  average  haul 
on  potatoes  is  the  only  figure  in  the  entire  exhibit  that  is 
not  published  in  the  statistics  of  the  Commission  All  the 
other  figures  can  be  taken  right  from  the  statistics  of  the 
Interstate  Commerce  Commission. 

“Exam.  Johnson:  Just  that  one,  the  one  that  has  “Note 
B’  after  it?”  ! 

“The  Witness:  B,  D  and  E.  The  Interstate  Commerce 
Commission,  in  their  statistics,  do  not  show  the  average 
hauls  on  potatoes,  but  all  the  other  figures  shown  in  here 
are  figures  that  can  be  gotten  out  of  the  Commission’s  an¬ 
nual  statistical  statements.  For  instance, — ” 

“Mr.  Hart:  I  certainly  raise  the  question  as  to 
262  whether  that  means  the  average  distance  potatoes 
were  hauled  over  the  various  railroads,  or  whether 
it  was  on  that  particular  road,  and  I  want  to  crogs-examine 
the  man  who  made  the  figures.  ’  ’ 

“Exam.  Johnson :  Those  four  figures  pertain  to  the  aver¬ 
age  haul?  i 

“Mr.  Hart :  Yes,  sir.”  [ 

“Mr.  Hart:  He  admits  that  nobody  knows  whether  the 
figures  are  correct  or  not.  We  would  have  to  ha^e  the  rail- 
road  people  from  the  West  to  testify  to  that,  and  I  don’t 
want  figures  in  this  case  from  hearsay. 

“The  Witness:  I  had  an  opportunity  to  cross-examine 
these  same  witnesses  on  those  figures  referred  to  here,  and 
I  did  cross-examine  them,  and  I  heard  them  tajke  the  oath 
and  swear  that  those  figures  are  correct.” 
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“Exam.  Johnson:  You  say  that  the  rest  of  your  statis¬ 
tics  are  based  on  those  figures  ? 

“The  Witness:  Well,  I  mean  the  calculations.  For  in¬ 
stance,  the  ton  mile  earnings  on  potatoes  on  the  Bangor 
and  Aroostook  Railroad,  and  I  show  it  on  the  Soo  Line, 
how  those  figures  are  arrived  at  and  using  the  mileages 
shown  on  the  exhibit.  There  are  other  figures  here  that 
are  not  arrived  at  in  this  wav  at  all.  For  instance,  the  total 
tons  of  potatoes  carried,  shown  in  the  first  line,  those  fig¬ 
ures  are  taken  f  rom  the  Commission ’s  statistical  Statement 
No.  32100  and  32200  for  the  year  ended  December  31,  1931. 
A  number  of — 

By  Mr.  Hart: 

“Q.  The  first  two  lines,  I  assume,  are  from  that  source? 
A.  Yes. 

“Q.  And  of  course,  there  is  no  objection  to  that.  Now, 
the  next  three  lines  are  not  taken  from  that  same  source. 
The  third  line  purports  to  have  been  taken  from  an  exhibit 
which  is  not  revealed  here,  and  certainly  it  is  not  admis¬ 
sible.  The  fourth  line,  I  assume,  is  ascertained  by  dividing 
the  first  line  into  the  second.  Am  I  correct?  A. You  got 
those  figures  from  the  statistical  statement  No.  32100  and 
from  32200.  For  instance,  the  Interstate  Commerce  Com¬ 
mission  in  those  statements  I  refer  to  shows  the  total  ton¬ 
nage  on  potatoes,  and  they  show  the  total  revenues. 

“Q.  Your  fourth  line  is  presumably  all  right.  The  fifth 
line  however,  is  determined  by  dividing  line  3  into 
263  line  i  4,  and  there  we  are  again  running  into  some¬ 
thing — 

“Exam.  Johnson:  That  refers  back  to  the — 

“Mr.  Hart:  To  the  objectionable  line,  yes,  sir. 

“The  next  line,  number  6,  I  believe,  has  the  same  objec¬ 
tion  that  is  based  upon  line  3.” 

“Exam.  Johnson:  Do  you  feel  that  these  figures  are  in¬ 
correct?  What  we  are  after  are  the  facts. 

“Mr.  Hart:  That  is  exactly  what  I  am  after,  the  facts. 

“Exam.  Johnson:  Do  you  feel  that  these  are  incorrect? 

“Mr.  Hart:  I  don’t  want  to  accept  them  until  I  have  had 
an  opportunity  to  look  into  the  exhibits  or  to  examine  the 
witnesses. 9  ’ 
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“Mr.  Hart:  I  will  be  very  glad  to  discuss  it  with  Mr. 
Tong  and  refer  to  that  at  a  later  time. 

‘‘Exam.  Johnson:  All  right. ’ ’  i 

“Mr.  Jewell:  It  is  understood  that  the  exhibit  is  ac¬ 
cepted,  Mr.  Examiner? 

“Exam.  Johnson:  That  is  accepted  subject  to  jhis  objec¬ 
tion,  because  there  is  more  in  that  exhibit  than  jthose  fig¬ 
ures.  j 

“Mr.  Blatchford:  You  are  admitting  those  figures? 

“Exam.  Johnson:  No.  I  think  they  can  get  tdgether  on 
those.  The  exhibit  is  accepted  subject  to  Mr.  Hart’s  objec¬ 
tion. 

“The  Witness:  Each  of  these  railroads  originate  pota¬ 
toes  in  volume.  This  is  particularly  true  of  the  Northern 
Pacific  Railway.  The  potato  earnings  per  net  ton  average 
on  the  Northern  Pacific  $4.14  compared  with  earnings  on 
the  Bangor  and  Aroostook  of  $4.20  and  $6  to  Searsport. 
The  average  haul,  however,  on  the  Northern  Pacific  is  sub¬ 
stantially  80  percent  in  excess  of  the  average  haul  of  the 
Bangor  and  Aroostook  Railroad  and  the  ton  mile  earnings 
are  only  67.9  percent  of  the  Bangor  and  Aroostook.  The 
Soo  Line,  the  Northern  Pacific  and  Milwaukee,  ip  the  terri¬ 
tories  in  which  potatoes  originate,  have,  in  myj  judgment, 
just  as  difficult  operating  conditions  as  the  Bangor  and 
Aroostook.  The  largest  portion  of  the  potato  tonnage  of 
these  lines  originates  on  branch  lines  in  North  Dakota, 
Minnesota  and  South  Dakota  where  the  weather  conditions 
every  winter  are  exceedingly  severe  and  the  equal, 
264  in  my  judgment,  of  what  is  encountered  on  the  Ban¬ 
gor  and  Aroostook,  both  as  to  snows  anq  cold. 

“Mr.  Hart:  I  now  must  renew  my  objection  to  this  with¬ 
out  proof  on  these  mileages,  and  very  definite  proof.  The 
testimony  that  he  has  given  emphasizes  that  that  is  the 
critical  key  point  to  that  exhibit;  yet  he  comes  here  with¬ 
out  anybody  knowing  anything  about  it. 

“Exam.  Johnson:  Go  ahead. 

“The  Witness:  It  has  been  asserted  by  the  Bangor  and 
Aroostook,  in  other  cases,  that  they  encounter  temperatures 
of  50  degrees  below’  zero  and  great  snow’s.  I  jam  able  to 
state  that  just  as  low’  temperatures  and  as  mu<fh  snow’  are 
encountered  in  northern  Minnesota  and  Noifth  Dakota. 
Shipments,  for  instance,  originating  in  the  Red  River  Val- 
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ley  of  Minnesota  move  off  of  branch  lines  contiguous  to 
Manitoba  in  large  quantities,  where  temperatures  far  be¬ 
low  zero  are  a  common  thing.  Of  course,  potatoes  are  not 
actually  loaded  in  these  cold  temperatures  in  Maine  or  the 
other  states.  On  the  Wabash  Railroad,  the  potatoes  which 
are  originated  are  handled  in  light  loads  of  from  12  to  15 
tons  per  car.  Regardless  of  such  loading,  the  earnings  on 
potatoes  on  the  Wabash  only  average  40.6  percent  of  the 
ton  mile  earnings  on  the  Bangor  and  Aroostook.  The 
‘Soo’  Line  transports  many  cars  of  potatoes  from  Northern 
Wisconsin  and  from  Western  Minnesota  and  North  Dakota. 
In  Wisconsin,  in  particular,  great  snowstorms  are  encoun¬ 
tered  with  heavy  drifts  and  temperatures  considerably  be¬ 
low  zero. 

“It  will  be  seen,  however,  that  the  Soo  Line  average  haul 
was  350.7  miles  and  that  their  earnings  are  $3.69  per  ton. 
The  bulk  of  the  potato  tonnage  handled  by  the  Soo  Line 
originates  on  its  rails.  To  illustrate  the  situation,  its  rate 
from  Waiipaca  to  all  Chicago  terminal  points  is  20-1/2 
cents,  named  in  Soo  Line  I.C.C.  6071.  The  distance  is  220 
miles.  Chicago  is  equipped  with  several  potato  yards. 
Hundreds  of  millions  of  dollars  are  invested  in  these  ter¬ 
minals.  Compared  with  potato  business  on  the  Bangor 
and  Aroostook  Railroad,  it  is  a  small  traffic.  Yet  the  rate 
to  Searsport  exceeds  that  from  Waupaca  to  the  expensive 
Chicago  terminals  by  50  percent.  The  other  railroads 
shown  in  this  exhibit  all  encounter,  in  transportation  of 
potatoes,  expensive  terminal  facilities  of  which  there 
265  are  none  on  the  Bangor  and  Aroostook.” 

(I.C.C.  Exhibit  No.  15  is  made  a  part  hereof  as  “Sheet 
34.”) 

“Exhibit  No.  16  is  somewhat  similar  to  exhibit  15,  except 
that  it  is  grouped  for  24  railroad  systems.  The  systems 
included  in  this  statement  are  shown  at  the  bottom  of  the 
page.  Many  of  these  railroads,  such  as  the  C  &  N  W,  ‘Soo’ 
Line,  Northern  Pacific,  St.  L  B  &  M,  are  heavy  originators 
of  potatoes.  The  Bangor  and  Aroostook  ton  mile  earnings 
figure  227  percent  of  the  average  ton  mile  earnings  on  these 
24  systems  of  railroad.  The  Searsport  earnings  are  still 
higher.  The  24  systems  handle  potatoes  more  than  twice 
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the  average  haul  on  the  Bangor  and  Aroostook  Railroad 
for  less  money  per  ton. 

“Mr.  Hart:  Mr.  Examiner,  we  must  raise  the  Isame  ob¬ 
jection.  This  average  haul  that  is  shown  in  line  3,  340 
miles,  is  taken  from  an  exhibit  introduced  in  another  case, 
and  has  to  do  with  the  year  1926.  It  does  not  appear  what 
sort  of  haul  that  was,  whether  a  single  line  haul,  interline 
haul  or  single  carrier  line,  and  unless  the  person  who  pre¬ 
pared  that  information  is  here,  that  is  strictly  inadmissible 
as  testimony  in  this  proceeding. 

“The  Witness:  This  is  somewhat  different  from  that.” 

“This  information  was  taken  from  Mr.  Wettling’s  ex¬ 
hibit  No.  310  in  the  Live  Stock  Case.  Mr.  Wettjhng’s  fig¬ 
ures  were  all  prepared  for  the  Western  Trunk  Line  Com¬ 
mittee,  a  railroad  organization,  so  they  are  actua|l  railroad 
figures  before  the  Commission  in  the  Wettling  Exhibit. 

“Mr.  La  Roe:  Isn’t  he  the  best  known  statistician  that 
the  western  railroads  have? 

“The  Witness:  Well,  he  is  the  official  statistician. ” 

By  Mr.  Hart : 

“Q.  Do  you  mean,  Mr.  Tong,  that  each  railroad  at  the 
bottom  of  that  page  averaged  a  haul  of  340  miles,  or  is  it 
the  average  of  all  the  railroads  combined?  A.  It  is  the 
average  of  all  the  railroads  combined.  There  is  no  diffi- 
culty  is  having  an  average  mileage  of  340-1/2  miles  on  the 
St.  L.  &  SW.”  j 

“Q.  Is  the  average  of  the  haul  the  average  of  the  indi¬ 
vidual  railroad,  or  is  it  a  haul  that  embraces  any!  other  dis¬ 
tricts  from  any  origin  to  destination  no  matter  how  many 
railroads  are  involved?  A.  No,  it  is  a  haiil  over  the 
266  individual  line,  the  average — for  instance^  we  could 
figure  the  average  haul  on  the  Northern !  Pacific  as 
340  miles,  for  the  Great  Northern  Railway  350  miles  and 
for  the  Soo  Line  250  miles,  and  you  can  add  up  those  fig¬ 
ures  and  divide  by  3  and  you  would  arrive  at  tljie  average 
haul  for  the  3  railroads. 

‘  ‘  Q.  Based  on  your  knowledge  of  the  potato  traffic  in  that 
territory,  are  hauls  of  that  length  on  these  individual  lines 
unusual  or  improbable?  A.  Why,  not  at  all  improbable. 
The  Northwestern  Railway,  for  instance,  Mr.  Examiner,  is 
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the  heaviest  potato  carrying  line  into  Chicago.  They 
handle  thousands  of  cars  from  Colorado  and  also  from 
Idaho  into  the  Chicago  market.  They  handle  potatoes  from 
Texas  and  the  southwestern  states,  and  a  haul  such  as  this, 
340  miles,  would  be  comparatively  a  short  haul  for  the 
Northwestern.  They  transport  a  large  part  of  the  potatoes 
from  Omaha  to  Chicago,  that  being  500  miles. 

“Exam.  Johnson:  As  I  said  before,  it  is  the  facts  that 
we  are  after.  We  want  them  in  such  a  way  that  it  is  the 
best  possible  evidence;  we  don’t  want  guesses,  or  anything 
like  that.  I  know  that  Mr.  Wettling’s  exhibits  are  usually 
correct. 

“Mr.  Hart:  Have  you  Mr.  Wettling’s  exhibit  here? 

“The  Witness:  No. 

“Exam.  Johnson:  Could  you  send  them  to  him  so  he 
could  examine  them?” 

“The  Witness:  Yes,  sir,  I  will  furnish  those  to  Mr.  Hart. 

“(Discussion  off  the  record.)” 

“Exam.  Johnson:  Let  us  go  on.  That  has  not  been  ac¬ 
cepted  yet.  Go  on,  Mr.  Tong. 

“The  Witness:  Many  of  the  lines  shown,  such  as  the 
Missouri  Pacific,  St.  L  B  &  M,  etc. — 

“Mr.  Jewell:  He  is  reading  in  testimony  that  is  not  being 
objected  to,  and  I  object  to  this  testimony. 

“The  Witness:  Manv  of  the  lines  shown,  such  as  the 
Missouri  Pacific,  St.  LB&M,  etc.,  are  in  southwestern  terri¬ 
tory  which  is  one  of  the  highest  rated  districts  east  of  the 
Rocky  Mountains.  The  advance  made  in  the  rates  from  the 
Caribou  group  to  Searsport  is  from  23-1/2  to  30 
267  cents  per  hundred  pounds,  or  6-1/2  cents  per  hun¬ 
dred  pounds.  This  means  $26  per  car  of  40,000 
pounds.  On  13,000  cars,  the  increased  earnings  would  be 
$338,000  per  year.  It  is  not,  however,  expected  to  secure 
this  money.  The  object,  apparently,  is  to  have  the  rates 
high  enough  to  force  the  business  over  the  all-rail  lines. 
The  idea  is  to  kill  the  Searsport  gateway.  It  is  well  known 
that  the  Bangor  and  Aroostook  Railroad  Company  is  one 
of  the  best  financed  railroads  in  the  United  States  and  this 
is  clearly  evidenced  from  the  following  statements  which 
are  taken  from  the  Annual  Report  of  the  company  for  the 
year  ending  December  31,  1931: 
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“  ‘The  general  expenses  for  the  year  were  $338,378.71  an 
increase  of  $19,249.99  or  6  percent  as  compared |  with  last 
year.  The  increase  was  due  principally  to  employment  of 
special  assistants  in  connection  with  hearings  tjo  be  held 
before  the  Interstate  Commerce  Commission  uncjer  the  re¬ 
capture  provisions  of  the  Transportation  Act.’  j 

“The  fact  is,  therefore,  that  the  Commission  itjself  is  be¬ 
fore  the  courts  in  an  attempt  to  recover  the  exces^  earnings 
of  the  Bangor  and  Aroostook  Railroad. 

“It  is  also  stated  under  the  heading  ‘ Organization, ’  that: 

“  ‘Dividends  have  been  paid  upon  common  dtock  since 
1903  and  upon  the  preferred  since  its  issue  in  1917.  By 
reason  of  the  dividend  record,  all  of  the  company’s  mort¬ 
gaged  bonds  have  become  a  legal  investment  for  savings 
banks  in  Massachusetts  as  well  as  in  Maine.’ 

“In  this  same  report,  at  page  12,  under  the  heading 
‘Operating  Efficiency-Freight  Service,’  the  following  fig¬ 
ures  appear: 

“Average  gross  tons  per  train,  1931,  1,212;  1930,  1,207; 
1929,  1,126;  1928,  1,047;  1921,  838.  There  is  an  increase 
from  1921  from  830  gross  tons  per  train  to  1,212|  gross  tons 
per  train  in  1931.  ! 

“Average  car  miles  per  car  day,  1931,  16.7;  Il930,  20.7; 

1929,  19.9;  1928,  16.4;  1921,  12.4.  '  | 

“So  the  car  miles  per  car  day  jumped  from  1(2.4  in  1921 
to  16.7  in  1931.  That  is  an  increase  of  over  25  percent. 

“Cross  tons  per  train  hour,  1931,  17,975;  1^30,  16,241; 
1929,  14,514;  1928,  13,610;  1921,  10,191. 

268  “So  there  was  an  increase  from  1921  td  1931  from 
10,191  to  17,975. 

“Net  ton  miles  per  car  day,  1931,  197;  1930,  255;  1929, 
246;  1928,  206;  1921,  163.  In  that  instance  the  net  ton  miles 
per  car  day  jumped  from  163  in  1921  to  197  in  1)931. 

“Pounds  of  cOal  per  1,000  gross  ton  miles,  1931,  128; 

1930,  124;  1929,  128;  1928,  135;  1921,  172. 

“A  decrease  there  from  172  in  1921  to  128  in  ll 93 1 . ” 

l 

(I.C.C.  Exhibit  No.  16  is  made  a  part  hereof  as  “Sheet 
35.”)  | 

“I  know  of  no  better  way  to  measure  the  financial  con¬ 
dition  of  the  Bangor  and  Aroostook  than  to  ^ompare  its 
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capitalization,  earnings,  etc.,  with  other  class  I  railroads 
of  approximately  the  same  mileage.  In  order  to  do  this, 
therefore,  I  have  selected  railroads  of  about  the  same 
length  and  these  railroads  are  shown  in  exhibit  No.  17.  It 
will  be  seen  that  three  of  these  railroads,  on  which  the 
density  of  traffic  is  heavy  in  comparison  with  traffic  density 
on  the  Bangor  and  Aroostook,  showed  actual  deficits  in 
their  earnings  whereas  the  Bangor  and  Aroostook,  after 
paying  fixed  charges  and  dividends  on  common  and  pre¬ 
ferred  stock,  carried  a  surplus  to  its  treasury  of  $623,133. 
Apparently  the  1931  earnings  were  in  excess  of  a  fair  re¬ 
turn  upon  the  value  of  property  devoted  to  public  use. 

“Mr.  Hart:  Just  a  moment.  I  didn’t  get  your  figures 
there.  That  is  $623,000  after  paying  what?” 

“The  Witness:  After  paying  fixed  charges  and  divi¬ 
dends  on  common  and  preferred  stock. 

“Mr.  Hart:  It  shows  on  its  face  that  the  transfer  to 
surplus  was  not  after  the  payment  of  dividends. 

“The  Witness:  If  you  can  show  that,  I  will  be  glad  to 
accept  your  correction. 

“Mr.  Hart:  It  is  on  vour  own  exhibit.  You  show  a  net 

* 

income  after  fixed  charges  of  $623,000,  and  then  you  show 
the  common  and  preferred  stock  dividends  to  be  deducted 
from  that,  which  will  show  a  deficit  on  the  figures  you  have 
shown  on  that  exhibit. 

“tlie  Witness:  I  will  go  over  the  exhibit  and  an- 
269  swer  your  question,  Mr.  Hart.  If  I  am  wrong,  I  will 
tell  vou  so.” 

“In  exhibit  No.  18  various  operating  averages  are  shown 
on  the  Bangor  and  Aroostook  Railroad  for  the  years  1929, 
30  and  31,  and  these  are  compared  with  like  figures  for  the 
same  year1  on  the  Boston  &  Maine;  Central  Vermont;  New 
York  New^  Haven  and  Hartford,  Rutland  Railroad,  Dela¬ 
ware  &. Hudson;  Buffalo,  Rochester  &  Pittsburgh;  CI&L; 
Gulf,  Mobile  &  Northern,  Louisiana  &  Arkansas.  It  is 
hardly  necessary  now  to  go  into  the  detail  of  explaining  the 
figures.  This  will  be  done  upon  brief.” 

“Exhibit  No.  19  shows  that  the  principal  tonnage  carried 
by  the  Bangor  and  Aroostook  Railroad,  during  the  year 
ended  December  31,  1931,  was  products  of  agriculture  and 
with  only  a  total  of  782,282  tons  carried,  the  revenue 
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amounted  to  $3,280,877.  Of  the  total  of  782,28$  tons,  on 
the  Bangor  and  Aroostook,  761,969  tons  \vere|  potatoes. 
The  revenue  from  agricultural  products  handled  on  the 
Bangor  and  Aroostook  amounted  to  $4.19  per  toiji.  This  is 
the  highest  per  ton  revenue  on  any  line  on  any  commodities 
handled  except  livestock  on  the  Bangor  and  [Aroostook 
Railroad  and  on  the  New  Haven. 

“It  will  be  noted  that  the  manufactured  and  miscellan¬ 
eous  items,  which  are  classified  much  higher  than  potatoes, 
paid  the  Bangor  and  Aroostook  much  lower  revenue  per 
ton  that  the  agricultural  products.  Compared  with  the 
very  excessive  average  of  $4.19  per  ton,  the  per  ton  earn¬ 
ings  to  Searsport  are  now  $6,  a  figure  which  wajs  exceeded 
slightly  only  by  the  Bangor  &  Aroostook  on  livestock  and 

products. 

•  # 

“In  connection  with  that,  I  was  not  able  to  put  I  the  figures 
in  at  the  time  the  statement  was  prepared,  but  I!  have  them 
now,  and  I  would  like  to  read  them  into  the  recprd  now  to 
show  what  the  tonnage  earnings  amount  to  in  dollars  and 
cents.  j 

“On  the  Bangor  &  Aroostook,  under  (the  item  1, 
270  $4.19  per  ton.  Boston  &  Maine,  $1.93.  Central  Ver¬ 

mont,  $1.71.  Maine  Central,  $1.91.  New  York,  New 
Haven  &  Hartford  $2.59. 

“On  the  animals  and  products,  item  2,  $6.43  per  ton,  for 
the  Bangor  and  Aroostook.  Boston  &  Maine,  $3.71.  Cen¬ 
tral  Vermont  $2.83.  Maine  Central,  $3.72.  New  York,  New 
Haven  &  Hartford,  $4.41. 

“Under  item  3,  products  of  mines,  Bangor  and  Aroos¬ 
took,  $1.32.  Boston  &  Maine,  $1.46.  Central  Vermont, 
$1.19.  Maine  Central,  $1.35.  New  Haven,  $1.51. 

“Products  of  forests.  Bangor  &  Aroostook,  $1.45.  Bos¬ 
ton  &  Maine,  $1.77.  Central  Vermont,  $2.08.  jMaine  Cen¬ 
tral,  $1.46.  New  Haven,  $1.98.  j 

“On  manufactures  and  miscellaneous:  $2.64  jBangor  and 
Aroostook.  Boston  &  Maine,  $2.36.  Central  of  Vermont, 
$2.32.  Maine  Central  $2.20.  New  Haven,  $2.64. 

“The  grand  total  of  carload  traffic,  item  6,  (Bangor  and 
Aroostook,  $2.88.  Boston  &  Maine,  $2.02.  Central  Ver¬ 
mont,  $1.90.  Maine  Central  $1.87.  New  Haven,  $2.24. 

“Item  1  for  the  Rutland  Railroad,  $1.78.  Delaware  & 
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Hudson,  $1.37.  Buffalo,  Rochester  &  Pittsburgh,  $1.48, 
Chicago,  Indianapolis  &  Louisville,  $2.09. 

“Gulf,  Mobile  &  Northern,  $2.71,  Louisiana  &  Arkansas, 
$2.34. 

“Item  2,  animals  and  products,  $3.35  for  the  Rutland. 
Delaware  &  Hudson,  $1.95.  Buffalo,  Rochester  &  Pitts¬ 
burg,  $2.42,  Chicago,  Indianapolis  &  Louisville,  $3.55. 
Gulf,  Mobile  &  Northern,  $3.73.  Louisiana  &  Arkansas, 
$3.86. 

“Products  of  mines,  on  the  Rutland,  85  cents.  On  the 
Delaware  &  Hudson,  96  cents.  Buffalo,  Rochester  &  Pitts¬ 
burgh,  $1.19.  Chicago,  Indianapolis  &  Louisville,  $1.02. 
Gulf,  Mobile  &  Northern,  72  cents.  Louisiana  &  Arkansas, 
67  cents. 

“Products  of  forests.  Rutland,  96  cents.  Delaware  & 
Hudson  $1.29.  Buffalo,  Rochester  &  Pittsburgh,  $1.45. 
Chicago,  Indianapolis  &  Louisville,  $1.36.  Gulf,  Mobile  & 
Northern,  $2.02.  Louisiana  &  Arkansas,  $1.63. 

“Manufactures  and  miscellaneous.  Rutland,  $2.21. 
271  Delaware  &  Hudson  $1.81.  Buffalo,  Rochester  & 

Pittsburgh,  $1.67.  Chicago,  Indianapolis  &  Louis¬ 
ville,  $1.97.  Gulf,  Mobile  &  Northern,  $2.41.  Louisville  & 
Arkansas,  $1.87. 

“Now,  the  grand  total.  Rutland,  $1.46.  Delaware  & 
Hudson,  $1.16.  Buffalo  &  Rochester  $1.30.  Chicago,  In¬ 
dianapolis  &  Louisville,  $1.34.  Gulf,  Mobile  &  Northern, 
$1.99,  and  the  Louisiana  &  Arkansas,  $1.42. 

By  Mr.  Cole: 

“Q.  Were  those  figures  the  average  revenue  per  ton  car¬ 
ried  or  per  ton  originated  for  each  road?”  A.  It  must 
be  ‘carried.’ 

“Q.  Total  tons  carried?  A.  Yes,  you  are  right  about 
that.” 

Bv  Mr.  Cole: 


“Q.  If  it  is  based  on  the  average  revenue  of  all  freight 
carried,  it  inay  be  based  on  overhead  traffic,  in  the  case  of 
products  of  agriculture  on  the  Boston  &  Maine,  and  Cali¬ 
fornia  oranges  and  export  grain,  and  so  forth?  A.  Yes, 
but  the  fact  remains,  nevertheless,  that  of  all  the  figures 
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I  have  read,  with  the  exception  of  live  stock  on  tjie  Bangor 
&  Aroostook,  the  freight  revenue  on  potatoes  an$  the  agri¬ 
cultural  products  over  the  Bangor  and  Aroostook  is  the 
highest  of  everything. 

“Q.  Yes,  but  on  the  Bangor  &  Aroostook  practically  all 
of  that  tonnage  is  potatoes?  A.  Yes. 

“Q.  While  on  the  other  railroads  it  is  a  congjamo ration 
of  grain,  grain  milled  in  transit,  fruits,  and  a  gr£at  variety 
of  agricultural  products.  A.  Yes,  sir.” 

(I.C.C.  Exhibit  No.  19,  consisting  of  two  sheets,  is  made 
a  part  hereof  as  ‘‘Sheets  36  and  37.”)  | 

“Exhibit  No.  20  is  one  of  the  most  important!  exhibits  1 
have  prepared.  This  is  for  the  reason  that  all j  regions  in 
the  United  States  are  covered.  It  is  unfortunate  that  we 

1*1  Jl  •'11-11  i  1  'll  4  4  • 


did  not  have  available  to  us  the  average  haul  on 
the  various  regions  but  these  are  not  available. 


potatoes  m 
Neverthe¬ 


less,  the  figures  shown  at  the  bottom  of  the  page  (for  Bangor 
and  Aroostook,  when  compared  with  like  figures  for 
272  the  various  regions  of  the  United  States,  particu¬ 
larly  earnings  per  ton  per  mile  and  earnings  per  car 
per  mile,  do,  in  my  judgment,  show  that  the  earnings  and 
revenues  on  the  Bangor  and  Aroostook  are  greatly  in  ex¬ 
cess  of  similar  units  for  various  regions. 

“In  considering  this  exhibit,  we  again  say  thcjjt  under  the 
advanced  rates  to  Searsport  from  the  Caribou  g|roup  means 
a  net  rate  per  ton  of  $6,  earnings  per  ton  mile  ojf  29.2  mills, 
etc.,  which  are  greatly  in  excess  of  potato  earnings  gen¬ 
erally  on  the  Bangor  &  Aroostook  and  very  greatly  in  ex¬ 
cess  of  earnings  shown  in  this  exhibit  20.” 

! 

(I.C.C.  Exhibit  No.  20,  consisting  of  two  sheets,  is  made 
a  part  hereof  as  “Sheets  38  and  39.”)  ! 

“Now,  in  closing  my  testimony,  Mr.  Examiner,  I  want  to 
say  that  1  neglected  to  call  attention  to  sonjething  that 
ought  to  be  very  obvious  to  anybody,  and  that  isj  when  these 
rates  were  made  on  the  Bangor  and  Aroostook,  they  in¬ 
cluded  two  terminal  services,  the  origin  service  and  the 
destination  service,  and  the  rates  when  they  we|re  made  un¬ 
doubtedly  did  not  contemplate  train  load  movements  of 
potatoes;  they  were  made  based  on  single  ckr  lot  ship¬ 
ments.  The  business  has  developed  into  traiji  load  ship- 
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ments  all  through  here.  The  Commission  has  not  passed 
judgment  on  the  reasonableness  or  lawfulness,  or  other¬ 
wise,  of  the  rates  from  Maine  into  Searsport,  Brunswick,  or 
into  Northern  Maine  Junction. 

“That  is  all  I  have.” 

“Exam.  Johnson:  Now,  exhibits  15  and  16,  those  are 
the  two  exhibits  to  which  there  has  been  objection  raised. 
As  I  understand  it,  these  exhibits  are  going  to  be  furnished 
for  your  perusal  and  examination,  and  you  may  also  refer 
to  this  objection  in  your  brief.  Now,  subject  to  that  these 
will  be  received,  with  your  objection  shown  in  the  record. 

“Mr.  Hart:  And  exceptions  noted. 

“Exam.  Johnson:  And  exceptions  noted. 

“  (Complainant’s  identification  exhibits  Nos.  1  to  20,  Wit¬ 
ness  Tong,  received  in  evidence.)” 

273  Bv  Mr.  LaRoe: 

“Q.  I  just  have  a  couple  of  questions  of  a  general  nature. 
Do  you  know  of  any  other  potato  rate  in  the  whole  New 
England  territory  that  has  been  increased  since  the  de¬ 
pression  began  except  this  Searsport  rate?  A.  I  know  of 
none. 

“Q.  You  are  quite  sure  that  the  Bangor  &  Aroostook 
Railroad  has  not  increased  any  other  rate  except  the  Sears¬ 
port  rate,  are  you  not?  A.  That  is  the  only  one  I  know  of. 

“Q.  Do  you  know  of  any  important  potato  rate  in  the 
whole  United  States  that  has  been  increased  since  the  de¬ 
pression  began?  A.  No,  sir,  the  general  trend  has  been 
downward  in  all  the  potato  sections. 

“.  .  .  in  1929,  when  conditions  were  very  good  all  over 
the  countrv,  the  railroads  in  western  trunk  line  territorv 
did  attempt  to  advance  that  rate  from  the  Princeton-Cam- 
bridge  district  to  Chicago,  and  also  from  Wisconsin  into 
Chicago — I  suppose  the  advance  would  run  about  25  per¬ 
cent — but  since  1929  those  rates  have  been  all  held  up,  and 
instead  of  the  railroads  desiring  to  have  a  decision  from 
the  Commission  advancing  those  rates,  T  think  the  trend 
is  just  the  other  way.” 

“Q.  The  tendency  in  other  parts  of  the  United  States  is 
for  the  railway  executives  to  help  the  farmer  out  of  this 
situation  and  help  themselves  out  of  this  situation  through 
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rate  reductions  instead  of  increases'?  A.  Yes,  sir,  and  that 
has  been  particularly  true  on  potatoes. 

“Q.  And  this  exception  here  is  the  only  exception  that 
vou  know  of  to  that  general  rule?  A.  Yes.” 


((Transcript  of  testimony,  pages  1  to  94.)) 

Additional  direct  testimony  and  cross-examination  of 
this  witness  appears  later  herein. 

J.  Allen  Smith  was  called  as  a  witness  for  complainants, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  examination : 


1  reside  at  Masardis,  Maine,  and  1  am  a  farmer  and 
shipper  of  produce.  I  have  a  number  of  farms  and  had  a 
total  of  approximately  100  acres  in  potatoes  this  year. 
This  was  about  half  of  my  acreage.  The  yield  per  acre  of 
potatoes  was  90  barrels.  I  market  my  potatoes  on  a 
274  delivered  basis,  selling  through  brokers.  Potato 
prices  have  been  very  cheap.  In  1932,  especially,  I 
couldn’t  get  an  outlet  for  my  potatoes.  I  tried  to  keep 
away  from  the  boats.  “I  started  to  ship  by  boats  in  Janu¬ 
ary  because  I  couldn’t  possibly  dispose  of  them,  really, 
enough  to  pay  storage  and  overhead  of  handling  them,  so  I 
went  to  the  boats.”  This  was  the  1931-1932  cifop.  Before 
January  I  shipped  in  a  small  way  all-rail,  principally  to 
New  England.  We  couldn’t  get  into  New  Yor|k.  The  rate 
kept  us  out  and  the  low  price  and  in  January  t  resorted  to 
the  water  route  through  Searsport.  Prior  to  January  1 
had  shipped  some  in  a  small  way  but  I  couldn  't  get  orders 
enough  to  pay  me  for  loading,  really,  and  to  pay  the  stor¬ 
age  and  handling. 

After  holding  the  potatoes  in  January,  I  resorted  to  the 
Searsport  gateway  in  order  to  find  a  market.  I  am  satisfied 
I  would  not  have  ever  disposed  of  nearly  all  the  stuff  un¬ 
less  I  had  used  the  Searsport  route.  Without  the  Sears¬ 
port  route  my  potatoes  would  have  been  dumped.  Some 
got  dumped  as  it  was.  This  was  due  to  the  fact  that  after 
the  boats  discontinued  operation,  we  really  had  no  markets. 

As  to  the  benefit  of  the  Searsport  route:  “1!  think  if  we 
are  going  to  continue  to  grow  potatoes  here  in  Aroostook 
County  as  a  business,  we  have  got  to  have  thejwater  route. 
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We  have  got  to  have  the  seaboard  if  we  are  going  to  con¬ 
tinue,  and  the  only  way  we  can  get  that  is  by  the  water 
route.  That  is  at  the  present  rail  rates.” 

Our  potato  crop  last  year  cost  us  over  a  dollar  a  barrel, 
figuring  what  we  had  to  throw  away.  This  loss,  in  my  judg¬ 
ment,  would  be  about  $100  per  car.  This  loss,  in  my  judg¬ 
ment,  occurred  on  “all  the  potatoes  shipped  out  of  Aroos¬ 
took  County.” 

I  am  certainly  not  in  favor  of  this  advance  in  rates  that 
the  Bangor  and  Aroostook  made  to  Searsport.  Any  reduc¬ 
tion  in  the  rates  to  Searsport  will  benefit  us  that  much  per 
car. 

Economic  conditions  in  my  district  were  never  as  bad  as 
they  are  at  the  present  time.  I  have  been  here  31  years. 

Cross-examination : 

275  By  Mr.  Hart: 

“Q.  Mr.  Smith,  you  stated  that  you  sell  through  brokers 
on  a  delivered  basis.  Will  you  explain  just  what  that  pro¬ 
cess  of  selling  is  ?  ” 

The  Witness:  Brokers  are  located  here  in  the  potato  dis¬ 
trict  and  some  in  the  larger  destination  markets.  Some¬ 
times  they  wire  what  they  will  pay  for  potatoes  at  New 
York,  Philadelphia,  Baltimore,  or  some  other  destination 
and  sometimes  I  wire  them  quoting  a  price.  They  wire  back 
whether  they  will  accept  my  price  or  make  a  different  offer. 
At  times  prices  fluctuate  widely  in  the  season.  The  price 
depends  on  the  crop,  whether  it  is  a  surplus  crop  or  not. 

There  was  a  large  increase  in  production  of  potatoes  in 
1931  over  1930,  particularly  in  the  eastern  and  central 
states.  The  larger  the  supply  of  potatoes  the  lower  the 
price  the  purchaser  at  destination  is  willing  to  pay.  Pre¬ 
sumably,  the  lower  the  cost  of  transportation  the  lower  the 
price  he  offers. 

I  changed  from  all  rail  to  the  Searsport  route  in  January, 
1932,  because  I  couldn’t  find  markets  enough  to  take  care 
of  my  stuff  by  all-rail.  To  New  England  potatoes  moved 
all-rail  but  where  we  shipped  by  boat  we  got  a  better  price. 
I  don’t  think  the  water  movement  had  anything  to  do  with 
the  destination  price.  The  price  was  governed  a  great  deal 
by  the  surplus  crop.  I  shipped  through  Searsport  to  Jersey 
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City,  Newark,  Philadelphia,  and  as  far  south  aj>  Florida. 
So  far  as  I  know,  the  rates  for  transportation  j  by  water 
from  Sear  sport  did  not  vary  from  time  to  time.  [I  haven’t 
my  records  here. 

Redirect  examination : 

The  Witness:  We  sell  potatoes  on  a  delivered  basis.  The 
invoice  is  made  out  for  the  selling  price  and  deductions  are 
made  for  the  freight.  The  draft  is  drawn  for  the  difference 
between  the  selling  price  and  the  freight.  The  freight 
charges  for  the  rail  transportation  and  for  the  water  trans¬ 
portation  from  Searsport  come  out  of  the  potatoes  and  out 
of  my  pocket. 

Recross  examination: 

Bv  Mr.  Hart: 

“Q.  Are  the  prices  that  you  are  receiving  fo^  your  po¬ 
tatoes  this  year  better  than  the  prices  you  received  last 
year?” 

The  Witness:  Somewhat,  10  to  15  cents  a  [barrel — 20 
cents.  They  are  selling  at  a  substantially  higher  price  this 
year,  though  the  price  is  still  low.  A  part  of  the  higher 
price  this  year  is  covered  bv  the  increase  in  rates  to  Sears- 
port.  Without  the  rate  advance  we  would,1  be  getting 
276  that  much  more. 

In  New  York,  Maine  potatoes  are  in  competition 

with  potatoes  from  Long  Island  and  New  Jersey.  Maine 

potatoes  are  not  the  only  potatoes  that  influence  fhe  price  in 

the  New  York  market.  Manv  factors  determine  the  New 

* 

York  price.  If  our  rate  to  New  York  were  increased  5^ 
tomorrow,  we  would  get  that  much  less  for  potatoes.  Our 
net  is  cncreased  or  reduced  as  the  rate  is  reduced  or  in¬ 
creased.  A  lower  rate  does  not  mean  a  lower  price. 

((Transcript  of  testimony,  pages  94-111.)) 

Edgar  Russ  was  called  as  a  witness  for  complainants,  and 
being  first  dulv  sworn  testified  as  follows: 

Direct  Examination. 

i 

The  Witness:  I  am  in  the  potato  business  andlam  located 
as  Caribou.  I  have  been  in  business  for  28  years,  both  as 
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dealer  and  grower.  I  buy  more  than  I  grow.  I  have  four 
farms  and  have  been  growing  potatoes  for  many  years. 

As  to  the  economic  condition  in  the  potato  industry:  “I 
believe  for  the  past  two  seasons  the  county  has  lost  $100 
a  car  on  every  car  of  potatoes  they  planted.  There  may 
be  now  and  then  an  exception  to  that  rule,  as  there  are  to 
all  rules,  but  I  believe  that  that  average  will  hold  good,  a 
hundred  dollars  a  car  loss  for  the  past  two  years.”  “We 
know  from  the  town  reports  published  in  the  various  towns 
that  there  is  a  large  percentage  of  taxes  unpaid  each  year, 
especially  in  the  past  two  years.”  The  tax  delinquency  has 
been  greater  than  in  previous  years. 

I  have  been  using  the  Searsport  route.  I  started  to 

use  it  in  January,  1932.  I  didn’t  use  it  before  because  “I 

hated  to  give  in  to  shipping  by  water.  I  was  afraid  that 

we  wouldnT  get  the  service.  I  was  afraid  that  our  potatoes 

might  not  arrive  in  as  good  condition  as  they  did  via  all- 

rail.  I  had  always  been  friendly  with  the  railroad.  I  kind 

*  •> 

of  hated  to  ship  by  water.” 

Competition  drove  me  to  the  water.  “The  financial  con¬ 
dition  in  the  cities  has  been  growing  worse,  the  buying 
power  has  been  less,  people  were  unemployed,  everything 
seemed  to  point  to  a  decrease  of  demand,  and  while  there 
wasn’t  an  over  supply  of  potatoes,  there  wasn’t  demand 
enough  to  take  care  of  what  there  was.  The  west  was 
pounding  us  hard;  the  states  of  Minnesota,  Wiscon- 
277  sin  and  Michigan  came  into  the  Philadelphia,  Balti¬ 
more  and  New  York  markets  to  a  greater  or  less 
extent.  Sometimes  the  quality  of  the  potatoes  would  make 
some  difference.  But,  in  general,  the  price  seemed  to  be 
declining  gradually.  In  order  to  hold  the  trade  that  was 
naturally  coming  to  Maine,  we  had  to  deliver  them  in  New 
York  City  cheaper.  The  water  route  was  the  only  way  we 
could  do  it.” 

Some  of  last  year’s  potato  crop  was  dumped.  I  didn't 
dump  any.  Potatoes  were  taken  last  year,  practically  all 
winter,  to  the  starch  factories  which  paid  about  15  cents 
a  barrel.  That  is  all  they  could  afford  to  pay. 

Over  a  period  of  years,  I  think  it  is  unusual  for  Maine 
to  have  a  surplus  of  potatoes.  During  the  last  two  years 
we  have  had  difficulty  in  finding  a  price. 
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By  Mr.  Tong: 

“Q.  Mr.  Russ,  the  Bangor  and  Aroostook  has  made  state¬ 
ments  to  the  Interstate  Commerce  Commission  to  the  effect 
that  this  route  through  Searsport  resulted  in  lower  prices 
to  the  growers  in  the  State  of  Maine  for  their  potatoes  and 
in  a  demoralization  of  the  price  on  potatoes  in  Maine,  as 
well  as  a  lack  of  orderly  marketing  of  potatoes.  I  wish 
you  would  go  into  those  features  and  state  what,  in  your 
opinion,  are  the  facts  as  to  this  Searsport  gateway  having 
any  such  influence  upon  prices  paid  to  the  grower,  if  you 
can.  A.  I  feel  that  Aroostook  County  needs  the  Atlantic 
Seaboard  in  order  to  dispose  of  our  crop  of  potatoes  if  we 
are  going  to  continue  to  hold  to  our  present  acreage,  or 
increasing  it,  as  people  of  the  county  want  to  do ;  that  under 
the  all-rail  arrangements  I  feel  it  is  impossible  to  meet 
competition  and  get  rid  of  this  crop  that  we  are  producing 
here  annually.  We  have  got  to  have  the  water  route  in 
order  to  do  it.  So  far  as  my  experience  with  potatoes  is 
concerned,  I  have  had  no  trouble  of  any  cojnsequence. 
Never,  to  my  knowledge,  has  it  demoralized  potatoes  any 
more  than  a  large  shipment  by  rail  would. 

“Q.  You  mean  the  price?  A.  Yes,  sir.”  ! 

I  have  never  detected  any  difference  in  the  condition  in 
which  potatoes  arrive  by  boat  in  cargo  lots  and  in  carloads 
by  rail.  j 

The  cheap  freight  rate  by  water  via  Searsport  en- 
278  abled  us  to  reach  markets  where  prices  ^Tere  low — 
“had  we  not  been  able  to  get  the  potatoe^  on  the  60 
cent  market,  we  evidently  would  have  dumped  them.  In 
other  words,  every  potato  that  went  that  way  saved  just 
that  much  for  Aroostook  County.  We  would  never  have 
moved  the  crop  all  rail  at  the  prices  that  were  prevailing.” 

Without  the  Searsport  route,  a  great  deal  more  potatoes 
would  have  been  dumped.  The  Searsport  routjs  has  abso¬ 
lutely  been  a  great  benefit  to  the  growers  up  tj)  this  time. 

All  shipments  are  based  on  delivered  prices.  jTliis  is  true 
of  all  my  business.  The  company,  the  Gerard  Company, 
pays  the  freight  charges  but  charges  them  back1  to  me.  He 
gets  credit  for  the  freight  on  the  invoice.  Th^  consignee 
does  not  bear  any  part  of  the  freight  charges. 
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Cross-examination : 

The  Witness :  The  consumers  and  purchasers  of  potatoes 
at  destinations  like  New  York  and  Philadelphia  would,  I 
guess,  benefit  to  a  certain  amount  by  a  reduction  in  the 
rate  to  Searsport,  but  not  to  the  extent  of  the  full  amount. 
I  think  the  Consumers  today  got  some  benefit  from  the  lower 
rail-water  rates. 

I  would  guess  approximately  25  percent  of  the  potato 
shipments  are  made  by  the  man  who  grows  them  and  the 
remainder  is  handed  by  brokers  or  those  who  purchase  from 
him. 

The  Atlantic  Commission  Company  was  the  shipper 
through  Searsport  when  I  first  began  to  use  the  boats.  It 
is  a  very  large  purchaser  of  potatoes  and  I  understand  they 
supply  the  Great  Atlantic  &  Pacific  Tea  Company. 

In  selling  potatoes  we  meet  competition  in  all  markets. 
In  New  York  we  compete  with  Long  Island  potatoes  and 
Prince  Edward  Island  potatoes.  The  duty  on  Canadian 
potatoes  from  Prince  Edward  Island  has  eliminated  their 
competition  this  year.  The  use  by  other  shippers  of  the 
Searsport  route  was  one  of  the  principal  reasons  for  my 
use  of  the  route. 

Whoever  started  shipping  through  Searsport  has  helped 
us  to  the  present  time.  There  is  not  a  complete  unanimity 
among  Aroostook  growers  on  this  point.  I  buy  from  some 
small  producers.  The  potatoes  of  these  small  farmers  flow 
through  the  Searsport  gateway  just  like  niv  own  potatoes. 

“I  feel  that  anybody  that  objects  to  the  Searsport 
279  system  does  simply  (stc)  because  they  have  not  in¬ 
vestigated  and  tried  it.  It  is  just  as  available  for 
the  small  man  as  for  the  big  one.”  It  helps  the  little  fel¬ 
low  to  have  a  route  over  which  potatoes  can  move  just  as 
much  as  the  big  fellow. 

Our  present  water  rate  from  Searsport  to  New  York  is 
14  cents.  Last  winter  I  think  it  was  16  cents.  My  under¬ 
standing  is  that  the  water  rate  is  the  same  for  everybody 
regardless  of  the  amount  of  potatoes  in  a  particular  ship¬ 
ment  except  I  have  been  told  you  could  get  a  lower  rate 
if  you  chartered  the  whole  boat.  The  14-cent  rate  is  a  net 
rate. 

Any  man  who  can  prepay  the  freight  charges  to  Sears- 
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port  can  use  the  gateway  and  if  he  can’t  prepay  £he  charges 
he  can  sell  them  to  one  who  can  put  up  the  mon^y  and  ship 
them  to  Searsport. 

((Transcript  of  testimony,  pages  111-127.)) 

Examiner  Johnson:  Gentlemen,  we  will  adjourn  until  10 
o’clock  tomorrow  morning. 

January  24,  1933. 

Met  pursuant  to  adjournment  at  10  o’clock  A.M. 

0.  W.  Tong,  recalled,  testified  as  follows: 
Cross-examination : 

The  Witness:  The  average  miles  shown  on  my  exhibit 
No.  2  are  simple  averages  of  the  various  groups,  not 
weighted  in  accordance  with  the  quantity  of  potatoes  or¬ 
iginating  at  any  particular  station.  The  sam^  is  true  on 
exhibit  No.  3.  On  all  of  my  exhibits  the  averages  shown 
are  simple  averages.  On  exhibit  No.  15  the  figures  under 
the  caption  “Total  tons  potatoes  carried”  are  the  total 
tons  carried  regardless  of  whether  they  wej~e  overhead 
potatoes  or  originated  and  delivered.  This  is  [  true  also  of 
exhibit  No.  16. 

I  have  corrected  my  exhibit  No.  17.  While  “the  exhibit 
is  an  exact  copy  of  the  statistics  as  they  appear  in  the 
Bureau  of  Statistics  statement  3260  of  the  Interstate  Com¬ 
merce  Commission,  it  appears  that  there  should  be  the 
prefix  ‘d’  in  connection  with  the  income  balance  shown  in 
item  29  for  your  railroad.  After  the  dividends  were  paid 
on  the  common  and  preferred  stock,  amounting;  to  $739,872, 
it  should  leave  a  deficit  of  $116,739.  Apparently 
280  your  company  dug  into  your  surplus  in  order  to  pay 
the  dividends  on  the  common  and  preferred  stock.” 
That  was  in  1931.  Exhibit  No.  17  should  be  corrected  by 
striking  out  in  item  29  $623,133  transferred  to  profit  and 
loss  and  substitute  therefore  a  deficit  of  $116^739. 

I  appeared  as  a  witness  in  I.C.C.  Docket  No.  18256,  tried 
in  1926,  which  involved  the  rates  from  Aroostook  County 
to  various  destinations.  In  my  testimony  iij  that  case  I 
covered  the  proportional  rates  to  Northern  M^ine  Junction 
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to  Portland  and  to  Brunswick/ 7  .  .  .  the  complaint  in  that 
case  did  not  make  any  attack  upon  the  rates  into  Northern 
Maine  Junction  and  Brunswick  or  Portland.  I  am  not  sure 
about  Portland.  I  don’t  think  Portland  was  in  it  either, 
but  those  were  proportional  rates  at  that  time,  the  same 
as  they  are  today.  We  attacked  the  rates  into  New  York 
City,  Brooklyn  and  the  New  York  terminals,  and  all  south¬ 
ern  ports,  but  the  proportional  rates  in  Maine  were  not 
attacked  as  being  unreasonable.  It  was  the  joint  through 
rate.”  My  exhibits  in  that  case  did  compare  those  pro¬ 
portional  rates  with  other  rates  for  the  same  destinations. 
The  proportional  rates  to  Northern  Maine  Junction  and 
Brunswick  were  attacked  as  part  of  the  through  rates.  In 
the  present  case  these  proportional  rates  are  not  attacked. 
The  only  rate  under  attack  here  is  the  rate  to  Searsport. 

I  would  say  that  the  rates  from  Bangor  and  Aroostook 
territory  should  be  on  about  the  same  level  as  the  rates 
from  the  western  producing  area  meaning  Wisconsin,  Min¬ 
nesota,  and  that  general  area  and,  conversely,  that  the  rates 
from  the  western  territory  should  be  on  about  the  same 
level  as  may  be  reasonable  from  the  Bangor  and  Aroostook 
territory,  i  4 ‘The  rates  from  Minnesota,  Wisconsin  and 
North  Dakota  have  all  been  passed  upon  by  the  Interstate 
Commerce  Commission  and,  as  I  said  in  my  direct  examina¬ 
tion,  those  rates  were  built  up  many  years  ago  in  order  to 
afford  an  outlet  for  the  western  potatoes  into  eastern  trunk 
line  and  southern  territory,  for  instance.  It  was  due  to  a 
surplus  production  of  potatoes  in  the  West;  so,  while  it  is 
true  that  Minnesota  and  Wisconsin  always  had  surplus  po¬ 
tatoes,  the  same  thing  is  true  at  this  time  in  Maine.  There 
is  an  enormous  surplus  of  potatoes  in  Maine.  Now,  the 
western  states  have  surpluses  of  potatoes,  and  they 
281  are  trying  to  find  markets  in  the  populous  districts 
for  them.  Maine  is  doing  the  same  thing  today,  and 
I  see  no  more  reason  why  there  should  be  low  rates  to  mar¬ 
ket  their  surplus  production  than  there  should  be  for  the 
State  of  Maine.  I  think  the  conditions  are  analogous.”  I 
think  the  fact  of  surplus  crop  is  one  of  the  factors  incident 
to  the  making  of  rates,  particularly  on  agricultural  prod¬ 
ucts.  I  think  the  rates  from  Maine  should  be  about  the  same 
as  from  the  western  origins.  “I  would  not  say  that  about 
all  freight,  but  when  you  consider  the  enormous  volume  of 
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potatoes  moving  out  of  the  State  of  Maine,  compared  with 
the  much  smaller  volume  from  there,  I  say  ther^  is  no  ex¬ 
cuse  for  having  rates  from  Maine  on  a  higher 
from  the  ’West.” 


basis  than 


[nants,  and 


((Transcript  of  testimony  pages  128-136.)) 

Fred  Rush  was  called  as  a  witness  for  complaij 
being  first  duly  sworn  testified  as  follows. 

Direct  examination: 

The  Witness:  I  reside  at  Sherman  Station,  ^faine,  and 
I  am  engaged  in  the  potato  business  there.  I  (have  been 
located  there  22  years  and  have  been  engaged  in  the  potato 
business  practically  all  that  time.  I  am  a  potato  dealer. 

I  heard  the  testimony  of  Mr.  Russ  yesterday;  about  po¬ 
tatoes  being  sold  on  a  delivered  basis.  I  sell  potatoes  in 
practically  the  same  way  as  Mr.  Russ.  I  prepay  Ifhe  charges 
to  Searsport.  The  charges  for  the  balance  of  th|e  haul,  the 
water  haul,  is  collected  at  destination  and  dedjicted  from 
invoice. 

I  use  the  Searsport  gateway  now  for  an  occasional  car. 
I  used  it  last  year  and  shipped  about  75  percent  of  my  ship¬ 
ments  via  Searsport.  This  amounted  to  possibly  75  cars. 
I  used  the  Searsport  route  in  preference  to  the  all-rail 
route  because  it  afforded  an  outlet  to  get  rid  o\i  the  pota¬ 
toes.  Over  the  all-rail  routes  “We  had  outlet  Enough,  but 
the  next  thing  was  to  find  a  market  that  would  net  us  any 
return  at  all.  The  price  was  extremely  low  an^  place,  and 
until  Searsport  opened  up,  why,  it  was — well,  Ijad  matters 
were  getting  wmrse — the  potatoes  were  still!  here.”  I 
shipped  all  my  potatoes  last  season. 

“Q.  Did  you  make  any  profit  on  any  of  thos^  potatoes? 
A.  Why,  we  kept  out  of  the  red. 

“Q.  Was  that  on  all  rail  business  or  on  the  busi- 
282  ness  that  went  through  Searsport?  A.  Well,  I  didn’t 
check  it  up  separately.  ’  ’ 

I  am  handling  the  bulk  of  my  business  now  )by  trucking 
it  to  Bucksport.  I  truck  to  Bucksport  because  I  get  more 
money  out  of  it.  Up  to  December  8th  I  paid  15  cents  a 
hundred  to  Bucksport  to  the  truck  man  and  a|ter  Decem¬ 
ber  8th  17  cents,  and  the  Bangor  and  Aroostook  rate  was 
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25  cents  to  Searsport.  The  reason  for  the  trucking  at  the 
present  time  is  the  spread  between  the  all-rail  rate  and  the 
truck  rateJ  It  is  more  profitable  to  do  business  by  truck 
than  by  rail.  If  the  rate  from  Sherman  to  Searsport  were 
put  back  to  the  level  before  the  advance,  we  would  at  the 
present  time  use  the  rail  route  up  to  Searsport.  I  have 
no  preference  for  truck  transportation  in  place  of  rail  to 
Searsport  “but  3  cents  a  bag  on  a  bag  of  potatoes  makes 
a  lot  of  potatoes,  with  the  volume  that  we  are  handling.” 
If  the  old  rate  to  Searsport  were  reinstated  we  would  be 
liable  to  truck  some  at  the  18  cent  truck  rate.  The  truck¬ 
ing  haul  to  Bucksport  from  Sherman  is  115  miles.  “As  I 
see  it,  we  either  have  to  truck  or  quit  raising  them,  because 
the  production  all  over  the  United  States  has  gone  back 
to  the  pre-war  level,  and  no  outlying  section  as  this  can 
raise  potatoes  and  compete  with  those  other  sections.  Our 
freight  rates  to  the  principal  markets  is  75  cents  to  $1  a 
barrel,  and  our  cost  of  production  is  around  $1.25,  and  that 
makes  $2.25,  while  the  farmers  in  the  nearby  sections  have 
too  much  of  an  advantage.  It  is  just  suicide  for  us  to  try 
to  continue  on  that  basis  out  here  in  Aroostook  County. 

“Q.  Do  you  feel  that  if  you  used  the  Searsport  gateway 
you  could  find  markets?  A.  Look  at  your  daily  report. 
I  think  that  is  proof  of  it. 

“  Q.  If  that  route  was  not  available,  would  you  think  that 
you  had  sufficient  markets  for  that  business?  A.  I  feel 
this,  that  if  that  route  was  not  available  we  would  be  pay¬ 
ing  the  farmer  50  cents  a  barrel  instead  of  60  to  75  cents. 

“Q.  Well,  then,  according  to  that,  do  you  feel  that  the 
farmers  have  been  getting  more  money,  you  paying  them 
more  money,  than  you  would  if  the  Searsport  gateway 
were  closed?  A.  I  certainly  do. ’ ’ 

I  buy  within  a  year  from  approximately  one  hun- 
283  dred  farmers.  To  the  extent  that  I  get  the  benefit 
of  the  cheapest  route,  the  benefit  certainly  reflects 
back  to  the  farmers. 

It  was  suggested  yesterday  that  if  you  increase  the 
freight  rates  you  benefit  the  farmer  by  getting  him  a  high 
price  for  his  potatoes.  If  a  farmer  up  here  wants  to  get 
his  potatoes  to  New  York  and  make  a  profit,  his  price 
should  include,  at  least,  the  cost  of  his  seed  and  fertilizer 
and  his  labor  and  his  taxes,  a  portion  of  his  interest  on  his 
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mortgage  and  his  transportation  costs  and  his  profits.  An 
increase  in  the  price  of  seed  would  not  increase  the  profit 
of  the  farmer,  nor  an  increase  in  the  cost  of  fer  tilizer,  nor 
higher  taxes,  nor  can  a  higher  cost  of  transportation  in¬ 
crease  his  profit.  So  far  as  the  history  of  my  business  goes, 
the  Maine  farmers  today  need  a  cheap  route  ^orse  than 
they  have  at  any  time  in  their  history.  I  know  \zf  no  time 
when  the  Maine  farmer  was  in  a  more  desperate  plight. 
And  the  Bangor  and  Aroostook  selected  this  t|ime  to  in¬ 
crease  the  freight  rates. 

The  use  of  the  expression  “ dumping”  as  it  is  jmderstood 
in  Aroostook  County  and  as  we  use  the  term  up  here 
“  means  to  haul  them  out  into  the  woods  somewhere  and 
dump  them.  Although  I  understand  some  |  testimony 
brought  out  yesterday  that  there  was  some  dumping  at  the 
terminals  last  year  on  account  of  the  boats,  personally  I 
think  that  is  absolutely  wrong.  My  experience  has  been 
that  there  is  less  trouble  from  dumping  on  account  of  boat 
shipments  than  there  is  on  account  of  all  rail  shipments.’ ’ 
There  is  certainly  more  danger  that  the  Maine  farmer  will 
have  to  dump  his  potatoes  for  lack  of  a  market  under  high 
freight  rates  than  under  low  freight  rates. 

The  increased  volume  of  potato  production,  not  only  here, 
but  all  over  the  United  States,  makes  it  more  necessary  for 
the  farmer  to  find  new  outlets  for  his  potatoes.  The  farmers 
up  here  and  dealers  are  now  trying  desperately  to  find  new 
markets.  And  it  is  under  these  circumstances  that  this  rate 
is  being  increased. 

Cross-examination : 

The  Witness:  I  will  admit  that  potato  growers  in  other 
districts  have  been  trying  desperately  to  find  new  markets. 

I  do  not  grow  potatoes  to  amount  to  ajnything  but 
284  buy  them  from  farmers.  I  buy  them  in  the  fall  and 
hold  them.  For  the  past  two  seasons  we  did  that 
because  at  certain  times  there  was  absolutely  no  market. 
I  bought  potatoes  this  fall.  The  farmers  started  digging 
and  we  started  buying  and  we  held  those  potatoes.  The 
price  at  the  time  we  sold  them  had  increased  on  an  average 
about  40  percent.  There  was  no  market  whem  I  bought 
them  but  if  we  had  a  low  freight  rate  we  would  have  some- 
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thing  to  get  them  out  on.  I  subsequently  sold  them  and 
made  a  profit. 

I  own  the  ground  under  my  potato  storage  house  but  if 
I  had  a  warehouse  on  the  land  of  the  Bangor  and  Aroostook 
and  the  high  freight  rate  compelled  me  to  ship  by  truck 
they  would  threaten  to  kick  me  out  of  the  warehouse.  Some 
official  of  the  Bangor  and  Aroostook  has  threatened  to  do 
that. 

Present  water  rate  from  Bucksport  to  New  York  is  14 
cents  and  has  been  14  cents  since  last  fall.  The  rate  from 
Searsport  is  practically  the  same.  The  rate  from  Sears- 
port  was  2  cents  higher  last  winter. 

Examiner  Johnson:  Gentlemen,  this  evidence  relates  to 
a  different  complaint  as  you  understand.  There  is  a  dis¬ 
tinct  break  here.  The  complainants  in  25679,  the  Town  of 
Searsport,  et  al.  versus  the  Bangor  and  Aroostook  Railroad 
will  now  proceed. 

((Transcript  of  testimony  pages  136-155.)) 

Donald  Payson  was  called  as  a  witness  for  complainants, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  examination : 

The  Witness:  I  reside  at  Washington,  D.  C.  “My  busi¬ 
ness  is  that  of  a  traffic  consultant.  I  have  been  engaged  in 
traffic  and  transportation  work  for  15  years.  For  the  two 
years  prior  to  last  July,  I  was  manager  of  the  Traffic 
Bureau  of  the  Farm  Seed  Association,  handling  freight 
rates  upon  agricultural  products  especially.  Prior  thereto 
I  was  variously  employed  by  the  Traffic  Service  Corpora¬ 
tion,  American  Short  Line  Railroad  Association,  Lehigh 
Portland  Cement  Company,  United  States  Steel  Corpora¬ 
tion,  Transcontinental  Tariff  Bureau,  Western  Weighing 
and  Inspection  Bureau,  and  the  C.  M.  St.  P.  &  P.  Ry.  in  a 
traffic  or  transportation  capacity.  I  have  appeared  as  a 
traffic  witness  many  times  and  am  a  registered  prac- 
285  titioner  before  the  Interstate  Commerce  Commis¬ 
sion.  ’  ’ 

I  have  made  a  study  of  the  issues  involved  in  this  proceed¬ 
ing  and  have  personally  prepared  certain  exhibits  for  in¬ 
troduction. 


I.  C.  C.,  BANGOR  &  AROOSTOOK  RAILROAD  CO.,  ET  AL.  249 

The  nearest  rail  port  that  can  be  reached  by  a  single-line 
railroad  from  the  great  potato  field  of  the  State  of  Maine 
is  Searsport,  Maine.  It  is  reached  by  the  directiline  of  the 
Bangor  and  Aroostook  Railroad.  The  distancp  from  the 
main  part  of  this  potato  field  to  Searsport  is  slightly  over 
200  miles.  The  potato  rate  structure  maintained  by  the 
Bangor  and  Aroostook  to  Searsport  does  not  j  reflect  the 
favorable  geographical  location  of  Searsport.  !  This  is  so 
because  the  potato  rates  to  Searsport  are  the  highest  rates 
on  potatoes  now  maintained  by  the  Bangor  and ! Aroostook. 
The  rates  to  Searsport  are  higher  than  to  other  points 
where  the  Bangor  and  Aroostook  interchanges  freight  with 
other  transportation  agencies.  The  rates  to  Searsport  are 
higher  than  any  other  rates  on  potatoes  maintained  by  the 
Bangor  &  Aroostook.  They  are  higher  than  tjhe  rates  to 
Northern  Maine  Junction,  and  they  are  also  Jiigher  than 
the  rates  to  Brownville  Junction.  The  Bangor  land  Aroos¬ 
took  maintains  potato  rates  to  off-line  junction  {joints  which 
are  used  for  basing  rates  on  traffic  moving  off  its  line. 
Brunswick  is  a  prominent  illustration  and  the  rates  to  that 
junction  are  materially  lower  than  the  rates  for  like  dis¬ 
tances  to  Searsport  and  in  spite  of  the  fact  that  the  haul  to 
Brunswick  involves  transportation  over  the  Maine  Central 
Railroad  for  102  miles,  in  addition  to  the  hajul  over  the 
Bangor  and  Aroostook.  The  common  gateway  through 
which  this  traffic  would  move  whether  going  to  Searsport 
or  to  Brunswick  is  Northern  Maine  Junction.  Searsport 
has  a  more  favorable  geographical  relation  to  Northern 
Maine  Junction  by  far  than  Brunswick  because  the  distance 
from  Northern  Maine  Junction  to  Searsport  js  29  miles, 
while  the  distance  from  Northern  Main  Junction  to 
Brunswick  is  102  miles.  The  Bangor  and  Aroostook  is 
maintaining  a  lower  schedule  of  rates  on  potatoes  for  the 
two-line  haul  to  Brunswick  than  for  the  one-line  haul  for 
Searsport. 

In  the  Commission’s  proceedings  known  as  Ex  Parte  103, 
dealing  with  surcharges  on  various  kinds  of  traffic,  the 
Commission  ruled  there  should  be  no  surcharges  on 
286  potatoes.  In  the  Eastern  Class  Rate  Investigation, 
under  Finding  No.  12,  the  Commissioij  ruled  that 
there  should  be  no  increase  in  the  rates  on  potatoes.  These 
are  two  recent  decisions  of  the  Commission  tb  the  effect 
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that  there  should  be  no  additional  rate  burden  on  potatoes. 
Since  those  decisions  there  have  been  no  increases  in  Ban¬ 
gor  and  Aroostook  potato  rates  except  to  Searsport. 

The  effect  of  the  increase  in  rates  to  Searsport,  effective 
in  August  of  last  year,  was  to  make  the  rates  to  Searsport 
for  the  200  mile  haul  about  5  cents  higher  than  other  rates 
maintained  by  the  Bangor  and  Aroostook  to  Northern  Maine 
Junction,  Brownville  Junction  and  Brunswick.  For  200 
miles  the  present  rate  to  Northern  Maine  Junction  is  25f, 
to  Brownville  Junction  25^,  and  to  Brunswick  25^  for  the 
two-line  haul.  To  Searsport  the  rate  is  30^.  It  would  take 
a  rate  of  25^  to  Searsport  for  200  miles  to  equalize  Sears¬ 
port  with  Northern  Maine  Junction,  Brownville  Junction, 
and  Brunswick.  The  Bangor  and  Aroostook  does  not  have 
anywhere  on  its  line  a  rate  as  high  as  30^  for  distances  be¬ 
tween  200  and  210  miles.  Mileage  computations  are  based 
on  main  line  hauls,  unless  otherwise  specified.  The  Bangor 
and  Aroostook  maintains  certain  arbitrages  for  its  branch 
line  hauls  and  I  treat  these  arbitraries  in  the  same  vray  in 
all  my  comparisons.  In  the  comparison  just  given,  I  am 
dealing  only  with  the  base  rate  for  main  line  transporta¬ 
tion. 

The  Bangor  and  Aroostook  participates  in  joint  through 
rates  via  the  Port  of  Boston  with  the  Maine  Central,  the 
Boston  and  Maine  and  the  steamship  line  using  that  port. 
These  joint  through  rates,  generally  speaking,  cover  the 
South  Atlantic  territory  and  the  Gulf  Territory.  The  rail¬ 
roads  have  made  certain  decreases  in  rates  through  the  Port 
of  Boston  whereas,  by  w^ay  of  contrast,  through  the  Port  of 
Searsport  they  have  made  increases.  These  decreases  and 
increases  w’ere  made  4 ‘Very  closely  together,  as  though  it 
would  seem  to  be  a  part  of  a  simultaneous  effort.  ’  ’ 

Based  on  my  experience  as  a  traffic  man,  ordinarily  when 
a  railroad  desires  to  encourage  a  movement  of  traffic  be¬ 
yond  its  own  junctions  it  accomplishes  this  either  by  joint 
through  rates  or  by  proportional  rates.  “The  propor¬ 
tional  rate  is  almost  uniformly  less  than  the  corresponding 
local  rate,  and  is  made  to  encourage  the  movement 
287  of  freight  beyond  the  junction  points.’ ’  The  Bangor 

and  Aroostook  maintains  proportional  rates  on  po¬ 
tatoes  to  Northern  Maine  Junction,  Brownville  Junction, 
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and  in  connection  with  the  Maine  Central  Railroad  to 
Brunswick,  Maine.  Considering  Searsport  as  a  .junction 
point  between  the  rails  and  steamers,  the  principal  junction 
points  of  the  Bangor  and  Aroostook  with  respect  to  this 
potato  movement  are  Northern  Maine  Junction,  Brownville 
Junction,  and  Searsport.  A  prominent  junction  point  not 
on  the  rails  of  the  Bangor  and  Aroostook  is  Brunswick.  To 
all  of  these  junctions,  except  Searsport,  the  Bapgor  and 
Aroostook  is  maintaining  proportional  rates  lower  than  its 
local  rates  on  potatoes.  Searsport  is  the  only  junction 
point  on  the  Bangor  and  Aroostook  that  has  haft  an  in¬ 
crease  in  potato  rates  in  the  last  year  or  two.  Sbarsport 
is  the  only  port  or  junction  that  is  required  to  pay  the  full 
local  rate. 

Based  on  my  experience  as  a  traffic  man,  and  I  am  more 
or  less  familiar  with  the  rate  structure  by  all  the  railroads 
from  Galveston,  Texas,  to  Searsport,  Maine,  and  I  can 
truthfully  say  that  I  do  not  know  of  any  other  case  where 
a  railroad  has  set  up  its  tariffs  in  such  a  w’ay  as  to  operate 
to  the  disadvantage  of  its  home  port  and  to  encourage  the 
movement  off  its  line  on  an  important  volume  of  tonnage 
which  the  railroad  controls. 

The  approximate  distance  from  the  Maine  poiato  field 
down  to  Boston  is  slightly  more  than  400  miles,  double  the 
distance  to  Searsport.  There  is  a  well  recognized  rate¬ 
making  principle,  that  rates  should  favor  the  portj  enjoying 
the  shortest  rail  haul  it  being  a  well  established  transpor¬ 
tation  principle  that  additional  distance  on  the  j  ocean  is 
far  less  important  from  the  standpoint  of  economical  trans¬ 
portation  than  additional  transportation  on  the  rails,  es¬ 
pecially  in  connection  with  short  hauls. 

Taking  up  my  first  exhibit,  No.  21,  it  will  be  ob- 
288  served  from  this  map  which  is  drawn  to  scale,  that 
the  Bangor  and  Aroostook  has  its  own  line  from 
Caribou  and  Presque  Isle  through  Northern  Maine  Junc¬ 
tion  to  Searsport.  This  is  a  single  line  haul.  The  Bangor 
and  Aroostook  connects  with  the  Maine  Central  at  North¬ 
ern  Maine  Junction  and  the  Maine  Central  connects  with 
the  Boston  and  Maine  at  Portland.  The  Boston  ajnd  Maine 
extends  from  Portland  to  Boston. 

The  map  shows  Bucksport  just  a  few  miles  from  Sears¬ 
port.  It  is  my  understanding  that  the  Mallory  Line  oper- 


252  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

ates  vessels  to  and  from  Bucksport  and  carries  potatoes 
from  that  port. 

(I.C.C.  Exhibit  No.  21  is  made  a  part  hereof  as  “Sheet 

40. ”) 

I  have  ail  exhibit  which  I  introduce  as  exhibit  No.  22 
showing  the  location  of  the  various  terminals  of  the  Bangor 
and  Aroostook  at  Searsport,  including  Cape  Jellison  and 
Kidders  Wharf.  At  the  extreme  left  of  this  exhibit  at 
Mack  Point  is  shown  a  pier  projected  out  with  dotted  lines. 
This  is  the  pier  which  the  Bangor  and  Aroostook  built  when 
the  old  piers  burned.  The  old  piers  were  located  at  the 
right  of  the  exhibit  at  Cape  Jellison. 

(I.C.C.  Exhibit  No.  22  is  made  a  part  hereof  as  “Sheet 

41. ”) 

My  next  exhibit,  which  I  offer  as  No.  23,  shows  the  his¬ 
tory  of  the  commodity  rates  on  potatoes  from  Bangor  and 
Aroostook  'origins  to  Searsport  from  1912  to  date.  The 
rate  to  the  port  in  1912,  then  described  as  Stockton  Harbor, 
comprising  Cape  Jellison,  was  12  cents  from  Caribou.  The 
increases  from  all  origins  are  shown  in  Column  0.  The  in¬ 
crease  since  1912  in  the  rate  from  Caribou  is  250  per  cent. 
The  exhibit  shows  the  individual  increases  in  the  interven¬ 
ing  years.  The  increases  in  rates  to  the  port  were  greater 
in  number  and  amount  than  the  general  increases  through¬ 
out  the  country  authorized  by  various  orders  of  the 
289  Commission  and  the  Director  General.  Increases 
not  authorized  bv  the  Commission  are  shown  in  Col- 
umns  D,  F  and  M.  As  to  Caribou,  these  total  8  cents. 
These  unauthorized  increases  were  roughly  60  percent.  It 
is  a  well  recognized  principle  that  rates  tend  to  decrease 
with  increasing  volume  of  movement.  I  do  not  have  the 
volume  figures  for  the  earlier  years,  but  it  is  my  under¬ 
standing  that  recently  there  has  been  a  tremendous  increase 
in  the  volume  of  potato  movement  to  Searsport. 

My  next  exhibit,  which  I  offer  as  No.  24,  shows  the  main 
line  potato  rates  of  the  Bangor  and  Aroostook  set  up  in 
the  form  of  a  mileage  scale.  In  addition,  I  have  made  a 
similar  analysis  from  cross  country  Maine  Central  points 
to  Brunswick. 
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‘‘In  approaching  an  analysis  of  this  complaljit,  I  wanted 
to  arrive  as  something  basic.  The  rates  on  |  potatoes  to 
Searsport,  to  Northern  Maine  Junction,  and  j  those  other 
points,  are  all  specific  point  to  point  commodity  rates  ap¬ 
plying  from  an  individual  station  to  a  specific  destination.” 

“They  are  not  a  mileage  scale,  but  I  wanted  to  get  to 
some  basis  for  those  rates,  and  in  doing  so  i!  did  what  I 
show  on  my  pages  2  and  3  of  this  exhibit.  I  took  the  Ban¬ 
gor  and  Aroostook  origins,  showed  their  mileages  with 
their  rates,  and  set  them  all  up,  the  same  ori<p.ns  and  the 
same  destinations,  and  by  doing  so  I  was  able  to  resolve 
all  the  rates  into  a  mileage  scale,  which  is  shown  on  page 
i. 


The  mileage  scale  shown  thereon  is  not  a  mileage  scale 
which  I  have  devised  but  is  merely  a  scale  in  which  I  have 
taken  the  various  mileage  blocks  and  set  into  them  the  ac¬ 
tual  rates  now  maintained  by  the  Bangor  and  Aroostook 
for  those  distances.  None  of  the  rates  shown  oh  the  exhibit 
are  published  as  mileage  rates :  they  are  point  t^  point  com¬ 
modity  rates  contained  in  tariffs,  referred  to  (\n  page  1  of 
the  exhibit,  filed  with  the  Commission.  Higheij  branch  line 
points  are  not  reflected  in  what  I  portray  and  ^hall  call  the 
Searsport  scale.  I  would  not  say  as  to  ever^  block,  but 
generally  speaking,  for  the  important  distances,  the  Sears¬ 
port  scale  is  materially  higher  than  the  scale  Applicable  to 
Northern  Maine  Junction,  Brownville  Junction,  or  Bruns¬ 
wick.  For  example,  taking  the  140  mile  block,  distances 


between  130  and  140  miles,  the  Searsport  scale  makes 
290  25  cents  and  the  Brunswick  scale  makes  21-1/2  cents. 

Taking  190  to  200  miles,  the  Searsport  scale  makes 
30  cents  and  the  Brunswick  makes  25  cents. 

The  last  two  columns  of  my  exhibit  No.  24  are  important. 
The  Maine  Central  publishes  point  to  point  commodity 
rates  for  proportional  movement  beyond  Brunswick  in¬ 
volving  a  single-line  Maine  Central  haul  for  stations  lo¬ 
cated  on  the  Maine  Central  between  Old  Town  and  Vance- 
boro.  Those  rates,  for  the  distances  shown,  aife  portrayed 
in  the  second  column  from  the  right.  The  Maine  Central 
also  publishes  a  line  of  rates  for  what  they  term  their 
branch  line  operation  between  Calais  and  Brunswick. 
These  are  shown  in  the  last  column  to  the  right.  For  200 
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miles  from  a  Maine  Central  main  line  station  to  Brunswick 
you  pay  13  cents  and  from  a  branch  line  station  for  the 
same  distance,  16  cents. 

(I.C.C.  Exhibit  No.  24,  consisting  of  three  sheets,  is  made 
a  part  hereof  as  “  Sheets  42,  43  and  44.’  ’) 

My  next  exhibit,  which  I  offer  as  No.  25,  shows  a  copy  of 
Bangor  and  Aroostook  Tariff  I.C.C.  2271.  On  the  right 
side  of  this  sheet  I  show  a  local  commodity  tariff  of  the 
Bangor  and  Aroostook  applicable  on  seed  potatoes.  This 
seed  potato  scale  shown  on  my  exhibit  applies  on  seed  po¬ 
tatoes  for  planting  purposes  along  the  line  of  the  Bangor 
and  Aroostook  Railroad.  I  have  been  informed  that  there 
is  a  movement  under  this  scale.  The  rate  under  this  seed 
potato  scale  for  206  miles  is  11  cents  as  compared  with  the 
rate  of  30  cents  complained  of  to  Searsport. 

(I.C.C.  Exhibit  No.  25  is  made  a  part  hereof  as  “  Sheet 
45.”) 

The  first  column  of  rates  on  Exhibit  No.  26  is  the  local 
reshipping  potato  commodity  scale.  This  is  not  a  scale 
but  a  mileage  basis  maintained  by  the  Bangor  and  Aroos¬ 
took.  It  would  apply  where  potatoes  are  shipped  from  one 
point  on  the  Bangor  and  Aroostook  to  another  point  on  the 
Bangor  and  Aroostook,  there  stored  or  treated  and  re¬ 
shipped  to  ^ome  other  point  on  the  Bangor  and  Aroostook. 
Again  taking  the  206  mile  distance  the  rate  under  the  re¬ 
shipping  scale  is  17-1/2  cents  as  compared  with  30  cents  to 
Searsport  for  the  same  distance.  The  local  reshipping  po¬ 
tato  commodity  scale  for  the  various  mileage  blocks  is  as 
follows : 
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My  next  exhibit,  No.  28,  shows  the  extent  th|e  various 
junction  points  have  proportional  rates  which  ^re  lower 
than  the  local  rates.  The  exhibit  shows  a  comparison  of 
the  proportional  and  local  rates  to  Searsport,  Brownville 
Junction  and  Northern  Maine  Junction.  If  you  will  refer  to 
the  second  page,  opposite  Caribou,  third  column^  you  will 
find  that  the  proportional  rate  is  100%  of  the  local  rate 
whereas  the  proportional  rate  to  Brownville  Junction  is 
63'  percent  of  the  local  rate  and  the  proportional  rate  to 
Northern  Maine  Junction  is  62  percent  of  the  local  rate. 
Searsport  is  the  only  point  which  is  required  to  pay  100 
percent  of  its  local  rate,  the  other  points  having  propor¬ 
tional  rates  much  lower  than  the  local.  The  last  column 
of  this  exhibit  shows  how  much  the  rates  exceed  the  re¬ 
shipping  scale  which  I  referred  to  in  my|  previous 
292  exhibit.  At  the  bottom  of  the  exhibit,  sheet  2, 1  show 
the  extent  to  which  the  Searsport  rate  is  inflated. 
There  are  five  instances  where  the  Searsport  raie  exceeds 
the  Northern  Maine  Junction  by  4-1/2  cents.  Outl  of  a  total 
of  fourteen  instances,  there  are  eleven  where  the  disadvan¬ 
tage  of  Searsport  is  4%  cents  or  greater  compared  with 
Northern  Maine  Junction.  The  14  points  of  origin  were 
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scattered  and  are  representative  points  of  origin  on  the 
Bangor  and  Aroostook,  including  certain  branch  line  points. 

(I.C.C.  Exhibit  No.  28,  consisting  of  two  sheets,  is  made 
a  part  hereof  as  “ Sheets  46  and  47.”) 

My  next  exhibit  No.  29  compares  the  rates  on  potatoes  to 
Searsport  With  rates  on  other  commodities.  These  com¬ 
parative  mileage  scales  on  other  commodities  apply  over 
the  entire  Bangor  and  Aroostook,  branch  line  points  as  well 
as  main  line  points.  Were  the  rates  from  branch  line  points 
reflected  in  the  Searsport  scales,  a  substantially  higher 
Searsport  scale  vrould  result.  If  there  were  a  potato  starch 
factory  just  north  of  Searsport,  the  rate  on  potatoes  of  the 
Bangor  and  Aroostook  to  it  for  a  distance  of  206  miles 
would  be  14  cents  compared  with  30  cents  to  Searsport. 
Starch  potatoes  are  less  valuable  than  edible  potates  and 
starch  potatoes  go  in  box  cars  whereas  edible  potatoes  go 
in  refrigerator  cars.  Fertilizer  is  worth  several  times  as 
much  as  potatoes,  the  average  value  of  fertilizer  being  be¬ 
tween  $35  and  $40  per  ton.  The  rate  on  the  Bangor  and 
Aroostook  for  206  miles  on  fertilizer  is  21  cents.  The  value 
of  lumber  is  much  greater  than  the  value  of  potatoes  and 
the  loading  is  also  less.  In  spite  of  these  unfavorable  trans¬ 
portation  characteristics,  the  rate  on  lumber  is  very  much 
lower  than  the  rate  on  potatoes.  In  fact,  the  lumber  rate 
is  only  about  half  as  high  as  the  potato  rate.  The  lumber 
rate  for  206  miles  is  15  cents  compared  with  the  rate  on 
potatoes  to  Searsport  for  the  same  distance  of  30  cents. 
Making  due  allowance  for  the  fact  that  potatoes  move  in 
refrigerator  cars  which  is  compensated  by  specific  charges, 
and  making  due  allowance  for  the  fact  that  potatoes  are  a 
perishable  commodity,  there  is  in  my  judgment  no  possible 
justification  for  maintaining  a  rate  on  potatoes  twice  as 
high  as  the  rate  on  lumber.  The  lumber  rates  shown  on  this 
exhibit  are  local  rates.  The  proportional  rates  will  be 
shown  later.  Using  the  full  classification  basis  as  a 
293  yardstick,  potatoes  being  a  fifth  class  commodity  and 
lumber  a  sixth  class  commodity,  the  potato  rates 
would  be  27  percent  higher  than  the  lumber  rates  if  both 
commodities  moved  on  the  full  classification  basis.  Taking 
the  lumber  rate  of  15  cents  and  increasing  it  by  27  percent, 
the  relationship  between  the  full  classification  basis,  you 
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get  a  potato  rate  of  18  cents  instead  of  30  cents.!  In  this 
comparison  I  used  the  full  local  rate  on  lumber. 

(I.C.C.  Exhibit  No.  29  is  made  a  part  hereof  as  “  Sheet 
48.”) 

Potatoes  are  valued  between  $6  and  $7  per  ton  whereas 
lumber  is  valued  at  $17.76  per  ton  at  point  of  origin.  Po¬ 
tatoes  have  an  average  loading  of  44,000  pounds,  whereas 
lumber  has  an  average  loading  of  37,875  pounds.  While 
potatoes  are  usually  protected  against  weather,  a  separate 
charge  is  made  for  such  additional  service. 

Mr.  Tong  showed  an  average  loading  of  43,000  pounds 
on  potatoes  whereas  I  show  44,000  pounds.  My  average 
loading,  as  will  be  shown  by  a  later  exhibit,  is  the  average 
for  the  Bangor  and  Aroostook  during  the  years  1927  to 
1931,  inclusive,  both  originated  and  terminated  on  the  Ban¬ 
gor  and  Aroostook.  The  source  for  my  figures  i|s  the  an¬ 
nual  reports  of  the  Bangor  and  Aroostook  to  the  Commis¬ 
sion.  By  years,  the  average  potato  loading  for  lo{2al  move¬ 
ments  on  the  Bangor  and  Aroostook  are :  1928,  2$.01  tons ; 
1929,  22.53  tons ;  1930,  22.99  tons ;  and  1931,  20.68  tons.  If 
I  had  used  the  average  loading  of  potatoes  via  the  Bangor 
and  Aroostook  Railroad  Company,  total  tons  (tarried,  I 
would  have  arrived  at  a  higher  figure  than  22  tons.  I 
thought  that  22  tons  was  a  fair  approximation  of  the  five 
year  average. 

Newsprint  is  produced  in  New  England.  It  is  pro- 
294  duced  in  large  quantities  on  the  Bangor  and  Aroos¬ 
took  at  East  Millinocket,  Maine.  There  is  an  anal¬ 
ogy  from  a  rate  making  point  of  view  between  newsprint 
paper  and  potatoes.  Both  are  rated  fifth  class.  The  value 
of  newsprint  paper  as  reported  by  the  Newspriijt  Service 
Bureau  is  between  $40  and  $50  per  ton.  In  my  judgment, 
as  a  traffic  man,  the  rates  on  newsprint  paper  should  be 
somewhat  less  than  the  rates  on  potatoes  because  Newsprint 
paper  loads  more  heavily  and  is  not  a  perishable  com¬ 
modity. 

My  exhibit  No.  31  shows  newsprint  rates  to  Ne’vf  England 
destinations  for  various  distances.  I  can  not  state  the  dis¬ 
tance  for  which  a  30  cent  newsprint  rate  applies  because, 
while  I  have  covered  destinations  throughout  New  Eng¬ 
land,  and  some  destinations  in  trunk  line  territory,  and 
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have  reached  a  maximum  distance  of  441  miles,  I  have  not 
yet  reached  the  point  where  the  rate  on  newsprint  paper  is 
as  high  as  30  cents.  The  Bangor  and  Aroostook  partici¬ 
pates  in  every  rate  shown  on  my  exhibit  from  Millinocket 
and  East  Millinocket.  In  most  cases  shown  on  my  exhibit, 
at  least  three  lines  of  railroad  participate  in  the  haul  and 
I  have  used  the  shortest  routes  over  which  a  car  of  traffic 
could  move.  Comparing  the  rate  on  newsprint  from  East 
Millinocket  to  Boston  with  the  rates  on  potatoes  to  Sears- 
port,  we  find  that  although  the  haul  to  Boston  involves  at 
least  three  railroads,  and  although  the  distance  is  about 
50  percent  greater  than  the  distance  to  Searsport,  the  rate 
on  newsprint  paper  to  Boston  is  24  cents  as  compared  with 
the  potato  rate  of  30  cents  to  Searsport  for  one-half  the  dis¬ 
tance.  Providence,  Rhode  Island,  is  in  the  extreme  south¬ 
ern  part  of  New  England.  The  rate  from  East  Millinocket 
to  Providence  on  newsprint  is  25-1/2  cents  for  351  miles. 
The  rate  to  Chicago  for  over  1,000  miles  on  newsprint  is 
38-1/2  cents  compared  with  30^  on  potatoes  from  Caribou 
to  Searsport.  There  have  been  some  reductions  in  news¬ 
print  rates  recently  from  Millinocket  to  Boston  and  New 
York  but  the  newsprint  rates  shown  on  this  exhibit  do  not 
reflect  the  recent  reductions.  Although  I  believe 
295  rates  on  newsprint  paper  might  properly  be  lower 
than  rates  on  potatoes,  I  think  it  is  out  of  all  reason 
to  maintain  a  rate  on  potatoes  of  30  cents  to  Searsport  for 
only  200  miles,  when  the  rate  on  newsprint  paper  from  the 
State  of  Maine  to  Binghamton,  N.  Y.,  is  only  28-1/2  cents 
for  441  miles. 

(I.C.C.  Exhibit  No.  31  is  made  a  part  hereof  as  “  Sheet 
49.”) 

It  is  my  judgment  as  a  triffic  man  that  proportional  rates 
should  apply  where  the  traffic  is  moving  to  a  port  where  it 
is  received  or  taken  by  vessels.  In  fact,  the  only  definition 
of  a  proportional  rate  which  I  can  find  in  the  Interstate 
Commerce  Act  is  one  which  applies  to  and  from  a  port 
where  the  traffic  is  to  move  beyond  or  has  moved  beyond  by 
water.  The  Interstate  Commerce  Commission  has  said  that 
these  proportional  rates  should  be  made  irrespective  of  and 
regardless  of  whether  a  steamship  company  is  or  is  not  a 
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common  carrier.  I  have  a  recent  decision  of  the  Commis¬ 
sion  which  I  will  be  glad  to  quote  from.  In  the  Dut;on  Lum¬ 
ber  Company  case,  151  I.C.C.  391,  the  Commission  field  that 
proportional  rates  should  be  established  from  a  New  Eng¬ 
land  port  in  connection  with  vesssels  operating  on  the  ocean. 
My  exhibit  No.  32  shows  the  proportional  rates  established 
in  that  case  and  compares  them  with  the  local  rates  on  the 
sixth  class  basis. 

(I.C.C.  Exhibit  No.  32  is  made  a  part  hereof  a^  “  Sheet 

50. ”) 

In  my  Exhibit  No.  33,  I  show  certain  operating  statistics 
for  all  Class  I  railroads  in  New  England  and  for  certain 
other  railroads. 

(I.C.C.  Exhibit  No.  33  is  made  a  part  hereof  as  “ Sheet 

51. ”) 

My  exhibit  No.  34  compares  statistics  of  the  Bangor  and 
Aroostook  with  railroads  in  New  England  other  than  Class 
I  railroads. 

(I.C.C.  Exhibit  No.  34  is  made  a  part  hereof  as  “ Sheet 

52. ”) 

My  next  exhibit  shows  certain  statistics  for  the  Bangor 
and  Aroostook  alone. 

(I.C.C.  Exhibit  No.  35  is  made  a  part  hereof  eis  4 ‘Sheet 

53. ”) 

My  exhibit,  No.  36,  deals  more  particularly  Vith  divi¬ 
dends  and  surplus,  and  similar  items,  for  the  Bangor  and 
Aroostook.  The  Bangor  and  Aroostook  has  been  able  to 
reduce  the  amount  of  its  total  outstanding  funded  debt  from 
$22,305,000  in  1923  to  $17,424,000  in  1931.  j  The  Ban- 
296  gor  and  Aroostook  has  an  unbroken  record  of  full 
interest  payments  on  its  funded  debt  for  the  whole 
period  shown,  1917  down  to  1931,  inclusive.  These  pay¬ 
ments  have  averaged  not  less  than  $1,000,000  per  year. 
They  have  been  somewhat  less  during  recent  years  because 
the  Bangor  and  Aroostook  has  been  so  prosperous  that  it 
has  been  able  to  reduce  its  funded  debt.  It  has  increased 
its  capital  stock  outstanding,  however,  but  I  call  attention 
to  the  fact  that  they  paid  6  percent  and  7  percent  on  their 
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common  stock  for  some  years,  and  still  have  been  able  to  pile 
up  their  surplus.  Total  dividends  in  recent  years  amounted 
to  something-  over  $700,000  a  year.  The  carrier  has  also 
reduced  its  outstanding  equipment  obligation.  This  is 
shown  in  the  third  column  of  mv  exhibit.  In  1921  the  Bail- 
gor  and  Aroostook  had  outstanding  over  $350,000.  The 
Bangor  and  Aroostook  Railroad  has  never  missed  its  7 
percent  dividend  on  preferred  stock,  not  even  in  this  period 
of  depression.  There  is  no  other  New  England  Railroad 
which  has  been  able  to  make  a  showing  like  this.  That  the 
Bangor  and  Aroostook  has  made  a  better  showing  than 
any  other  New  England  railroad  I  attribute  largely  to  the 
profitable  potato  traffic,  which  constitutes  nearly  half  of 
the  total  of  the  freight  traffic  of  the  Bangor  and  Aroostook, 
and  which  yields  more  than  half  of  its  total  revenue  from 
carload  traffic.  “Of  course,  this  is  just  another  way  of  say¬ 
ing  that  the  potato  farmers  of  Maine  are  supporting  the 
Bangor  and  Aroostook  Railroad,  and  enabling  it  to  pay 
these  very  liberal  returns,  even  in  a  period  of  depression 
when,  as  everybody  knows,  the  farmers  themselves  are  in 
very  bad  condition.,, 

(I.C.C.  Exhibit  No.  36  is  made  a  part  hereof  as  “Sheet 

54. ”) 

My  exhibit  No.  37,  shows  in  great  detail  volume  potato 
traffic  compared  with  all  carload  traffic  of  the  Bangor  and 
Aroostook.  In  1931  the  potato  tonnage  was  43.76  percent 
of  the  total  carload  traffic  and  potato  revenue  in  the  same 
year  was  54.45  percent  of  the  total  carload  rate  revenue. 
The  total  revenue  from  potato  traffic  in  1931  was  $3,206,024 
out  of  a  total  freight  carload  revenue  of  $5,887,537.  The 
Bangor  and  Aroostook  passenger  revenue  is  not  large, 
amounting  to  slightly  more  than  half  a  million  dollars  a 
year.  Carloads  of  potato  traffic  constituted  97.1  percent 
of  the  total  carloads  of  agricultural  products  handled 
297  by  the  Bangor  and  Aroostook  in  1931. 

(I.C.C.  Exhibit  No.  37  is  made  a  part  hereof  as  “Sheet 

55. ”) 

My  exhibit  No.  39  shows  the  20  largest  stockholders  of 
the  Bangor  and  Aroostook.  By  far  the  largest  stockholder 
is  Lee  Higginson  and  Company  of  Boston  and  New  York. 
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This  is  one  of  the  most  prominent  finance  houses  in  the 
United  States. 

(I.C.C.  Exhibit  No.  39,  consisting  of  two  sheets,  is  made 
a  part  hereof  as  “Sheets  56  and  57.”) 

My  exhibit  No.  40  shows  similar  information  for  the 
Maine  Central.  Lee  Higginson  and  Company  ia  a  promi¬ 
nent  stockholder  of  the  Maine  Central. 

It  is  only  in  the  last  couple  of  years,  as  I  understand  it, 
that  there  has  been  any  trouble  with  potato  rate^  and  it  is 
also  in  the  last  couple  of  years  that  Lee  Higginson  and 
Company  obtained  a  substantial  control  in  the  management 
of  the  Bangor  and  Aroostook. 

(I.C.C.  Exhibit  No.  40  is  made  a  part  hereof  as  “Sheet 

58. ”) 

My  next  exhibit  No.  41  is  similar  to  the  previous  two  and 
shows  the  same  information  as  to  principal  stockholders  for 
the  Boston  and  Maine.  Lee  Higginson  is  the  ninth  largest 
stockholder  of  this  carrier. 

(I.C.C.  Exhibit  No.  41  is  made  a  part  hereof  as  “Sheet 

59. ”) 

My  next  exhibit  No.  42,  contains  an  extract  from  the  an¬ 
nual  report  of  the  Bangor  and  Aroostook  Railroad  for  the 
vear  1931. 

298  (I.C.C.  Exhibit  No.  42  is  made  a  part  Ihereof  as 

“Sheet  60.”) 

Because  a  contention  is  made  that  potatoes  should  take 
a  higher  rate  because  of  heater  car  service,  I  h^ve  an  ex¬ 
hibit  dealing  with  this  subject,  No.  43. 

(I.C.C.  Exhibit  No.  43  is  made  a  part  hereof  as  “Sheet 
61.”) 

My  exhibit  No.  44  deals  with  free  time  at  Searsport  and 
other  ports  on  coastwise  and  export  traffic. 

It  is  not  easy  to  express  an  opinion  as  to  what  would  be 
a  reasonable  rate  on  potatoes  from  Group  3,  which  is  the 
principal  group  to  Searsport  for  proportional  movement 
beyond.  There  are  so  many  factors  entering  into  the  ques¬ 
tion  of  reasonableness.  If  I  base  my  answer  on  the  history 
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of  the  rate,  taking  the  old  12  cent  rate  and  subjecting  it  to 
the  authorized  changes  it  would  be  22.8  cents.  4 ‘If  I  use  the 
Bangor  and  Aroostook  potato  reshipping  scale  the  answer 
is  16  cents.  If  I  use  the  lumber  scale  as  a  measure  it  is  16 
cents.  If  I  use  the  potato  starch  scale  it  is  14  cents,  which 
I  regard  as  too  low  because  of  what  I  understand  to  be  the 
circumstances  surrounding  the  starch  potato  movement, 
including  the  low  value  of  the  commodity  and  the  condi¬ 
tions  under  which  it  is  shipped.  I  would  increase  the  starch 
potato  rates  about  25  percent  to  arrive  at  rates  for  ordinary 
potatoes,  which  gives  me  17.5  cents.  If  I  take  the  old  ex¬ 
port  rate  to  Cuba  1  get  20  cents.  If  I  take  the  23-1/2  cent 
rate  to  Searsport  and  deduct  about  20  per  cent  to  take  care 
of  the  proportional  aspect  I  get  slightly  over  18  cents.  In 
all  calculations  I  must  in  fairness  take  into  account  the 
great  increase  in  the  volume  of  movement  and  the  unusual 
financial  success  of  the  Bangor  and  Aroostook  and  the 
financial  distress  of  the  Maine  farmer. 

“Taking  all  these  and  other  factors  into  consideration, 
and  weighing  them  all  as  honestly  as  I  can,  it  is  my  opinion 
that  a  fair  and  reasonable  proportional  rate  from  Group  3 
to  Searsport  would  lie  somewhere  between  16  cents  as  a 
minimum  and  20  cents  as  an  absolute  maximum.” 

Refer  to  my  exhibit  No.  23,  Column  “M”  thereof,  line 
46,  to  the  Caribou  rate.  I  want  to  mention  the  fact  that 
during  the  life  of  the  23-1/2  cent  rate  from  Caribou,  shown 
in  Column  “L”,  there  was  in  effect  a  20  cent  proportional 
rate  on  potatoes  applying  on  shipments  to  Cuba. 

299  ((Transcript  of  testimony,  pages  155-213.)) 

Cross-examination  of  this  witness  appears  later  herein. 

Andrew  J.  Beck  was  called  as  a  witness  for  complainants, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  examination: 

The  Witness:  I  am  manager  for  the  American  Fruit 
Growers,  Inc.,  of  Maine,  a  corporation  owned  by  the  Amer¬ 
ican  Fruit  Growers  of  Pittsburgh,  Pa.  I  have  lived  in 
Aroostook  County  for  20  years  and  have  been  in  the  potato 
business  about  10  years,  8  years  with  the  American  Fruit 
Growers 1  managing  its  affairs  in  the  marketing  and  ship¬ 
ping  of  potatoes  in  car  lots  for  growers  and  shippers.  I 
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am  also  President  of  the  Washburn  Trust  Company,  Wash¬ 
burn,  Maine.  I  am  a  member  of  the  committee  i[n  connec¬ 
tion  with  carrying  on  the  activities  of  the  branct  bank  of 
the  Regional  Credit  Corporation,  located  at  Bangor,  Maine. 

The  American  Fruit  Growers  is  a  national  sales  organi¬ 
zation  marketing  fruits  and  vegetables  in  car  lots  for  grow¬ 
ers  and  shippers  all  over  the  United  States.  As  represen¬ 
tative  of  that  organization  in  this  territory,  I  hare  charge 
of  soliciting  their  business  here  and  the  selling  of  potatoes. 
I  have  occupied  that  position  for  7  years.  For  2  years 
prior  to  my  connection  with  the  American  Fruit  Growers 
I  was  business  manager  for  the  Maine  Potato  Growers  Ex¬ 
change,  a  cooperative  organization  marketing  potatoes  in 
car  lots  for  growers. 

In  handling  the  business  for  the  American  FUiit  Grow¬ 
ers,  a  large  percentage  of  the  business  has  consisted  of 
marketing  and  shipping  potatoes  in  car  lots  for  sxjnall  grow¬ 
ers  and  shippers.  Approximately  85  to  90  percent  of  our 
business  this  present  season  consists  of  marketing  pota¬ 
toes  for  growers  and  shippers  in  car  lots.  There  }s  no  ques¬ 
tion  that  the  small  farmer  in  this  territory  has!  an  outlet 
for  his  potatoes  through  our  organization  and  hks  the  op¬ 
portunity  to  get  advantage  of  any  rates  and  service  the 
same  as  the  larger  shippers. 

Referring  to  the  general  economic  situation  in  Aroostook 
County,  as  I  see  it,  “it  is  deplorable.  The  industry  is  on 
the  verge  of  disaster.  It  is  the  most  critical  of  any  time  in 
the  history  of  the  potato  industry.  Farm  values  and  other 
real  estate  values  have  shrunk,  leaving  practically  no  equi¬ 
ties  whatever  over  the  mortgage  indebtedness ;  indi- 
300  vidual  credit  is  strained  to  the  limit;  "owns  and 
municipalities  are  unable  to  carry  on  and  pay  their 
obligations,  due  to  their  inability  to  collect  taxes  or  borrow 
money  in  anticipation  of  taxes  now  assessed,  jand  many 
worthy  families  in  practically  all  the  towns  in  |Aroostook 
County  are  now  calling  on  the  towns  for  help,  ^nd,  in  my 
opinion,  wholesale  foreclosures  of  real  estate  Imortgages 
are  inevitable. ’ ’  The  government  has  given  assistance  to 
the  farmers  in  this  district  through  loans  made  to  them  by 
the  Secretary  of  Agriculture  and  they  anticipate  that  they 
will  have  to  receive  assistance  from  the  Regional  Credit 
Corporation  which  has  been  formed.  If  these  farmers  were 
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not  able  to  get  this  government  aid  they  would  have  to  cease 
doing  business.  This  condition  that  I  have  spoken  about 
has  been  brought  about  by  the  low  values  of  potatoes  for 
the  past  two  seasons,  during  which  the  farmers  have  lost 
a  tremendous  amount  in  carrying  on  the  industry  of  grow¬ 
ing  potatoes  in  Aroostook  County  and  I  think  there  is  no 
question  but  that  the  opening  of  the  Searsport  gateway  has 
been  responsible  for  bringing  aid  to  the  Aroostook  farmer. 
“If  the  Searsport  gateway  had  not  been  opened  up,  and 
they  had  been  obliged  to  ship  all  rail,  it  would  have  resulted 
in  dumping  thousands  of  cars — several  thousand  more  cars 
than  were  dumped  in  Aroostook  County  last  season.”  I 
make  this  statement  based  on  my  experience  in  finding  of 
markets  for  potatoes.  The  condition  as  regards  the  finding 
of  markets  for  Maine  potatoes  has  changed  considerable  in 
the  last  7  years.  “We  are  getting  considerable  competi¬ 
tion,  and  have  been  getting  more  and  more  competition  in 
the  past  few  years  from  sections  which  heretofore  were 
engaged  in  growing  other  commodities.  For  instance,  in 
New  England,  in  the  Connecticut  Valley,  in  New  Hamp¬ 
shire,  and  in  Vermont — those  sections  have  materially  in¬ 
creased  their  acreages  and  have  to  a  certain  extent  taken 
away  the  market  or  markets  of  the  Maine  potato  growers 
in  their  natural  territory.  They  have  been  able,  due  to  the 
low  cost  of  transportation,  by  reason  of  resorting  to  trucks, 
to  supply  those  markets,  and  last  year  it  was  about  Novem¬ 
ber  before  we  got  into  even  our  own  New  England  territory 
with  any  considerable  volume,  and  this  year  it  has  been 
up  to  December  that  we  have  had  any  great  amount  of  vol¬ 
ume  into  the  central  New  England  territory.  As  a  matter 
of  fact,  even  at  the  present  time  we  are  finding  corn- 
301  petition  from  the  New  England  sections  which  here¬ 
tofore  were  not  a  factor  in  supplying  potatoes,  mar¬ 
kets  w'here  Maine  potatoes  have  usually  gone.” 

The  conditions  on  the  New  York  market  have  changed 
materially  in  the  last  two  years.  The  buying  has  become 
more  concentrated  and  sales  are  now  being  made  in  volume 
to  different  large  organizations  that  heretofore  looked  to 
independent  receivers  for  their  supplies. 

In  regard  to  the  contention  by  the  Bangor  and  Aroostook 
that  the  Searsport  route,  with  the  lower  rates  through 
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there,  was  having  disastrous  results  and  bringing  about 
low  prices  to  the  potato  growers  of  Maine,  I  would  say: 
“for  the  last  two  vears,  what  is  known  as  a  buver’s  market, 
due  probably  to  economic  conditions  and  the  fact  that  we 
have  produced  here  in  Maine  what  has  amounted  to  a  sur¬ 
plus.’  ’  In  regard  to  the  contention  of  the  Bangor  and 
Aroostook  that  the  effect  of  boats  arriving  at  New  York 
and  other  markets  in  large  quantities  is  to  cause  Congestion 
of  potatoes  on  account  of  large  quantities  that  Arrive  and 
to  affect  prices  disastrously,  I  have  this  to  say: j“ with  the 
buyer’s  market  that  we  have  and  the  large  sujrplus  that 
we  have  available,  our  market  is  strained  evevf  day  and 
regardless  of  the  fact  whether  they  move  by  w&ter  or  by 
rail,  our  natural  markets  would  be  supplied  with  probably 
all  the  potatoes  that  they  could  consume.”  At  the  terminal 
markets  the  buying  power  has  been  so  concentrated  in  large 
groups  that  potato  loads  are  consumed  and  are  distributed 
by  trucks  over  wide  territory.  We  have  had  :io  trouble 
with  delays  at  the  various  markets  like  New  York,  Phila¬ 
delphia  and  Baltimore  in  getting  potatoes  unloaded  and 
distributed  in  the  hands  of  the  final  sellers;  no  more  con¬ 
gestion  has  taken  place  than  when  they  arrived  by  all  rail. 
I  think  the  movement  by  boat  has  strengthened  the  prices 
in  those  markets.  Because  of  the  Searsport  movement,  we 
have  been  able  to  market  quite  a  large  proportion  of  our 
crop  outside  of  what  we  term  our  natural  territory.  In 
other  words,  every  time  we  move  potatoes  and  sell  them 
down  in  the  Gulf  ports  or  on  the  Atlantic  seaboard,  we  are 
relieving  our  natural  markets  from  the  strain,  j  I  do  not 
think  it  is  an  exaggeration  to  say  that  the  farmer^  last  year 
scarcely  realized  enough  from  their  potatoes  to  pay  for  the 
fertilizer  used  on  the  farms.  Had  the  Searspoirt  gateway 
not  been  opened  last  year,  in  my  judgment,  “We 
302  would  have  been  obliged  to  dump  several  thousand 
more  cars  than  what  we  did  dump  if  it  hak  not  been 


for  the  movement  that  was  provided  through  the  Searsport 
gateway.”  By  dumping  I  mean  both  the  destruction  of 
potatoes  and  sending  them  to  starch  factors.  Starch  fac¬ 
tories  have  been  unable  to  take  care  of  the  surplus  of  po¬ 
tatoes  available.  The  same  thing  is  true  this  year.  With¬ 
out  the  Searsport  route  my  opinion  is  that  at  the  end  of 
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the  season1  there  would  be  some  thousands  of  cars  that 
would  not  reach  the  market.  I  attribute  this  to  the  reasons 
which  I  have  explained.  “We  have  a  buyer’s  market,  and 
we  have  a  surplus,  due  to  economic  conditions  existing. 
Now,  wheii  we  ship  the  potatoes  to  Searsport  and  thence 
down  along  the  Atlantic  Seaboard  to  the  Gulf  ports,  we 
are  putting  potatoes  into  various  sections  of  the  Gulf  ports 
that  we  would  not  possibly  be  able  to  ship  to  if  we  resorted 
to  the  rail  knd  water  routes,  the  standard  lines,  because  we 
would  be  barred  from  those  markets  due  to  competition 
from  Colorado,  Idaho  and  other  western  states.” 

I  don’t  think  it  is  true  that  the  all-rail  lines,  the  New 
England  railroads,  lost  13,000  cars  of  traffic  and  large 
amounts  of  revenue  because  13,000  cars  moved  through 
Searsport  last  year.  This  is  so  “Because  we  could  not  have 
possibly  fbund  an  outlet  for  our  Maine  potatoes  which  we 
shipped  through  Searsport  last  year,  a  large  portion  of 
them.  We  simply  would  have  kept  them  home  and  proba¬ 
bly  dumped  them  in  the  Spring.”  Without  the  Searsport 
gatewav  no  railroad  would  have  received  anv  haul. 

“Q.  What  have  you  in  mind,  as  an  expert  potato  man 
and  marketer,  as  to  the  future  of  the  potato  industry  in 
Aroostook  County  if  the  Interstate  Commerce  Commission 
does  not  make  rates  into  Searsport  that  will  allow  a  move¬ 
ment  of  business  through  that  gateway  in  the  future?  A. 
1  think  the  industry  is  doomed,  for  this  reason :  If  you  will 
look  at  the  map  of  the  United  States,  you  will  see  that 
Maine  is  geographically  located  whereby  she  has  water  fa¬ 
cilities  available  within  200  miles  from  where  they  are 
grown,  and  if  you  look  a  little  more  carefully,  you  will  find 
that  sections  of  the  country  like  Idaho,  Colorado,  Minne¬ 
sota,  Wisconsin  and  other  central  potato  growing  sections 
must  necessarily  resort  to  shipping  their  commodities  by 
rail.  If  the  Searsport  gateway  is  made  available  to  the 
Maine  potato  growers,  in  my  opinion,  it  will  mean 
303  that  they  will  be  able  to  carry  on  with  the  industry 
that  they  have  so  well  established. 

“Q.  And  if  the  route  is  not  opened,  what  will  happen? 
A.  Disaster.” 

I  am  entirely  friendly  with  the  Bangor  and  Aroostook 
and  I  realize  that  in  order  to  have  the  proper  kind  of  rail- 
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road  that  we  should  support  it.  But,  unless  sojme  provi¬ 
sion  is  made  whereby  the  Maine  potato  grower  is!  given  the 
opportunity  of  using  water  transportation,  it  will  not  only 
mean  disaster  to  the  Maine  potato  grower,  but  al$o  disaster 
to  the  Bangor  and  Aroostook  Railroad. 

The  Searsport  gateway  will  absolutely  give  us  new  mar¬ 
kets  that  we  have  not  had  in  the  past.  With  the  Searsport 
gateway  open  to  us  we  can  move  down  the  Atlantic  Sea¬ 
board.  With  the  gateway  closed  to  us,  as  I  see  :.t,  there  is 
nothing  but  disaster  for  the  potato  industry  of  Aroostook 
County. 

In  the  New  York  terminal  markets  we  are  meeting  com¬ 
petition  from  Long  Island,  due  quite  largely  to  the  fact 
that  the  Long  Island  potato  growers  are  resorting  to  mar¬ 
keting  by  truck.  We  are  also  getting  competition  from 
New  York  state  growers  who  use  trucks,  and  we  ^re  getting 
competition  in  the  Pittsburgh  market  by  trucks  from  New 
York  State  and  Pennsylvania.  Our  quotatiorj  at  Pitts¬ 
burgh  is  $1.10  per  hundred  weight,  all  rail  movement.  In 
Pittsburgh  they  are  buying  potatoes  off  the  tijucks  from 
New  York  State  and  Pennsylvania  for  60  to  75  cents  a  hun¬ 
dred  pound  bag.  The  NewT  York  all-rail  delivered  price  is 
92 y%  cents  a  bag.  In  other  words,  the  New  "j"ork  State 
grower  was  trucking  his  potatoes  into  Pittsburg  and  offer¬ 
ing  them  at  40  cents  a  bag  less  than  we  were  quoting.  The 
Long  Island  potatoes  bring  a  little  more  favorable  price  in 
the  New  York  market,  their  soil  conditions  beinoj  somewhat 
more  favorable,  but  I  don’t  think,  personally,  that  the  Long 
Island  potatoes  are  graded  any  better  than  Maine  potatoes. 
Our  Maine  potatoes  do  not  bring  any  premium  over  Long 
Island  potatoes  because  of  variety  or  quality.  We  meet 
competition  to  some  extent  in  New  York  and  at  central  Sea¬ 
board  markets  from  Idaho. 

I  am  satisfied  that  the  small  farmers  in  Aroostqok  County 
are  receiving  just  as  much  benefit  from  the  Searsport  gate¬ 
way  as  the  larger  shippers.  At  least  the  service  is 
304  available  to  them,  and  I  can’t  see  why  it  |is  not  just 
as  much  benefit  to  the  small  shipper  as  tj>  the  large 
shipper  because  our  organization  is  shipping  potatoes  every 
day  for  small  growers  and  small  shippers.  I  would  not 
say  that  the  Searsport  gateway  has  been  the  salvation  of 
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the  farmer^  during  the  last  two  years,  perhaps,  but  it  has 
been  the  means  of  bringing  thousands  of  dollars  into  Aroos¬ 
took  County  and  into  the  hands  of  growers  that  otherwise 
would  not  have  been  received,  and  it  saved  the  dumping  of 
thousands  of  cars  of  potatoes. 

About  90  percent  of  our  business  this  season  consists  of 
marketing  and  shipping  potatoes  for  growers  and  shippers, 
and  we  deal  with  two  or  three  hundred  growers,  most  of 
them  small  farmers. 

The  Federal  Government  has  loaned  in  this  region  in  the 
last  year  or  two  for  crop  production  and  for  financing  real 
estate  mortgages  probably  five  or  six  million  dollars.  Un¬ 
der  present  conditions  I  do  not  think  the  Federal  Govern¬ 
ment  has  a  good  investment  up  here  in  those  loans. 

Cross-examination : 

The  Witness :  We  do  a  small  merchandising  business  but, 
this  year,  about  90  percent  of  our  business  has  been  a  com¬ 
mission  and  brokerage  business;  last  year  we  had  a  some¬ 
what  larger  percentage  of  merchandising  business,  that  is 
to  say,  potatoes  we  bought  and  subsequently  sold. 

I  testified  in  a  proceeding  at  Portland  some  two  years 
ago  with  reference  to  Prince  Edward  Island  potatoes.  At 
that  time  the  arrival  of  Prince  Edward  Island  potatoes  at 
Philadelphia  or  New  York  in  cargo  lots  had  the  result  of 
depressing  the  price  of  Maine  potatoes  in  those  markets. 
It  may  be  true  that  there  were  times  when  the  market  was 
apparently  going  to  advance  and  the  arrival  of  Prince 
Edward  Island  potatoes  would  prevent  that  advance.  That 
is  true  now  with  truck  competition  on  New  York  State  po¬ 
tatoes.  The  Searsport  rate  has  had  no  effect  on  the  Pitts¬ 
burgh  situation. 

Up  to  the  present  time  prices  for  potatoes  have  been 
somewhat  better  than  last  year  but  at  present  they  are 
about  the  same ;  we  had  a  raise  in  December  which  brought 
the  priced  a  little  higher  than  last  year  but  last  year  we 
had  a  raise  in  February  that  brought  the  prices  up  to  about 
a  dollar  a  barrel.  A  month  ago  the  prices  were  65 
305  cents  the  drop  being  caused  by  supply  and  demand, 
with  truck  competition  in  various  markets  as  a  fac¬ 
tor  together  with  the  influence  of  private  gardens.  The 
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great  trouble  is  that,  under  present  economic  conditions, 
there  are  many  more  potatoes  than  the  country  can  stand. 
New  York  State  potatoes  are  not  graded  as  well  as  Maine 
potatoes  and  New  York  State  potatoes  generally  command 
a  lower  price. 

My  company  shipped  from  Aroostook  County  enuring  the 
last  shipping  season  about  4500  cars;  of  these  1200  to  1400 
cars  moved  through  Searsport.  In  proportion  to  the  total 
shipments  this  year,  a  larger  proportion  is  goin^  through 
Searsport  than  last  year.  The  rate  for  water  transporta¬ 
tion  to  New  York  and  Jersey  City  today  from  Searsport  is 
around  17  or  18  cents,  varying  according  to  whether  sold 
ship’s  tackle  or  on  the  dock.  These  water  rates  ^re  a  cent 
or  two  less  than  last  year.  Last  year  we  paid  the  same 


rate  to  a  given  point  for  water  transportation  pfetty  well 
throughout  the  season.  There  were  some  variations.  A 
fair  average  rate  to  New  York  last  year  wras  abound  46^ 
from  Caribou  and  the  all-rail  rate  to  Jersey  Ciiy  was  60 
cents  and  to  Harlem  River  52  cents. 

“Q.  Do  you  find,  Mr.  Beck,  that  there  is  unanimity  of 
feeling  among  the  growers  in  Aroostook  County  that  the 
Searsport  operation  has  been  a  benefit  to  them.  A.  I 
haven’t  yet  found  a  unanimous  feeling  on  the  pa^t  of  any¬ 
body  on  any  proposition.  There  are  always  som^  of  a  dif- 
erent  opinion. 

“Q.  There  are  on  this  subject?  A.  I  think  so. 

Mr.  Cole:  That  is  all. 

Bv  Mr.  La  Roe: 

* 

“Q.  And  you  don’t  think,  do  you,  that  it  woul^l  be  very 
difficult  for  Mr.  Hart  and  his  associates  to  produce  here 
a  few  witnesses  who,  for  some  reason  or  another,  ship  all 
rail  or,  for  some  reason,  are  not  especially  interested  in  the 
Searsport  route,  or,  for  some  reason  do  not  car^  as  much 
as  others  do  for  this  route?  That  would  be  quite  possible, 
would  it  not?  A.  Yes.” 

We  have  to  go  outside  our  natural  markets  and  have  to 
reach  out  for  other  markets  all  the  time,  and  we  must  have 
cheap  transportation.  The  last  shipping  season  in 
306  which  farmers  received  a  fair  return  was  maybe 
three  years  ago  and  the  freight  rates  w^ere  the  same 
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then  as  they  are  today.  When  we  go  into  Texas  with  Maine 
potatoes  we  are  displacing  potatoes  from  some  origin  near 
Texas  and  because  others  are  coming  into  our  markets  we 
have  to  go  out  into  the  market  territory  of  others. 

“Q.  And  if  you  get  a  lower  rate  from  some  point  and 
get  into  a  territory,  why,  some  other  producers  are  going 
to  demand  a  lower  rate  into  that  territory  out  there?  A.  It 
gets  down  to  a  survival  of  the  fittest. 

‘ 4  Q.  Dog  eat  dog.  A.  If  we  are  going  to  survive  we  have 
to  get  rid  of  the  crop.” 

In  comparison  with  the  total  number  of  cars  shipped, 
there  has  been  a  relatively  heavier  movement  through 
Searsport  this  year  than  through  the  port  last  year.  This 
year  we  paid  the  advanced  rate  of  30  cents  while  last  year 
we  paid  23-1/2  cents.  The  advanced  rate  did  not  deter  the 
shippers  from  using  the  route.  We  are  forced  to  seek  an 
outlet  and  we  have  got  to  have  cheap  transportation  to  get 
rid  of  this  crop.  With  the  advanced  rate  into  Searsport 
we  are  still  able  to  do  business  on  a  better  basis  than  by 
using  the  all- rail  route.  Our  expectation  of  getting  repara¬ 
tion  in  this  case  has  not  had  anything  to  do  with  the  move¬ 
ment  through  Searsport.  We  intend  to  get  the  benefit  of 
the  reparation  if  the  rate  is  put  back  and  if  it  is  it  will  go 
to  our  growers.  They  will  get  the  benefit  of  whatever  rate 
should  be  in  effect  at  that  time. 

There  are  165  pounds  in  a  barrel  of  potatoes.  Whenever 
I  have  referred  to  prices  per  barrel  I  have  meant  per  165 
pounds. 

The  water  rate  from  Searsport  to  Philadelphia  today  is 
about  18  cents  or  16  cents  excluding  unloading  charges  or 
other  port  charges;  to  Newark,  12  cents  and  about  the 
same  to  Brooklyn. 

((Transcript  of  testimony,  pages  214-245.)) 

W.  Richard  Scarlett  was  called  as  a  witness  for  com¬ 
plainants,  and  being  first  duly  sworn  testified  as  follows: 

Direct  examination: 

The  Witness:  My  business  is  wholesale  handler  of  po¬ 
tatoes  and  cabbage  with  place  of  business  at  Phila- 
307  delphia.  I  buy  potatoes  as  a  dealer  and  distribute 
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them  throughout  the  Philadelphia  metropolitan  area  and 
beyond.  I  have  been  buying  potatoes  in  the  State  of 
Maine  for  a  good  many  years.  Potatoes  from  Maine  are  in 
competition  in  the  Philadelphia  area  with  potatoes  from 
Pennsylvania  and  New  York  State  principally.  Pennsyl¬ 
vania  potatoes  formerly  came  into  Philadelphia  bjy  rail  but 
come  in  mostly  by  truck  now.  The  truck  rate  is  Anywhere 
from  8  to  10  cents  per  hundred  from  any  part  ofj  Pennsyl¬ 
vania.  This  is  compared  with  the  rail  rate  frc^m  Maine 
of  60  cents.  The  rail  rate  from  the  State  of  New  York 
to  Philadelphia  is  28-1/2  cents  and  the  truck  rate  from  15 
to  25  cents.  New  York  farmers  are  using  the  rail  rate  very 
little.  The  rail  rate  of  28-1/2  cents  is  too  high  to  get  into 
Philadelphia.  The  Reading  Railroad  and  the  ^Lehigh  & 
New  England,  moving  hundreds  of  carloads  of  potatoes,  re¬ 
duced  their  potato  rate  from  21-1/2  cents  to  15  ^ents  and 
when  I  couldn’t  get  any  business  on  this  basis  they  reduced 
it  still  further,  to  10  cents  to  meet  the  trucks,  but  even  now 
the  potatoes  are  moving  by  truck. 

If  the  Maine  farmer  pays  all-rail  rate  of  60  cents  on  po¬ 
tatoes  to  Philadelphia  today  it  would  cost  him  16  cents  a 
hundred  more  than  by  boat  and  I  do  not  know  who  but  the 
farmers  would  absorb  this  difference.  When  a  boat  load 
of  potatoes  comes  into  Philadelphia  it  does  not  depress  the 
market  as  we  have  people  coming  150  miles  fronj  outlying 
districts  to  get  the  potatoes. 

Prior  to  the  increase  in  the  rail  rates  to  Searspcjrt,  I  used 
that  port.  After  the  increase  I  made  shipments  by  water 
from  Eastport  and  Bucksport.  I  then  went  bac^  to  ship¬ 
ping  through  Searsport  because  the  steamship  qompanies 
reduced  the  rate.  They  did  this  because  I  threatened  to 
load  other  schooners  from  the  other  ports  and  th^y  put  the 
rate  down  for  me.  If  it  had  not  been  for  the  action  of  the 
steamship  companies  in  reducing  the  rates  to  offset  the  rail 
increase  it  would  have  been  impossible  for  me  tb  use  the 
Searsport  route.  The  action  of  the  steamship  lijies  is  the 
only  thing  that  saved  the  route.  The  truck  rate  into  Bucks¬ 
port  was  25  cents  from  Presque  Isle,  20  cents  from  Houlton 
and  as  you  got  nearer  it  was  less.  They  are  shipping  into 
Bucksport  from  these  Bangor  and  Aroostook  stations  by 
truck. 
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The  effect  of  the  increase  in  rates  to  Searsport  on 
308  Mr.  Mooers,  a  Maine  potato  farmer  who  is  a  won¬ 
derful  grower  and  loader,  has  been  to  pretty  nearly 
wreck  him. 

The  boat  lines  out  of  Searsport  have  given  satisfactory 
service.  If  the  Searsport  rate  should  be  reduced  back  to 
something  within  reason,  a  large  share  of  the  benefit  of 
that  reduction  will  go  to  the  farmers  in  Aroostook  County 
and  a  small  amount  to  the  boats  and  a  little  to  the  con¬ 
sumer. 

Cross-examination : 

The  Witness :  In  the  present  shipping  season  the  prices 
paid  by  the  public  for  Maine  potatoes  in  Philadelphia  have 
been  somevrhat  higher  than  last  season.  The  amount  of 
the  transportation  charges  to  different  markets  affects  the 
price  in  those  different  markets. 

((Transcript  of  testimony,  pages  245-255.)) 

Melvin  B.  Thompson  was  called  as  a  witness  for  com¬ 
plainants,  and  being  first  duly  sworn  testified  as  follows: 

Direct  examination: 

The  Witness :  I  am  one  of  a  Board  of  Selectmen  of  the 
Town  of  Searsport  and  have  lived  there  most  of  my  life. 
The  Town  of  Searsport  is  one  of  the  complainants  in  this 
case.  The  purpose  of  this  complaint  was  to  maintain  the 
Port  of  Searsport  as  the  nearest  direct  water  route  and 
to  keep  our  men  employed.  The  population  of  our  town  is 
1400.  Fully  50  percent  of  the  able-bodied  laboring  men  of 
the  town  are  now  unemployed  and  the  movement  of  pota¬ 
toes  through  Searsport  relieved  the  unemployment  situa¬ 
tion  because  the  weekly  payroll  during  the  shipping  season 
for  the  handling  of  potatoes  at  the  Searsport  terminal  is 
about  $5500  per  week.  The  only  other  important  industry 
other  than  the  Searsport  terminal  in  our  town  is  our  fertil¬ 
izer  works  and  the  coal  pockets. 

The  Port  of  Searsport  is  usually  free  from  ice  in  the 
winter.  The  Bangor  and  Aroostook  or  its  subsidiaries  con¬ 
trol  practically  all  of  the  shore  frontage  available  for  ter¬ 
minal  facilities  in  the  western  half  of  the  town.  In  the 
adjoining  town  of  Stockton  they  control  practically  the 
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entire  shore  frontage.  There  is  about  4  miles  j  of  shore 
property  available  for  terminal  facilities.  The  [  Town  of 
Sear  sport  does  not  own  any  of  these  properties.  In 
309  1905  and  1906  Bangor  and  Aroostook  builtj  its  piers 

at  Cape  Jellison  in  the  Town  of  Stockton;  these 
piers  were  destroyed  by  fire  in  1925.  Up  to  19lS,  lumber, 
newsprint  paper,  export,  lumber  sliooks,  and  quite  a  large 
amount  of  potatoes  moved  over  those  piers  and  sojme  north¬ 
bound  general  cargo.  It  is  about  12  miles  bv  wkter  from 
the  Bangor  and  Aroostook  terminal  at  Searsport  to  the 
potato  terminal  at  Bucksport.  Three  fertilizer  companies 
have  piers  at  Searsport  and  one  coal  company  the  only 
other  piers  are  those  of  the  Bangor  and  Aroostook.  These 
Bangor  and  Aroostook  piers  are  not  accessible  except  by 
railroad.  If  a  man  in  Searsport  had  some  potatoes  which 
he  wished  to  ship  by  water,  it  would  be  necessaipy  for  him 
to  haul  them  to  the  railroad  station  which  is  hpss  than  a 
thousand  yards  from  the  dock,  pay  the  switching  charge, 
and  have  the  car  hauled  on  to  the  dock  and  there  put  aboard 
the  ship.  The  rate  for  this  switching  is  $5  per  (Jar.  If  the 
Town  of  Searsport  wished  to  build  a  public  whajf  it  would 
have  to  purchase  the  property  from  the  Bangor  ^nd  Aroos¬ 
took  Railroal  or  from  some  of  the  summer  residents. 

i 

Cross-examination :  j 

i 

The  Witness:  For  a  year  or  two  prior  to  the  beginning 
of  the  movement  of  potato  traffic  over  the  Bangor  and 
Aroostook  docks  there  had  been  some  inbound  movement 
of  potash,  fertilizer — bulk  cargo.  With  the  potato  traffic 
movement  beginning  in  the  fall,  the  piers  are  operated  until 
about  April  or  May  and  then  for  four  or  five  months  the 
dock  does  no  business. 

((Transcript  of  testimony,  pages  255-280.)) 

John  C.  Rogers  was  called  as  a  witness  for  complainants, 
and  being  first  duly  sworn  testified  as  follows: 

Direct  examination : 

Tiie  Witness:  I  am  engaged  in  the  steamshilp  business, 
acting  as  agents  for  steamship  owners.  We  are  tJime  charter 
operators  and  operators  of  steamers  on  other  jbases,  with 
principal  office  at  Philadelphia.  We  operate  tljie  New  Or- 
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leans  &  South  American  Steamship  Company,  known  as 
the  Nosa  Line,  owned  by  the  Grace  Line,  out  of  Sears- 
port.  The  Nosa  Line  formerly  operated  from  New  Orleans 
to  the  West  Coast  of  South  America.  The  steamer  Nosa 
Queen  operated  from  Searsport  has  a  capacity  of 
310  76,352  bags  of  potatoes,  weighing  100  pounds  each, 

equivalent  to  about  185  cars.  The  Nosa  Queen  first 
sailed  from  Searsport  about  November  first  or  second, 
1932,  and  has  been  engaged  in  the  Searsport-Philadelphia 
trade  since  that  time.  She  has  done  nothing  but  ply  back 
and  forth  in  that  trade,  with  an  occasional  stop  in  New 
York  when  we  were  short  of  cargo  for  Philadelphia.  She 
has  not  stopped  operation  and  we  don’t  propose  that  she 
should.  We  are  in  the  business  to  stay.  This  operation  is 
conducted  under  difficulties  today  and  that  is  why  we  are 
here. 

Other  boat  lines  operating  out  of  Searsport  today  are 
the  Bull  Line,  the  Munson  Steamship  Line  and  the  Mallory 
Transport  Line.  These  lines  are  among  the  best  known 
under  the  American  Flag.  All  the  vessels  operating  this 
season  in  the  Searsport  trade  are  classed  A-l  by  the 
American  Bureau.  This  is  the  highest  class.  They  com¬ 
pare  favorably  with  any  freight  ships  in  any  trade  that  are 
operated  under  the  American  Flag,  including  regulated 

lines  that  are  fostered  bv  the  railroads  to  and  from  other 

* 

ports.  Last  week  a  regulated  water  line  out  of  Boston, 
The  Mooremack  Gulf  Lines,  cancelled  its  through  billing 
arrangement  with  the  railroads  and  came  up  to  Searsport. 
That  Line  is  a  reliable  one.  No  higher  ratings  are  given 
to  any  vessels  than  to  those  in  the  Searsport  trade.  They 
are  rated  just  the  same  as  vessels  in  the  boat  lines  out  of 
Boston  and  New  York.  The  preponderance  of  all  Amer¬ 
ican  tonnage  is  not  regulated  by  the  Interstate  Commerce 
Commission.  This  is  true  of  the  vessels  operating  between 
the  Pacific  Coast  and  the  Atlantic  Coast.  These  vessels 
are  subject  to  the  jurisdiction  of  the  United  States  Ship¬ 
ping  Board. 

Conditions  in  the  steamship  trade  generally,  the  com¬ 
petition  and  otherwise,  make  it  desirable  for  boat  lines  to 
be  able  to  meet  conditions  when  they  arise  and  to  modify 
their  rates  accordingly.  If  it  were  not  for  this  ability  of 
the  boat  lines,  I  am  afraid  Searsport  would  be  bottled  up 
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right  now,  in  accordance  with  the  good  wishei  of  our 
friends,  the  Bangor  and  Aroostook. 

Distinguishing  between  a  tramp  vessel  and  one  Operating 
in  a  regular  trade  like  this  Searsport-Philadelpl|ia  trade, 
I  should  say  that  a  tramp  vessel  is  any  vessel  [not  com¬ 
mitted  bv  charter  or  otherwise  committed  and  available  to 
anv  one  to  carrv  anv  kind  of  lawful  cargo  betweeh  anv  two 
ports  where  the  law  permits  and  so  the  tramp 
311  wanders  all  over  the  face  of  the  world  anc^  does  not 
try  to  maintain  any  business  anvwhere  between  anv 
two  specific  points.  That  is  not  what  we  are  doing  from 
Searsport.  Our  boat  is  not  engaged  in  carrying  anything 
but  potatoes  and  we  are  endeavoring  to  maintain  a  regular 
schedule  of  operation  between  Searsport  and  Philadelphia 
which  calls  for  sailings  from  Searsport  every  10  days.  We 
make  public  announcement  by  advertising  in  trade  jour¬ 
nals  and  by  mail  that  our  boat  is  available  for  shipments 
of  potatoes  and  urge  shipments  via  the  Searsport  route. 

We  solicited  the  Bangor  and  Aroostook  to  cooperate  in 
our  plans  and  our  program  of  water  service  frim  Sears¬ 
port  to  Philadelphia  every  ten  days.  We  wrote  jthree  offi¬ 
cials  of  the  Bangor  and  Aroostook  October  21,  j  1932,  the 
letter  to  W.  B.  Hill,  General  Freight  Agent  of  tl^e  Bangor 
and  Aroostook,  reading  as  follows: 

“Attached  is  a  copy  of  our  letter  to  Mr.  Curtis,  from 
which  you  will  observe  we  have  the  s/s  Nosa  Qi}een  going 
into  regular  service,  making  a  sailing  every  ten^h  day  be¬ 
tween  Searsport  and  Philadelphia  beginning  November  1st. 

“While  we  appreciate  that  under  existing  circumstances 
business  perhaps  is  not  being  actively  solicited  via  Sears¬ 
port,  we  trust  you  will  nevertheless  call  this  service  to  the 
special  attention  of  the  shippers  on  your  lines. 

“For  your  guidance  we  are  General  Agents  for  the 
Nosa  Line,  Owners  of  this  vessel.  The  Nosa  Line  is  a  sub¬ 
sidiary  of  W.  R.  Grace  &  Co.  (Grace  Lines).  You  may, 
therefore,  have  no  hesitancy  in  recommending  thi^  service.’ ’ 

“With  kindest  regards,  I  am”. 

To  our  surprise  we  received  the  following  rieplv  from 
Mr.  Hill:  j 

“Referring  to  your  letter  dated  October  21st  and  also 
our  telephone  conversation  yesterday  in  regarc(  to  move¬ 
ment  of  potatoes  via  Searsport: 
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“We  will,  of  course,  give  all  shipments  of  potatoes  billed 
to  Searsport  from  points  on  our  lines  the  same  attention 
that  they  would  receive  if  billed  to  any  other  junc- 
312  tion  point,  and  we  trust  that  you  will  have  no  cause 
to  complain  of  the  service. 

“We  are  not  soliciting  movement  of  potatoes  via  Sears¬ 
port  and  we  cannot  consistently  instruct  our  agents  to  rec¬ 
ommend  this  route.  In  fact  we  are  not  certain  that  the 
Searsport 'route  is  a  logical  way  to  handle  a  considerable 
part  of  the  Maine  potato  crop,  as  it  was  pretty  clearly 
demonstrated  last  year  that  certain  large  shippers  received 
preferential  water  rates  between  the  ports,  and  such  a 
practice  cannot  continue  indefinitely  without  harm  to  the 
potato  industry. 

“We  appreciate  very  much  your  advice  as  to  the  sailing 
schedules  out  of  Searsport  and  if  you  see  fit  to  make  any 
changes  in  the  future  would  appreciate  very  much  a  word 
from  vou. 

“With  kind  regards,  I  am”. 

It  has  been  the  policy  of  the  Nosa  Line  in  each  and  every 
instance  on  each  and  every  sailing  to  charge  the  same  rate 
to  every  shipper  from  Searsport  irrespective  of  the  quan¬ 
tity  of  potatoes  shipped.  To  my  knowledge  there  are  no 
tramp  vessels  serving  Searsport  this  season.  The  service 
from  Searsport  this  year  is  provided  by  the  four  lines 
which  I  have  named  which  have  shown  their  interest  by 
maintaining,  to  the  extent  that  they  feel  that  they  can  go 
the  service  at  the  depressed  rates  that  are  now  in  effect  and 
there  is  no  occasion  or  any  requirement  for  any  tramp 
vessels  to  come  in.  The  vessels  serving  Searsport  will 
carry  approximately  125  carloads  of  potatoes.  The  running 
time  of  the  Nosa  Queen  from  Searsport  to  Philadelphia  is 
about  60  hours. 

At  Searsport  there  are  no  warehouse  facilities  for  stor¬ 
age  of  potatoes  and  the  railroad  tariff  on  potatoes  to  Sears¬ 
port  contemplates  the  handling  of  the  traffic  direct  from 
car  into  the  vessel.  The  stevedoring  at  Searsport  is  done 
bv  the  Delaware  Contracting  Corporation  and  there  is  a 
charge  of  60  cents  a  ton  for  transferring  from  car  to  vessel 
at  Searsport,  which  is  paid  for  by  the  steamers,  although 
indirectly  by  the  shipper.  The  Bangor  and  Aroostook  does 
not  pay  for  any  terminal  services  at  Searsport  aside  from 
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the  railroad  switching.  The  steamer  pays  for  jinloading 
from  the  car  and  transfer  of  the  potatoes  and  stow- 
313  ing  into  the  vessel.  The  conveyor  facilities  ^or  trans¬ 
ferring  potatoes  from  car  to  vessel  have]  been  in¬ 
stalled  by  the  Delaware  Contracting  Corporation 
The  increase  in  the  rail  rate  to  Searsport  to  30  ^ents  pre¬ 
sented  this  problem  to  a  steamship  operator:  We  had  a 
vessel  on  our  hands  and  it  looked  as  though  we  \^ere  serv¬ 
ing  a  pier  that  was  bottled  up.  There  was  no  traffic  avail¬ 
able  unless  something  was  done  to  overcome  the  increased 
rail  rate  into  Searsport.  Shortly  after  we  entered  this 
trade  on  a  regular  basis,  we  saw  the  necessity  cf  filing  a 
complaint  against  the  increase.  The  shippers  had  already 
filed  a  complaint  and  it  was  pointed  out  to  us  that  some¬ 
thing  had  to  be  done  if  we  were  going  to  keep  the  route 
open.  Accordingly,  we  offered  the  shippers  and  receivers  a 
proposition  whereby  we  would  absorb  a  portion  of  the 
freight  rate  increase  in  exchange  for  an  assignment  of  their 
reparation  claims.  So  that  the  aggregate  rate  from  the 
origin  to  Philadelphia  via  Searsport  would  in  some  mea¬ 
sure  overcome  the  barrier  of  the  increase.  We  absorbed  3 
cents  in  order  to  help  the  shipper  to  that  extent  ai^d  to  keep 
the  Searsport  route  open.  I  sent  a  telegram  containing  this 
offer  promiscuously  to  various  shippers.  Before  very  long 
our  competitors  decided  that  perhaps  13  cents,  fhe  vrater 
rate  after  the  absorption,  was  not  low  enough.  They  thought 
more  should  be  done  to  promote  the  movement  and  they 
fixed  the  rate  at  12  cents.  We  met  that  situation  and  the 
rate  has  been  12  cents  ever  since.  It  has  been  suggested 
that  there  was  fluctuation  in  the  water  rate  from  Sears¬ 
port.  The  fluctuation  was  from  16  cents  to  12  cents  and 
that  was  for  the  express  purpose  of  taking  up  as  great  a 
proportion  as  possible  of  the  increased  rail  ratbs  so  that 
the  aggregate  rate  from  origin  to  destination  would  be  as 
nearly  on  a  parity  as  possible.  This  reduction !  was  defi¬ 
nitely  made  for  the  purpose  of  helping  the  County  by 
helping  to  keep  the  route  open.  A  rate  of  17  cents  applied 
from  Searsport  to  Philadelphia  throughout  the  jlast  ship¬ 
ping  season.  The  reduction  from  17  cents  to  16  jcents  was 
brought  about  because  the  steamship  companies  Jwere  able 
to  effect  a  saving  of  a  cent  and  a  quarter  per  bag  in  the 
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cost  of  loading  and  in  the  cost  of  discharging  and  they  im¬ 
mediately  passed  that  on  to  the  potato  industry  by  reducing 
the  rate  1  cent  a  hundred.  These  various  rates,  the  17  cent 
rate  last  year  and  the  16  cent,  14  cent,  13  cent,  and 
314  finally  12  cent  rates  this  year  cover  service  to  ship’s 
tackle  at  Philadelphia.  The  steamer  does  not  have 
anvthing  to  do  with  the  unloading  on  the  wharf. 

Potatoes  arrive  at  destination  bv  vessel  in  a  satisfactorv 
condition. 

Cross-examination : 

The  Witness:  We  operate  the  No sa  Line  from  Sears- 
port  as  general  agents  for  the  owners  whom  we  have  sold 
on  the  wisdom  of  this  route.  There  is  no  agreement  or  con¬ 
tract  wherebv  thev  have  agreed  to  remain  in  the  service 
for  any  definite  length  of  time.  They  are  free  to  cease 
service  at  any  time  that  they  see  fit,  just  as  is  a  regulated 
water  line  from  Boston.  We  do  not  file  anv  rates  with  the 
Interstate  Commerce  Commission  and  are  not  subject  to 
its  regulation.  We  have  filed  no  rates  with  the  Shipping 
Board.  We  do  not  lease  space  at  Philadelphia  for  dis¬ 
charge  of  our  cargo;  we  go  to  a  public  pier  owned  by  the 
city  and  pay  side  wharfage.  We  do  not  pay  any  wharfage 
fees  at  Searsport. 

I  madd  no  efforts  to  solicit  potato  traffic  via  Searsport 
prior  to  1931,  as  there  was  not  any  movement  prior  to  that 
time. 

In  the  1931-1932  season  I  handled  four  sailings  from 
Searsport  to  South  Atlantic  and  North  Atlantic  ports. 
These  sailings  were  under  private  charter  at  so  much  per 
hundred  pounds  at  18  cents  to  Charleston,  Savannah,  and 
Jacksonville,  and  25  cents  to  Tampa  and  15  cents  to  Nor¬ 
folk.  These  were  ship’s  tackle  rates.  The  charterer  was 
Woodman  Potato  Company.  Later  Kerzner  &  Meltzer  were 
included  in  lots  of  25  pound  bags  to  Philadelphia  at  a  rate 
of  16  cents  and  to  Baltimore  at  18  cents.  On  these  quanti¬ 
ties  the  rate  to  South  Atlantic  ports  was  20  cents  a  hundred 
except  at  Norfolk  where  it  was  18  cents  and  at  Tampa  for 
2400  tons,  25  cents.  Any  quantity  in  excess  of  50  pound 
bags  was  at  rates  2  cents  less  per  bag  except  to  Wilming¬ 
ton,  North  Carolina  and  Tampa  where  the  rates  were  not 
less  than  20  and  25  cents,  respectively. 
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I  should  explain  why  I  took  an  interest  in  Searsport.  It 
is  the  nearest  port  to  the  largest  potato  fields  in  ihe  world, 
Aroostook  County,  which  is  reputed  to  be  the  largest  pro¬ 
duction  center  of  potatoes  in  the  world.  The  Bangor  and 
Aroostook  had  built  a  pier  at  Searsport  and  in  talks  with 
Bangor  and  Aroostook  in  August,  1931,  before  any 
315  movement  was  made  they  did  not  assume  an  atti¬ 
tude  of  indifference;  they  took  us  down  ahd  showed 
us  their  facilities,  because  they  said  thev  wanted  to  do  anv- 
thing  they  could  to  protect  the  interests  of  the  Maine 
farmer  and  promote  their  interests. 

There  is  a  definite  public  advantage  in  taking  a  vessel 
out  of  a  port  where  it  isn’t  needed  due  to  seasonal  fluctua¬ 
tions,  and  transferring  it  to  a  port  where  it  |s  needed. 
We  try  to  make  our  vessel  operations  reflect j  economic 
conditions  and  these  conditions  explain  any  fluctuation  in 
origins  and  destinations  of  our  vessels. 

((Transcript  of  testimony,  pages  280-343.)) 

Percy  R.  Todd  was  called  as  a  witness  for  complainants, 
and  being  first  dulv  sworn  testified  as  follows: 

Direct  examination: 

The  Witness:  I  am  president  of  the  Bangor  and  Aroos¬ 
took  Railroad  and  have  occupied  that  position  for  about 
20  years.  I  was  vice  president  for  six  years  prior  to  that 
time.  As  p resident  I  make  it  a  point  to  keep  in  very  close 
touch,  as  best  T  can,  with  economic  conditions  prevailing 
along  the  line  of  the  railroad.  I  would  say  that  I  the  condi¬ 
tion  of  the  average  Maine  potato  farmer  today  is|  very  bad. 
I  have  never  known  of  a  time  when  it  was  moi'e  difficult 
for  him  to  reach  his  markets  than  todav.  “I  have  known 
times  when  it  was  almost  as  bad,  but  I  think  the  worst 
trouble  at  the  present  time  is,  in  my  opinion,  that  they 
have  had  two  consecutive  years  of  bad  pricep.  I  have 
known  of  several  years  of  very  bad  prices,  but  never  of  two 
consecutive  years.”  I  have  known  when  potato  prices 
were  lower.  I  have  known  it  to  be  about  the  same^  Potatoes 
are  by  far  our  most  important  tonnage.  In  an  ordinary 
season  I  am  very  sure  the  Maine  farmer  can  Reasonably 
be  expected  to  reach  their  principal  markets  like  New  York 
and  Philadelphia  under  all  rail  rates.  Under  the  present 
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conditions  it  is  a  very  hard  question  to  answer.  I  will  an¬ 
swer  the  best  I  can.  Now,  last  year,  speaking  in  round  fig¬ 
ures,  there  were  about  13,000  cars  that  went  out  through 
Searsport  and  30,000  cars  that  went  all  rail.  Now,  that 
would  seem  as  though  the  rates  were  fairly  reasonable — 
the  all-rail  rates,  I  mean  or  that  movement  of 
316  roughly  two-tliirds  could  not  have  taken  place.  I 
am  familiar  with  the  facilities  of  certain  receivers  at 
Harlem  River,  for  example,  which  require  those  receivers 
to  get  their  potatoes  by  rail  if  they  get  them  at  all.  That 
would  explain  an  all  rail  movement  but  30,000  cars  did 
not  go  to  Harlem  River. 

I  know  of  no  time  in  the  history  of  the  potato  industry 
when  there  was  a  greater  need  for  the  farmer  to  have  a 
cheap  route  available  for  his  potatoes  than  today.  On  the 
other  hand,  I  have  seen  seasons  when  potatoes  were  $10 
and  no  one  suggested  that  the  railroad  increase  the  rates. 
In  other  words,  I  don’t  see  how  you  can  make  freight 
rates  fluctuate  up  and  down  with  conditions. 

When  we  arranged  to  advance  the  rate  to  Searsport,  we 
did  not  believe  the  economic  situation  was  going  to  be  as 
bad  this  vear  as  last  vear  as  to  potatoes. 

“Q.  Or  you  would  not  have  raised  the  rate?  A.  I  did 
not  say  that. 

“Q.  What  would  you  have  done?  A.  I  don’t  know. 

“Q.  You  don’t  know  whether  you  would  or  would  not? 
A.  No.” 

Our  action  would  depend  on  various  circumstances  but 
not  on  wliat  the  Boston  and  Maine  told  us  to  do.  The  Bos¬ 
ton  and  Maine  does  not  tell  us  what  to  do.  Our  Board  of 
Directors  and  mvself  decide  those  matters. 

“ Q .  Now,  with  the  conditions  that  exist  now,  with  the 
distressing  conditions  today,  and  his  difficulty  in  finding  a 
market  for  his  potatoes  under  these  conditions,  I  think  you 
will  agree  with  me  that  nothing  but  the  courage  of  the 
Maine  farmer  is  keeping  him  on  his  farm  today.  Will  you 
agree  with  that?  A.  I  think  that  has  a  great  deal  to  do 
with  it. 

“Q.  Knowing  the  conditions  that  exist  today,  are  you 
'willing  to  put  that  rate  back  to  23-1/2  cents?  A.  Not  at 
the  present  time.  I  want  the  Commission  to  decide  it. 
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“Q.  Wliy  aren’t  you  willing  to  do  it ?  A.  I  want  the  Com¬ 
mission  to  decide  it.” 

The  Witness :  In  some  of  the  papers  filed  with  the  Com¬ 
mission  it  is  stated  that  if  this  traffic  is  not  permitted  to 
move  through  Searsport  but  it  is  diverted  to  (the  rails 
317  of  the  Boston  and  Maine  and  the  Maine  Central,  it 
would  mean  to  the  latter  roads  something  li^e  a  mil¬ 
lion  dollars  a  year  in  revenue.  This  is  the  amount  <j)f  money 
the  latter  roads  figure  has  been  lost  to  those  two  iroads  by 
the  loss  of  this  traffic  through  Searsport.  The  transporta¬ 
tion  charges  via  the  rail  routes  are  higher  to  all  destinations 
than  via  Searsport  and  this  revenue  of  a  millioji  dollars 
would  be  paid  by  the  shippers,  or  the  consignee.  I 

Another  reason  for  not  reducing  the  rate  to  Searsport  at 
the  present  time  is  the  fact  that  our  advanced  j-ate  does 
not  appear  to  check  the  business  at  all  by  that  refute. 

“Q.  Do  you  mean  to  suggest  by  that  last  pa  St  of  that 
sentence  that  the  object  of  that  30  cent  rate  was  to  check  the 
movement  via  Searsport?  A.  It  was  partly  to  be — the 
principal  thing  was  that  the  old  rate,  which  had  not  been 
used  for  years,  was  found,  after  investigation,  to  be  un¬ 


reasonable  low. 

“Q.  Did  you  compare  it  with  other  rates  on  {rour  sys¬ 
tem!  A.  Yes.  I 

“Q.  What  other  rates  on  your  system  are  as  high  as 

that?  A.  Mr.  Hill  will  testifv  to  that.” 

* 

I  did  not  ask  Mr.  Hill  whether  the  rate  to  Searsport,  if 
increased,  would  be  higher  than  anv  other  rate  on  our  road 
but  “I  did  ask  Mr.  Hill  to  make  an  investigation  of  the 
rates,  particularly  the  rulings  of  the  Interstate  Commerce 
Commission  as  to  proper  bases  on  potatoes  in  various  de¬ 
cision,  to  see  how  our  23-%  cent  rate  to  Searsport  com¬ 
pared  with  those,  and  as  a  result  of  his  investigation,  all 
the  details  of  which  he  is  going  to  testify  to,  I  decided  that 
the  rate  was  too  low  and  that  we  were  entitled  to  an  ad¬ 
vance. 

“Q.  Did  you  at  the  same  time  investigate  any  other 
rates  on  your  railroad  to  see  if  they  were  too  low?  A.  No, 
because  the  potato  matter  was  the  primary  one. 

“Q.  How  did  it  happen  that  you  limited  your  study  to 
the  Searsport  rate?  A.  Because  the  Searsport  [movement 
started  without  any  preliminary  arrangements  'vfith  us. 
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“Q.  You  were  trying  to  block  it?  A.  We  were  not  try¬ 
ing  to  see  it  continue.  I  will  be  verv  trank  about  it. 

*T>  m/ 

“Q.  That  is  what  I  want  you  to  be.  A.  There  is 
318  no  secret  at  all.  I  made  this  statement  openly  at  the 
Presque  Isle  meeting.  In  the  first  place,  let  me  re¬ 
peat  that  the  Searsport  movement  was  made  without  any 
preliminary  arrangements  with  the  Bangor  and  Aroostook. 

“Q.  I  don’t  get  that  at  all,  but  please  go  ahead.  A.  With¬ 
out  any  notice,  beyond  the  fact  that  early  in  the  spring  of 
1931  our  general  freight  agent  reported  to  me  that  one  of 
the  Atlantic  Commission  officials  had  told  him  that  they 
were  thinking  of  moving  some  potatoes  by  water.  That  is 
the  last  we  heard  from  them. 

“Q.  You  give  the  impression — I  don’t  want  to  be  unfair 
to  you,  but  you  give  the  impression  that  when  somebody 
started  the  Searsport  route  without  your  consultation  it 
sort  of  irritated  you  to  have  the  route  open.  A.  No,  it 
did  not  irritate  me,  but  I  did  feel  that  it  was,  from  a  rail¬ 
road  standpoint,  a  regrettable  thing. 

“A.  What  was  regrettable?  A.  For  the  reason  that 
the  Boston  &  Maine  and  the  Maine  Central  for  30  vears 

9/ 

past  have  done  everything  they  could  in  the  way  of  serv¬ 
ice  to  help  the  movement  and  foster  the  movement  of  pota¬ 
toes,  and  it  seemed  to  me  as  unfair — I  want  to  be  frank 
about  this — that  they  should  lose  their  traffic  to  unregu¬ 
lated  vessels  not  reporting  to  the  Interstate  Commerce 
Commission  coming  in  and  cutting  the  rates  and  taking  the 
business. 

“Q.  That  is  a  very  frank  statement. 

“Mr.  Hart:  Let  him  continue. 

“Mr.  La  Roe:  Have  you  finished  that  statement,  Mr. 
Todd?  I  thought  he  had  finished. 

“A.  (continuing)  I  just  want  to  state,  perhaps  to  save 
time,  exactly  what  we  went  through.  I  not  only  had  that 
feeling,  and  still  have  it,  that  it  was  unfair  to  those  roads, 
but  they  had  it  also,  and  perhaps  feel  it  to  a  much  stronger 
degree  than  I  do, — I  mean  the  officials  of  those  New  Eng¬ 
land  roads — and  we  had  a  meeting — as  near  as  I  can  re¬ 
call,  it  was  in  February — last  year,  1932 — in  Boston  of  the 
New  England  Railroad  executives,  in  which  they  got  at  me 
and  felt  that  I  should  do  something  to  check — help  check 
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this  Searsport  movement.  They  felt,  andj  do  feel, 

319  that  the  traffic  was  stolen  away  from  thefci.  I  am 
being  very  open. 

“Q.  You  are  always  very  frank.  Just  tell  us  how  your 
heart  feels  about  it.  A.  And  I  still  feel  that  wav.  Natur- 

w 

ally,  it  does  not  need  much  explanation  to  say  how  they 
felt  at  the  loss  of  this  traffic,  especially  as  none  of  them 
was  in  any  too  good  financial  condition,  but  I  did  urge 
them,  to  which  they  finally  agreed  to  let  the  matter  rest — 
this  was  in  February,  1932 — let  the  matter  rest  until  the 
potato  shipping  season  was  over,  in  June,  and  l|et  us  see 
what  proportion  of  the  potato  traffic  would  gcj  through 
Searsport,  in  other  words,  how  much  the  rail  lines  lost; 
let  us  get  at  the  facts  for  one  season,  to  which  they  very 
reluctantly  agreed. 

“In  June  I  was  asked  to  attend  a  meeting  in  3$oston,  at 
which  about  all  the  roads  interested  were  presen  :,  and  the 
matter  was  brought  up  then,  because  they  knew  what  the 
losses  were,  and  in  the  meantime  we  had  this  Investiga¬ 
tion  made  by  our  traffic  department  as  to  the  reasonable¬ 
ness  of  the  old  rate,  and  I  did  agree  that  we  jvould  ad¬ 
vance  the  rate  to  Searsport,  on  two  grounds;  firjst,  that  it 
was  unreasonably  low,  in  our  opinion,  in  itself,  and  sec¬ 
ondly,  I  would  like  to  help  them  try  to  get  the  traffic  back 
where  it  belonged.  And  there  was  a  third  reason.  I  was 
told  by  at  least  half  a  dozen  different  potato  shippers  that 
some  of  these  vessels  were  making  different  rates  for  dif¬ 
ferent  shippers — I  mean  a  lower  rate  for  a  larger  shaper 
than  for  a  small  one.” 

I  also  was  influenced  in  this  matter  bv  a  statement  of 

m/ 

Commissioner  Eastman  in  the  Fifteen  Per  Ceijt  Case  in 
which  he  recommended  a  spirit  of  greater  cooperation  be¬ 
tween  the  railroads.  T  do  not  think  we  did  anything  con- 
trarv  to  cooperation  with  the  Maine  shippers  and  farmers 
in  increasing  the  rate  to  Searsport. 

“Q.  In  what  sense,  Mr.  Todd,  is  it  cooperation  to 

320  increase  the  rate  via  the  only  cheap  routq  the  ship¬ 
pers  have  got?  Will  you,  with  your  usual  frank¬ 
ness  explain  it  to  me?  A.  I  don’t  see  what  I  car  add.  We 
found  the  old  rate  to  be,  in  our  judgment,  unduly  low,  com¬ 
pared  with  decisions  of  the  Interstate  Commerce  Commis- 
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sion,  and  that  we  were  entitled  to  more  money,  and  we  did 
want  to  protect  our  rail  connections,  who,  for  30  years, 
had  aided  in  building  up  the  road. 

“Q.  Is  this  a  fair  statement,  Mr.  Todd:  Your  interest 
in  preserving  this  traffic  to  its  rail  route,  in  connection 
with  the  Boston  &  Maine  and  the  Maine  Central  was  so 
great  that,  in  spite  of  the  tremendous  need  on  the  part  of 
these  Maine  farmers  for  the  cheapest  route  they  can  get 
to  market  in  this  distressing  period,  you  yielded  in  your 
desire  to  help  the  railroads  rather  than  helping  the 
farmers  ?  A.  Yes,  because  that  increased  rate  to  Sears- 
port  would  not  hurt  the  Maine  farmer,  and  because  the  re¬ 
sults  have  shown  that  our  judgment  was  right. 

“Q.  Then  the  rate  has  failed  in  its  purpose?  You  said 
the  object —  A.  Also  failed  to  hurt  the  Aroostook  farmer, 
or  he  would  not  ship  so  extensively. 

“Q.  How  do  you  reconcile  that  now?  Let  us  get  right 
down  to  it.  The  object  of  this  increased  rate  was  to  pre¬ 
serve  the  channel  of  transportation  to  the  Boston  and 
Maine  and  the  Maine  Central?  A.  That  was  one  object. 

“Q.  Wasn’t  that  the  major  object?  A.  No. 

“Q.  What  was  the  major  object?  A.  To  get  more  reve¬ 
nue  than  at  an  unduly  low  rate. 

“ Q .  What  revenue  do  you  get  now  at  the  rates 
321  via  the  Northern  Maine  Junction?  A.  They  vary 
with  almost  every  destination  on  divisions. 

“Q.  -What  do  you  get  via  Boston  with  steamship  lines 
there?  A.  You  know,  as  well  as  I  do,  that  to  every  point, 
or  groups,  the  divisions  are  different.  I  don’t  know  what 
our  division  is. 

“Q.  Here  is  one  point  that  makes  it  impossible  for  me 
to  follow  you.  Perhaps  it  is  due  to  my  ignorance.  If  it  is, 
I  want  it  dispelled.  It  is  my  understanding  that  your  di¬ 
vision  via  Northern  Maine  Junction  on  all  of  vour  traffic 

% 

is  much  less  than  the  23-1/2  cent  rate  to  Searsport.  A.  No.” 

The  Witness:  The  Bangor  and  Aroostook  share  of  the 
rates  on  potatoes  via  Northern  Maine  Junction  to  Boston, 
New  York  or  any  other  place,  is  not  less  than  the  old 
23-1/2  cent  rate  to  Searsport  but  is  less,  talking  averages, 
than  the  30  cent  rate  to  Searsport. 
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“Q.  Mr.  Todd,  Mr.  Payson  filed  as  exliibit  No.  42,  and 
Mr.  Tong-  introduced  in  evidence,  a  quotation  fr^m  your 
38th  Annual  Report,  in  which  you  say  that  the  ^earsport 
route  Tias  increased  our  earnings  on  this  traffic,  bbth  gross 
and  net.’  How  could  it  increase  your  earnings,  bc^th  gross 
and  net,  on  this  traffic  if  your  revenues  to  Searsport  were 
less?  A.  That — I  am  glad  you  asked  me  that  question. 
That  paragraph  was  dictated  by  me  personally  in  the 
latter  part  of  January — this  is  the  1931  report — in  the 
latter  part  of  January,  1932,  and  I  believed  it  to  be  true 
when  I  dictated  it,  because  I  had  been  told  bv  our  account- 
ing  department  that  our  gross  earnings  averaged  about 
$11  a  car  more  to  Searsport  than  to  Northern  Majne  Junc¬ 
tion.  I  was  away  on  business  the  greater  part  of  the 
month  of  Februarv  and  I  was  away  the  entire  month  of 
March,  as  I  alwavs  am;  that  is  mv  vacation  month.  In 
the  meantime  it  was  found  that  the  information  furnished 
me  when  I  wrote  that  was  incorrect,  and  I  have  had  the 
exact  figures  showing  wherein  it  was  incorrect  prepared 
and  brought  here.” 

The  Witness:  Under  the  old  rates  the  average  gross 
revenue  on  cars  of  potatoes  to  Searsport  was  $'J.20  per 
car  greater  than  on  cars  that  moved  via  Northern  Maine 
Junction.  “The  average  loading  on  the  all  rail  business 
moving  through  the  all  rail  junctions  was  twenty 
322  and  eight-hundredths  tons.  The  average  loading  on 
the  business  to  Searsport  was  twenty-one  an  one- 
hundretlis  tons.  In  other  words,  the  additional  revenue  of 
$11.20  was  accounted  for  to  the  extent  of  around  $^  or  more 
by  the  additional  loading,  and  the  balance  of  between  five 
or  approximately  six  dollars  was  accounted  for  by  the  ad¬ 
ditional  haul  of  29  miles.” 

The  Witness:  The  Bangor  and  Aroostook  has  no  finan¬ 
cial  interest  in  the  Boston  and  Maine  Railroad  or  the  Maine 
Central  Railroad,  nor  have  I,  nor,  so  far  as  I  know,  have 
the  latter  two  roads  any  financial  interest  in  the  Bangor 
and  Aroostook.  “I  am,  as  I  said  before,  very  frankly,  in 
favor  of  helping  our  friendly  rail  connections.  We  have 
cooperated  for  years,  in  preference  to  the  irregular  lines 
of  steamers,  with  whom  we  never  had,  until  this  Searsport 
matter  came  up,  any  business  or  other  transactions.”  We 
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find  quite  some  dissension  among  the  shippers  on  the  ques¬ 
tion  of  the  Searsport  route  being  vital.  When  I  came  to  a 
meeting  at  Presque  Isle  I  did  say,  at  that  time,  that  I  could 
find  only  two  shippers  against  the  Searsport  route.  To  the 
extent  that  the  30  cent  rate  was  to  discourage  movement  via 
Searsport  it  has  not  had  the  effect  expected. 

“Q.  So  that,  for  all  practical  purposes,  we  may  assume 
that  the  30  cent  rate  has  failed  to  accomplish  that  purpose? 
A.  That  particular  purpose? 

4 ‘It  ha^,  however,  had  the  rather  unexpected  result,  in¬ 
stead  of  giving  the  money  to  the  Boston  &  Maine  and  the 
Maine  Central,  of  giving  it  to  you,  hasn’t  it?  A.  Yes. 

Q.  And,  of  course,  you  don’t  object  to  that?  A.  I 
haven’t  vet.” 

The  Witness:  I  testified  this  morning  that  the  only  ap¬ 
proach  to  us  concerning  the  opening  of  the  Searsport 
route  in  1931  was  by  the  Atlantic  Commission  Company.  It 
would  not  have  been  possible  for  a  small  farmer  to  open  the 
route  by  himself.  It  took  a  large  shipper. 

“Q.  And  it  is  possible  after  the  large  shipper  got  the 
route  open  that  it  would  benefit  the  small  shipper? 
323  A.  Would  help  to  do  so. 

;“Q.  But  it  isn’t  reasonable  to  criticize  the  fact 
that  the  route  was  opened  by  a  large  shipper,  is  it  ?  That  is 
the  only  wav.  A.  I  haven’t  criticized  it.” 

Mr.  Hill,  General  Freight  Agent  of  the  Bangor  and 
Aroostook,  after  conferences  with  the  Atlantic  Commission 
Company  representatives  concerning  the  opening  of  the 
Searsport  route  for  potatoes,  wrote  the  following  letter 
dated  October  6th,  1931,  to  the  General  Traffic  Manager  of 
the  Great  Atlantic  &  Pacific  Tea  Company,  an  affiliate  of 
the  Atlantic  Commission  Company: 

“  ‘Proposed  movement  of  potatoes  via  Searsport. 

“  ‘Referring  to  vour  wires  of  the  5th  and  6th,  in  connec- 
tion  with  the  above  subject,  wish  to  assure  you  of  our  co¬ 
operation  in  handling  potatoes,  whether  they  move  all  rail 
or  water  and  rail.  Would  appreciate  advice  from  you  as 
soon  as  you  have  completed  definite  arrangements  so  we 
can  attend  to  some  necessary  detail  in  connection  with  the 
handling  of  potatoes  at  Searsport.’  ” 

The  Witness:  There  was  very  little  business  via  Sears¬ 
port  prior  to  October  1931  and  the  stevedoring  at  Sears- 
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port  had  been  done  by  a  subsidiary  of  the  Bangor  and 
Aroostook  Railroad.  Prior  to  October,  1931,  the  Delaware 
Contracting  Corporation  applied  for  the  privilege  pf  doing 
the  stevedoring  at  Searsport  because  they  had  learned  from 
the  Atlantic  &  Pacific  that  large  shipments  of  potatoes  were 
to  move  through  Searsport,  and  the  Bangor  and  Aroostook 
permitted  them  to  undertake  the  work. 

“Q.  Did  Mr.  Pelley,  president  of  the  New  Ha^en,  and 
Mr.  French,  president  of  the  Boston  &  Maine,  approach 
you  first  on  this  subject,  and  did  they  tell  you  that  the  At¬ 
lantic  Commission  Company  was  about  to  route  a  large 
movement  of  potatoes  through  Searsport,  and  that  unless 
you  would  reduce  your  all  rail  rates  there  was  a  danger  of 
quite  a  movement  through  Searsport.  Do  you  recall  any- 
think  like  that?  A.  Yes,  Mr.  -  I  recall  Mr.  Pelley  saying 
that. 

“Q.  Wasn’t  Mr. —  A.  Pardon  me.  Mr.  Frencli — I  am 
trying  to  recollect.  Mr.  French  was  present,  but  I  don’t 
remember  that  he  pressed  the  matter  very  hard. 

“Q.  Hadn’t  Mr.  Pelley  been  pressing  you  for  some 
324  time  to  reduce  vour  all  rail  rate?  A.  He  did  for  some 
time,  but  not  recently. 

“Q.  That  is  what  you  meant  in  this  public  statement  by 
the  connecting  lines  making  life  miserable  for  you?  A.  It 
was  so  for  a  while. 

4‘Q.  It  was  because  they  made  life  miserable,  andjbecause 
of  your  interest  in  their  welfare,  that  you  made  this  change 
in  rates?  A.  Well,  Mr.  La  Roe,  as  I  have  already  twice 
stated,  because  I  felt  they  were  entitled  to  the  traffip,  which 
they  helped  for  30  years  to  build  up.  I  wasn’t  quite  so  sub¬ 
jected  to  the  annoyance  that  I  would  waive  a  principle  for  it. 

“Q.  Please  correct  me  in  this  sequence  of  events.  The 
Atlantic  Commission  Company  wants  to  ship  a  large  quan¬ 
tity7  of  potatoes  by  water.  This  is  learned  by  the  railroads, 
including  Mr.  Pelley;  Mr.  Pelley7  would  like  the  potato  rates 
reduced,  to  continue  the  all  rail  movement,  instead  of  by 
water;  Mr.  Pelley  goes  to  Mr.  Todd  and  says,  ‘Mi'.  Todd, 
we  are  going  to  lose  a  lot  of  business  all  rail  unless  you  re¬ 
duce  the  all-rail  rate;  Mr.  Todd  says,  ‘I  have  got  qjuite  the 
thing  to  take  care  of  it;  I  will  boost  the  Searsport  rate.’ 
Will  you  correct  that  sequence  of  events?  A.  Ye£,  I  will 
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correct  the  last  statement,  particularly,  that  I  suggested 
we  boost  the  Searsport  rate.  That  suggestion  came  from 
our  connections. 

“Q.  What  suggestion?  A.  To  boost  the  Searsport  rate. 

“Q.  Oh,  it  did?  A.  On  the  ground  alleged  by  them  that 
the  existing  rate  of  23-1/2  cents  was  abnormally  low,  and, 
as  I  testified  this  morning,  we  had  had  an  investigation 
made  and  had  it  compared  with  various  decisions  of  the 
Interstate  Commerce  Commission  in  regard  to  the  potato 
rates,  and  decided  it  was  too  low,  in  line  with  those  deci¬ 
sions.’  ’ 

The  Witness:  When  I  first  became  connected  with  the 
road,  the  water  terminals  were  in  part  at  Searsport  and  in 
part  at  Cape  Jellison,  7  miles  away,  making  a  very  expen¬ 
sive  operation  because  at  that  time  there  was  a  great  deal 
of  lumber  moving  which  was  handled  at  Cape  Jelli- 
325  son.  On  the  other  hand  coal  and  fertilizer  were  be¬ 
ing  handled  at  Searsport.  This  was  a  bad  division 
of  operations.  We  had  to  keep  switching  crews  at  both 
ends  and  when  the  Cape  Jellison  facilities  burned,  we  de¬ 
cided  to  make  improvements  by  consolidating  facilities  at 
SearspoH.  To  that  extent  and  in  that  way  we  did  make 
the  operation  of  the  water  facilities  more  efficient  and 
reduced  the  cost. 

Complainants  offered  in  evidence  as  I.C.C.  Exhibit  No. 
51,  Return  to  Questionnaire,  filed  in  1925  by  the  Bangor  and 
Aroostook  with  the  Interstate  Commerce  Commission  in 
Finance  Docket  No.  4848,  Construction  and  Abandonment 
by  Bangor  and  Aroostook  Railroad.  This  proceeding  cov¬ 
ered  abandonment  by  the  Bangor  and  Aroostook  of  its  rail 
facilities  at  Cape  Jellison,  following  destruction  by  fire  of 
the  pier  facilities  there  located,  and  the  extension  and  relo¬ 
cation  of  the  lines  at  Searsport.  The  Return  of  the  Bangor 
and  Aroostook  stated,  among  other  things,  that  the  opera¬ 
tion  and  maintenance  of  adequate  wharf  and  pier  facili¬ 
ties  at  the  harbor  was  necessary  in  the  public  interest  and 
in  the  rendering  of  adequate  common  carrier  service;  that 
coal,  fertilizer,  lumber,  potatoes,  cement  and  many  other 
commodities  had  been  handled  through  the  facilities  at 
Cape  Jellison  and  Searsport  and  that  when  new  wharf 
and  pier  facilities  were  completed  at  Searsport  this  busi- 


I.  C.  C.,  BANGOR  &  AROOSTOOK  RAILROAD  CO.,  ET  JfL.  289 

ness  would  be  handled  over  such  facilities;  that  $  consid¬ 
erable  tonnage  had  been  handled  via  the  Bangor  ai^d  Aroos¬ 
took  in  rail  and  water  transportation  for  20  years 'and  that 
such  method  of  transportation  now  comprises  an  important 
facility  offered  by  the  company  to  the  public;  tha[t  “Ship¬ 
pers  located  along  the  Bangor  and  Aroostook  (Railroad 
always  have  had  choice  of  all  rail  or  rail  and  water  routing 
for  carload  business.  The  purpose  of  the  proposed  exten¬ 
sions  is  to  continue  this  much  needed  and  much  desired 
service.” 

Cross-examination : 

The  Witness:  Lee  Higginson  &  Company  is  £hown  by 
one  of  complainants  *  exhibits  to  be  an  owner  of  common 
stock  in  the  Bangor  and  Aroostook.  They  first  appeared  on 
our  list  of  common  stockholders  in  March,  1931.  They  first 
appeared  on  the  list  of  preferred  stockholders  in  1928,  with 
700  shares  subsequently  reduced  to  200  shares  in  lj)31.  That 
partnership  has  no  representative  on  the  Board  of 
326  Directors  of  the  Bangor  and  Aroostook.  Neither  the 
firm  of  Lee  Higginson  or  any  partner  thereof  ever 
has  endeavored  to  interfere  in  any  shape,  manner  or  form 
with  the  policies  of  the  Bangor  and  Aroostook,  and  the 
company  has  had  no  financial  arrangement  with  them  since 
they  bought  this  stock.  The  only  financial  transaction  with 
Lee  Higginson  &  Company  was  prior  to  1924  when  the 
company  borrowed  $325,000  from  the  partnership  in  order 
to  pay  off  a  loan  from  the  government  and  reducp  the  inter¬ 
est  charges.  This  loan  from  Lee  Higginson  &  Company  was 
fully  repaid  in  1925.  Neither  Lee  Higginson  &  Company 
or  any  banking  house  ever  has  exerted  the  slightest  pres¬ 
sure  on  the  Bangor  and  Aroostook  or  on  any  officer  or  the 
Board  of  Directors  in  respect  to  rates  or  favoring  any  other 
railroad  nor  has  there  been  any  suggestion  of  interference 
with  the  management  in  any  way. 

In  1927  and  1929  Bangor  and  Aroostook  issudd  common 
capital  stock,  par  value  $50  a  share,  all  of  which j  was  taken 
by  its  stockholders  at  $60  a  share  or  20  percent  above  par. 
The  issues  were  approved  by  the  Interstate  Commerce 
Commission  and  there  was  no  underwriting  of  any  kind  or 
any  expense  in  connection  with  the  issues.  The  entire  $60 
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a  share  went  from  the  stockholder  into  the  treasury  of 
the  railroad  company.  Part  of  the  money  was  used  to 
strengthen  the  financial  condition  of  the  company  and  part 
for  improvements. 

The  statement  read  by  complainants  ’  counsel  in  which  I 
stated  that  the  net  revenue  had  been  greater  on  potato 
traffic  to  Searsport  than  on  potato  traffic  to  Northern  Maine 
Junction  was  in  error;  it  turned  out  just  the  other  way  as  a 
subsequent  investigation  and  report  indicated  that  there 
had  been  a  loss  of  net  revenue. 

As  to  reasons  for  increasing  the  rate,  it  was,  first,  the 
study  made  by  the  traffic  department  illustrating  that  the 
rate  was  unreasonably  low  and  it  was  my  desire,  if  busi¬ 
ness  was  to  continue  through  Searsport,  to  get  a  reasonable 
rate  for  the  service  rendered;  and  second,  I  received  a  good 
deal  of  information  on  both  sides,  in  the  summer  and  late 
spring  of  1932,  as  to  the  widespread  feeling  in  Aroostook 
County  with  reference  to  the  movement  through  Searsport. 
Quite  a  number  of  potato  shippers  represented  to  me,  per¬ 
sonally,  or  told  officials,  that  it  wasn’t  to  the  general  good 
of  Aroostook  County  and  being  shippers  and  dealers 
327  and  receivers  I  presumed  that  they  were  entitled  to 
an  opinion  as  well  as  others  who  take  the  opposite 
view.  In  fact,  I  had  a  committee  come  down  to  see  me  on 
the  subject  after  the  rates  were  increased,  urging  us  not  to 
reduce  the  Searsport  rate.  The  feeling  I  got  was,  on  the 
part  of  these  various  people,  that  the  Searsport  route  was 
a  great  benefit  to  the  large  shippers.  Some  were  very  posi¬ 
tive  on  that  point.  I  don’t  feel  capable  of  saying  whether 
they  were  right  or  wrong,  but  I  know  that  they  were  sin¬ 
cere  and  they  were  in  a  position  to  know  as  they  were  in  the 
business.  We  have  had  a  feeling,  from  so  many  represen¬ 
tations  being  made  to  us,  that  so  far  as  the  small  shippers 
were  concerned,  the  Searsport  route  was  a  detriment  to 
them.  I  suppose  it  is  possible  for  that  to  be  true  with  one 
small  shipper  and  not  to  be  true  with  another — I  don’t 
know,  I  heard  both  statements  made — but  that  was  very 
strongly  claimed  by  a  good  many  of  the  smaller  shippers. 
Thev  also  said  that  the  arrival  of  cargo  lots  at  some  desti- 
nations,  perhaps  a  ship  with  200  carloads  in  it  one  day  and 
another  one  with  150  carloads  the  next  day,  had  a  very  bad 
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effect  on  the  market,  breaking  the  price  of  potatoes  in  the 
market,  and  the  loss  was  reflected  back  on  the  Aroostook 
County  grower  or  shipper.  That  seemed  reasonable  to  me 
and  there  was  a  good  deal  of  stress  laid  on  it.  At  the 
Presque  Isle  meeting  there  were  200  persons  present  and 
there  were  only  two  there  who  felt  as  we  did  regarding  the 
Searsport  route  at  that  time,  but  the  feeling  hap  spread 
right  along  after  that. 

i 

Redirect  examination : 

i 

The  Witness:  Frank  C.  Wright  is  Vice  President  of  the 
Bangor  and  Aroostook  located  in  New  York.  He  ^as  in  the 
employ  of  Lee  Higginson  &  Company  when  the  rate  to 
Searsport  was  increased.  A  few  months  ago,  Mr.  Wright 
was  both  a  Vice  President  of  the  Bangor  and  Aroostook 
and  an  officer  of  Lee  Higginson  &  Company.  Never  through 
any  partner  or  representative  of  Lee  Higginson,  includ¬ 
ing  Mr.  Wright,  was  I  approached  in  any  way  to  affect 
my  policy.  Mr.  Wright  never  came  to  me  and  said  Lee 
Higginson  &  Company  would  like  this  or  would  like  that. 
Lee  Higginson  &  Company  is  the  largest  stockholder  in 
the  Bangor  and  Aroostook  and  recently  becam^  a  large 
stockholder  in  the  Maine  Central.  I  will  adm|Lt  that  it 
would  be  in  the  interest  of  Lee  Higginson  &  Company,  in 
view  of  their  holdings  in  the  Maine  Central,  to  have 
328  the  potato  traffic  move  over  the  Maine  Central  rather 
than  through  Searsport,  if  they  had  any  voice  in 
the  matter. 

I  got  a  very  strong  impression  from  general  Statements 
made  to  me  by  shippers  that  potatoes  that  moved  through 
Searsport  arrived  at  destination  in  damaged  condition.  I 
did  not  investigate  that  but  took  the  statements  of  the  ship¬ 
pers.  The  committee  which  called  on  me  in  support  of  the 
increased  rates  to  Searsport  consisted  of  Mesjsrs.  Bean, 
Marks,  Haines,  another  gentleman  whose  name  I  don’t  re¬ 
member  and  another  gentleman  whose  name  I  don’t  re¬ 
member.  They  asked  Mr.  Martin,  who  was  one  of  our 
directors  and  a  potato  dealer,  to  come  to  my  office  with  them 
and  he  came.  Mr.  Martin  ships  very  heavily  through  Sears¬ 
port. 
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Recross -examination : 

The  Witness:  Lee  Higginson  &  Company  went  into  liq¬ 
uidation  in  June,  1932,  two  months  prior  to  the  effective 
date  of  the  rates  herein  in  question. 

“Q.  Did  they  in  any  way,  shape  or  manner  have  any¬ 
thing  to  do  with  the  making  of  rates  on  the  Bangor  & 
Aroostook  or  on  the  Maine  Central!  A.  Never,  and  I  can’t 
make  that  emphatic  enough.  The  only  thing  we  did — I  had 
sent  them  a  copy  of  the  earning  sheet,  which,  as  the  largest 
stockholder,  they  are  entitled  to  have.  I  have  dropped  into 
their  office  once  a  month  in  Boston  and  talked  with  Mr. 
Cotting  or  his  representative,  and  on  one  occasion  I  told 
this  story  to  him  about  the  case,  and  he  looked  at  me  and 
said,  ‘I  am  not  a  railroad  man.  I  don’t  want  to  interfere 
with  those  things.  I  don’t  know  anything  about  them,  and 
while  it  has  been  interesting  to  hear  you  talk  about  it,  I 
don’t  understand  any  more  now  than  when  you  started. 
Now,  we  are  going  to  leave  this  entirely  to  you.’ 

‘  ‘  So  I  do  want  to  dispel  any  feeling  or  any  idea  that  Lee 
Higginson  &  Company  directly  with  me  or  through  Frank 
Wright  or  any  other  agency  ever  attempted  in  the  slightest 
degree  to  influence  me.  I  want  it  to  be  very  emphatic.  It 
is  only  fair  to  them.  They  are  in  trouble  now,  and  I  want 
to  make  it  as  strong  as  I  can.” 

((Transcript  of  testimony,  pages  343-427.)) 

C.  A.  Powers  was  called  as  a  witness  for  complainants, 
and  being  first  duly  sworn  testified  as  follows: 

329  Direct  examination : 

The  Witness:  I  am  engaged  in  the  potato  business  and 
the  name  of  my  company  is  C.  A.  Powers  &  Company  with 
office  at  Fort  Fairfield,  Maine.  I  am  also  a  director  in  the 
Bangor  and  Aroostook  Railroad. 

We  ship  from  various  origins  and  have  shipped  through 
the  Searsport  gateway.  We  have  found  it  satisfactory  and 
the  service  through  the  route  very  good.  It  is  my  opinion 
that  the  rate  via  Searsport  should  not  be  increased  to  30 
cents.  I  have  not  found  potatoes  shipped  through  Sears¬ 
port  arriving  in  damaged  condition  at  destination,  except 
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occasional  frost  that  we  always  get  in  cold  weather.  That 
occurs  up  at  this  end  and  we  sometimes  get  it  jwhen  we 
ship  by  rail.  As  to  whether  shipments  by  boat  loadj  to  desti¬ 
nations  like  New  York  or  Philadelphia  break  th^  market, 
heavy  receipts  at  market  always  have  a  tendency  |to  injure 
the  market  or  lower  it  whether  by  rail  or  water,  it  makes 
no  difference. 

I  think  the  Searsport  route  is  vitally  necessary  for  the 
Maine  farmer  today.  This  is  so  because  with  the  volume 
of  potatoes  that  Maine  is  growing  at  the  present  dme  it  is 
necessary  for  us  to  have  markets  that  we  can  not  reach 
with  higher  freight  rates.  In  other  words  we  are  shipping 
potatoes  to  Gulf  ports,  Houston,  New  Orleans  an<jl  Tampa. 
With  our  western  market  cut  off,  as  it  is  this  ye^r  due  to 
more  potatoes  than  usual  in  Michigan,  we  are  c^it  out  of 
the  western  territory  and  need  the  Gulf  territory  to  take 
care  of  the  surplus.  If  it  were  not  for  the  Searsport  route 
we  could  reach  the  Gulf  markets  but  we  would  noi  have  as 
competitive  a  rate  as  we  get  by  the  boat  lines.  I  ^ould  not 
say  we  were  making  more  profit  via  Searsport  biit  we  are 
breaking  a  little  nearer  even.  I  don ’t  know  of  a  tiijne  it  was 
more  necessary  for  the  Maine  farmer  to  have  the  cheapest 
outlet  to  market  for  his  product  than  under  present  condi¬ 
tions.  We  have  had  seasons,  usually  not  followed  by  two 
seasons,  in  which  we  had  low  prices,  but  we  usually  had  a 
low  price  and  then  an  improvement  next  year.  The  last 
two  years  have  been  the  same,  we  are  selling  potatoes  at 
less  than  cost  of  production.  Personally  I  look  with  favor 
upon  the  development  of  this  Searsport  Route. 

Last  season  I  shipped  around  1500  to  1700  cars  and 
the  year  before  about  the  same.  We  buy  from  five  or  seven 
hundred  farmers.  Not  all  of  them  are  small  but  a  lot  of 
them  are.  These  potatoes  might  be  shipped  either  by  rail 
or  via  Searsport.  We  do  not  ship  any  potatoes  that 
330  we  do  not  own.  We  buy  from  the  small  shippers  or 
the  large  ones.  The  route  rate  is  always  op^n  but  we 
find  it  advantageous  to  market  through  the  water  rates  and 
the  Searsport  route  helps.  When  we  buy  potatoes  from 
the  farmers  we  hold  them  for  several  months  forj  a  rise  in 
the  market  and  if  the  market  goes  down  we  are  oqt  of  luck. 
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((Transcript  of  testimony,  pages  427  to  433.)) 

William  H.  Martin  was  called  as  a  witness  for  defendant, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  examination: 

The  Witness :  I  am  engaged  in  the  wholesale  potato  bus!  • 
ness  and  other  business.  I  am  also  a  director  of  the  Bangor 
and  Aroostook.  I  have  been  in  the  potato  business  about 
35  years.  Last  year  I  shipped  about  2500  cars  and  the  year 
before  3500  cars. 

I  have  had  experience  shipping  potatoes  through  Sears- 
port.  To  Gulf  ports  I  have  used  Searsport  some  but  pri- 
marilv  I  am  using  the  old  lines  out  of  Boston.  As  to  the 
effect  on  prices  in  the  Gulf  ports,  this  year  we  were  ship¬ 
ping  to  New’  Orleans  by  wray  of  Boston  on  the  Mooremack 
Line  and  w’hen  the  boats  came  into  Searsport  the  price 
went  down  5  cents  a  hundred  at  Newr  Orleans.  The  rate 
from  Searsport  was  6  cents  low^er.  The  benefit  of  that  rate 
reduction  went  to  the  other  end  and  not  to  Aroostook  County 
and  every  reduction  always  has. 

Cross-examination : 

The  Witness:  Prior  to  last  year  wre  always  shipped  by 
rail  but  last  year  and  this  year  on  part  of  our  shipments  we 
used  water  from  Searsport  and  this  year  also  Bucksport. 
It  is  cheaper  to  truck  to  Bucksport  and  ship  by  water.  We 
can  haul  as  easily  to  Bucksport  as  to  the  railroad  station. 
We  have  lost  markets  in  western  Pennsvl vania  that  we  had 
last  year.  That  territory  is  being  lost  altogether.  The 
Maine  farmer  has  less  territory  to  reach  now  than  formerly. 
This  restriction  of  market  is  an  absolute  fact  and  is  very 
serious.  It  has  become  absolutely  necessary  for  the  Maine 
farmer  to  find  cheap  outlets  to  the  markets  so  he  can  ex¬ 
pand  and  it  is  pretty  hard  to  expand.  I  am  using  Bucks¬ 
port  and  that  cheap  route  with  the  water  rates  and  cheap 
truck  rhtes  to  Bucksport  to  meet  competition.  We  have 
lost  our  western  Pennsylvania  markets  largely  to  the  State 
of  Michigan  but  we  may  get  it  again. 

331  I  differ  with  some  people  on  this  cheap  route  busi¬ 
ness.  Not  a  cent  that  has  been  saved  on  the  water 
shipments  came  back  to  the  county.  This  does  not  discour- 
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age  me  from  shipping  through  Bucksport  but  we  afe  obliged 
to  do  this  on  account  of  competition.  If  Searsport  were 
closed  up,  the  Aroostook  County  farmer  would  ^et  more 
for  his  potatoes.  I  will  say  that  the  way  it  looks  to  me  is 
that  every  one  that  tries  to  get  a  cheaper  outlet,  breaks  the 
price  so  much,  but  I  am  going  to  use  the  cheaper  outlet  be¬ 
cause  of  competition.  It  is  important,  equally  important, 
for  my  competitors  in  Aroostook  County,  to  whom  the 
Bucksport  route  isn’t  so  accessible,  to  find  a  clfeap  port 
outlet  for  his  potatoes  but  I  think  if  we  didn’t  hive  either 
outlet  we  would  be  better  off.  If  we  had  the  old  hiethod  of 
marketing  the  stuff  by  all  rail  there  wouldn’t  be  congestion 
and  prices  would  be  better  and  the  Aroostook  fariher  would 
be  better  off.  The  Searsport  gateway  is  in  competition  with 
the  Bucksport  gateway  and  I  don’t  know’  how  t^ie  Bucks¬ 
port  gateway  can  be  closed.  I  can’t  close  it.  I  d^n’t  think 
it  wrould  be  an  advantage  to  the  Aroostook  farmer  to  close 
the  Searsport  gateway  and  let  shipments  continue  through 
Bucksport  but  I  think  if  all  shippers  kept  out  of  there 
they  w^ould  be  better  off. 

Today  I  ship  all  rail  and  via  Searsport.  I  think|  probably 
20  percent  of  the  stuff  goes  to  Searsport.  I  am  shipping 
more  through  Searsport,  a  great  deal  more  than  through 
Bucksport.  I  think  the  natural  outlet  for  Maine  potatoes 
to  southern  territory  is  by  Boston  and  the  standard  Moore- 
mack  vrater  line.  I  think  it  w’ould  work  just  as  well  for 
Aroostook  County  if  all  water  routes  other  than  from  Bos¬ 
ton  were  abolished  but  I  am  not  sure  about  that.  Assum¬ 
ing  that  the  Bucksport  route  is  going  to  remain  open,  I 
would  not  think  under  those  circumstances  of  closing  the 
Searsport  route. 

((Transcript  of  testimony,  pages  433-450.)) 

Frank  W.  Nolan  was  called  as  a  witness  for 
ants,  and  being  first  duly  sw’orn  testified  as  follcj 

Direct  examination: 


complain- 
ws : 


The  Witness:  I  live  at  Drexel  Hill,  Pennsylyania,  and 
appear  under  subpoena.  I  am  president  of  the  Delaware 
Contracting  Corporation  which  does  the  stevedoring 
332  work  at  Searsport.  We  are  not  an  agent  <^f  the  Ban- 
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gor  and  Aroostook  or  of  the  steamship  companies  but  are 
employed  by  the  shippers. 

My  company  first  started  doing  this  stevedoring  work  at 
Searsport  in  October,  1931.  By  stevedoring  we  mean  the 
transfer  of  the  potatoes  from  the  car  and  stowing  them  in 
the  ship.  We  were  operating  at  Searsport  when  the  first 
ship  was  loaded  there  on  October  18,  1931.  Prior  to  that 
time  we  made  our  arrangements  with  the  Bangor  and 
Aroostook  for  doing  the  stevedoring  work.  Our  parent 
company,  the  Jarka  Corporation,  is  one  of  the  best  known 
stevedores  along  the  Atlantic  Coast  and  it  is  a  pretty  big 
company. 

In  December  we  put  in  special  conveyors  at  Searsport 
for  the  loading  of  potatoes.  This  was  done  because  of  the 
temperature.  The  former  method  of  handling,  by  use  of 
hand  labor  and  ship’s  tackle,  would  have  caused  freezing 
of  the  potatoes  in  cold  weather.  The  use  of  conveyors 
speeded  up  the  handling  of  the  potato  traffic  and  I  think  we 
can  load  180  cars  in  48  hours  if  they  are  available  and  on 
the  double  track  side  of  the  pier. 

I  have  a  letter  dated  January  22,  1932,  from  Mr.  Hallett, 
General  Manager  of  the  Bangor  and  Aroostook,  in  which 
he  said  in  part:  “  ‘With  all  of  these  efforts  to  divert  the 
business  from  Searsport  staring  us  in  the  face,  I  think  you 
will  appreciate  the  necessity  of  having  the  service  at  Sears¬ 
port  pretty  nearly  one  hundred  per  cent  satisfactory.  ’  ”  We 
consider  the  service  at  Searsport  today  is  100  percent  satis¬ 
factory.  We  still  have  a  lot  of  things  to  learn  but  we  think 
as  far  as  we  can  go  and  as  far  as  the  railroad  can  go  ap¬ 
parently,  with  the  facilities  we  have,  it  isn’t  a  bad  opera¬ 
tion. 

Examiner  Johnson:  We  will  adjourn  until  9:30  tomorrow 
morning. 


January  26,  1933, 

Met  pursuant  to  adjournment  at  9 :30  A.M. 

Our  stevedoring  corporation  handles  all  kinds  of  freight 
including  potatoes  at  the  destination  ports  of  Newark,  Phil¬ 
adelphia,  New’  York,  Baltimore  and  Norfolk.  Our  experi¬ 
ence  with  handling  potatoes  at  these  ports  is  that  their 
condition  upon  arrival  is  excellent.  I  haven’t  seen  a  cargo 
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from  Searsport  unloaded  at  an  Atlantic  port  jvith  any 
heavy  damage  and  I  have  only  seen  one  steajmer  with 
333  a  slight  damage.  The  comments  of  people  vfho  ought 
to  know  and  the  receivers  of  potatoes  at  Atlantic 
sea  ports  have  all  been  that  the  condition  of  thesd  potatoes 
is  excellent. 

Cross-examination : 

The  matter  of  potatoes  coming  from  Maine  by  ^Tater  and 
through  the  Searsport  gateway  was  a  subject  familiar  to 
every  American  steamship  operator  in  the  New  York  har¬ 
bor  throughout  the  summer  of  1931.  We  did  not  wait  to 
have  the  business  develop  but  made  the  necessary  contact 
and  arrangements  to  get  the  stevedoring  work  when  it  be¬ 
gan.  Under  our  contract  with  the  Bangor  and  Arojostook  we 
assumed  complete  responsibility  for  handling  the  steve¬ 
doring  work  at  Searsport  and  we  do  it  on  our  own  account 
as  an  independent  contractor;  we  do  not  act  as  an  agent  for 
the  railroad  company  in  any  way.  Our  practice  at  other 
ports  is  the  same.  We  agreed  to  supply  and  furnish  all 
necessary  facilities  and  have  done  so  and  we  furnish  the 
same  facilities  at  the  other  ports  where  we  operate. 

Redirect  examination: 

The  Bangor  and  Aroostook  in  the  early  period  and 
throughout  the  first  season  1931-32  certainly  did  e  verything 
possible  to  help  us  under  the  circumstances  in  Expediting 
the  flow  of  traffic  through  this  port. 

Recross-examination : 

The  Witness:  I  have  not  personally,  and  no  one  in  my 
organization  either,  has  had  any  less  help  or  cooperation 
from  the  Bangor  and  Aroostook  or  any  less  enthusiasm  in 
expediting  the  movement  since  July,  1932  than  fwe  had  at 
any  time  previous. 

((Transcript  of  testimony,  pages  450-499.))  j 

Edgar  Kleinhans  was  called  as  a  witness  for  interveners, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  examination: 

The  Witness :  I  am  engaged  in  the  wholesale  potato  busi¬ 
ness,  receiving  and  distributing  potatoes  at  Harlem  River, 
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New  York,  and  have  been  in  the  business  for  35  years.  I  am 
familiar  with  the  complaint  being  heard  here  and  have 
been  present  at  the  hearing.  I  represent  and  assume  to 
speak  here  for  practically  all  the  receivers  and  distributors 
of  New  York  City. 

I  receive  most  of  my  potatoes  from  Aroostook 
334  County  and  have  been  getting  potatoes  from  there 
for  25  years.  This  is  practically  from  the  time  they 
started  to  ship  from  Aroostook  County.  I  purchase  pota¬ 
toes  from  the  farmer  in  Aroostook  County  and  pay  cash 
for  my  purchases.  I  have  warehouses  at  three  points  in 
Aroostook  County,  Caribou,  Fort  Fairfield  and  Goodrich, 
and  load  from  there.  The  greatest  proportion  of  my  ship¬ 
ments  I  receive  by  rail  but  I  have  received  some  shipments 
by  water  through  Searsport. 

We  have  made  a  practice  of  shipping  high  grade  Aroos¬ 
took  County  potatoes  into  New  York  and  have  made  it  a 
practice  to  keep  away  from  the  poorer  grade,  as  much  as 
possible.  This  method  of  conducting  our  business  has,  in 
my  opinion,  raised  the  value  of  Aroostook  County  potatoes 
above  others.  The  entire  trade  has  been  trying  for  years 
to  establish  a  better  grade  of  potatoes,  particularly  on 
Aroostook  County  potatoes.  New  York  has  handled  in 
some  years  a  third  or  more  than  a  third  of  the  entire  crop 
of  Aroostook  Countv. 

In  the  1931-1932  season  the  movement  through  Sears¬ 
port  to  New  York  began  and  I  have  detected  the  following 
effect:  They  came  in  in  very  heavy  volume  and  more  or 
less  damaged  condition,  that  is  a  heavy  volume  at  one  time, 
and  thev  were  thrown  on  the  market  and  immediatelv  drove 

V  * 

down  the  price,  and  more  or  less  of  the  stuff  was  cracked 
and  shattered  in  transit  and  there  was  more  or  less  rot 
created  in  the  steamers.  They  dropped  their  prices  on  the 
boats  and  we  would  get  an  accumulation  on  the  market 
causing  a  glut,  and  the  price  would  drop  off  from  15  to  25 
cents  a  hundred.  This  reduction  in  the  price  at  market 
was  imnlediately  reflected  in  Aroostook  County,  because 
New  York  City  regulates  the  price  in  Aroostook  County. 
It  is  the  heaviest  receiver.  I  have  an  example  in  mind. 
“Ten  days  ago  there  was  very  heavy  receipts  by  water  in 
New  York  City,  that  is,  the  Port  of  New  York,  and  the 
prices  be£an  to  decline.  They  were — I  think  our  yard  price 
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was  $1.15  a  hundred.  Our  holdings  at  Harlem  Biver  was 
probably  60  cars.  They  kept  declining  until  Tuesday  this 
week,  when  our  price  got  down  to  less  than  a 
hundred,  the  yard  price,  and  the  steamer  prices  got  down 
to  90  cents  and  less.” 

Potatoes  that  move  all  rail  demand  a  higher  price  than 
those  arriving  by  water.  This  indicates  that  the  rail  pota¬ 
toes  far  superior  in  quality  to  the  steamer  j  potatoes. 
335  Another  instance  where  a  large  influx  oi]  potatoes 
from  Searsport  by  water  effected  the  pric|e  in  New 
York  was  last  spring,  about  May  10th.  There  w^re  heavy 
receipts  of  steamer  potatoes  in  the  Port  of  New  5fork.  The 
market  declined.  There  was  one  consignment  of  i  hundred 
cars  and  the  consignees  were  unable  to  take  them  owing 
to  the  heavy  glut.  I  think  it  was  mostly  in  the  Port  of 
Newark.  Prices  kept  declining  until  late  in  June  and  were 
as  low  as  75  cents  a  hundred,  having  been  $1.15  about  May 
10th.  That  resulted  in  this  reduction  from  $1.15  early  in 
May  to  75  cents.  There  were  also  shipments  of  inferior 
quality  potatoes  that  arrived  in  Brooklyn.  These  potatoes 
sold  from  around  $1.25  per  150  pound  sack.  They  eventu¬ 
ally  sold  for  as  low  as  25  cents  a  sack.  The  effect  was  that 
the  price  of  potatoes  in  Aroostook  County  went  down  to 
nothing.  A  lot  of  them  were  dumped  because  cjf  this  su¬ 
perior  stuff  being  offered. 

It  has  been  my  observation  that  the  potatoes  |that  move 
into  the  metropolitan  area  by  water  are  inferioif  in  condi¬ 
tion  to  those  moving  all  rail,  no  question  about  tl^at.  I  have 
noticed  a  little  frost  which  is  not  apparent  wherl  unloaded 
from  cars  into  the  steamer.  Naturally  they  thaw  out  and 
and  that  leaks  down  through  a  large  consignment.  If  they 
come  by  rail  they  move  in  smaller  quantities  and  are  re¬ 
conditioned  causing  very  little  damage.  I  would  pay,  in  my 
opinion,  the  movement  via  Searsport  has  been  far  from 
advantageous  to  the  potato  dealer  in  Aroostook  County 
and  the  distributor  in  New  York.  It  has  been  trerv  much 
against  them  because  it  has  hurt  the  quality  of  Aroostook 


potatoes.  “In  our  market  we  have  established  a 


for  Aroostook  potatoes,  and  this  stuff  coming  through  by 


boat  is  more  or  less  packed  and  being  out  as 


potatoes,  Maine  potatoes,  and  naturally,  if  a  consumer  gets 


reputation 


Aroostook 
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a  bag  of  potatoes  which  will  have  chopped  or  cracked  stuff 
in  it  they  don’t  want  any  more  Maine  potatoes.” 

My  interest  is  the  same  as  that  of  the  grower  in  maintain¬ 
ing  a  high  price.  If  the  grower  goes  out  of  business  in 
Aroostook  we  have  to  establish  an  entirely  new  line  of  con¬ 
nections.  We  do  not  handle  the  cheaper  grades  of  Maine 
potatoes  but  supply  the  trade  which  demands  this  quality 
with  potatoes  from  New  York  State  which  we  receive  in 
bulk.  The  movement  through  Searsport  and  distribution 
through  large  retail  distributors  in  New  York  has  af¬ 
fected  the  price  in  New  York.  For  instance,  the 
336  chain  stores  put  on  a  sale  two  weeks  ago  of  15 
•  pounds  for  19  cents,  which  was  lower  than  the  good 
retail  stores  could  sell  for  when  buying  the  better  grades 
of  potatoes. 

Cross-examination : 

The  Witness:  We  cater  to  the  better  trade,  high  class 
hotels,  restaurants  and  supply  men  and  to  high  class  gro¬ 
cery  supply  men  and  such  trade  as  that.  Our  potatoes  have 
enjoyed  a  premium  in  the  New  York  market  for  years.  In 
the  last  few  years  the  better  grade  of  Aroostook  potato  has 
practically  crowded  out  all  other  varieties  of  potatoes.  Last 
year,  for  illustration,  I  didn’t  handle  one  car  of  New  York 
State  potatoes.  We  hadn’t  tried  to  compete  with  the  lower 
quality  of  boat  stuff.  This  year  I  am  handling  25  percent 
New  York  State  potatoes. 

There  is  a  definite  distinction  between  Long  Island 
potatoes  and  New  York  State  potatoes,  though  both  are 
grown  within  the  State  of  New  York.  This  distinction  is 
recognized  throughout  the  trade.  Our  lowest  rate  for  truck¬ 
ing  of  Long  Island  potatoes  has  been  12  cents  a  hundred. 
The  Long  Island  potatoes  come  in  by  truck  and  New  York 
State  potatoes  come  by  rail.  The  rail  rate  on  New  York 
State  potatoes  is  28-1/2  cents  and  in  some  cases  30  cents. 
The  Long  Island  potato  is  a  high  grade  quality,  better  than 
the  Maine  potato,  far  better.  The  New  York  State  pota¬ 
to  is  of  poor  quality  though  we  call  some  “pretty  good 
quality.” 

The  quality  of  Aroostook  potatoes,  if  well  graded  is  very 
high.  Their  main  defect  is  that  they  are  a  very  brittle  po- 
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tato  and  when  dropped  they  will  shatter,  that  isj  split  or 
open  up. 

The  standard  which  we  employ  in  purchasing  |  potatoes 
is  such  that  only  the  highest  grade  of  Maine  potatoes  can 
meet  it.  I  think  the  poorer  grades  should  stay  at  |iome.  It 
would  make  a  higher  price  for  the  crop  that  is  ijiarketed. 
The  potatoes  which  I  ship  out  of  the  State  of  Maine  are  a 
higher  grade  of  potato  than  usual,  absolutely,  and  I  ship  it 
down  to  New  York  for  sale  to  the  high  class  better  trade, 
but  also  to  the  ordinary  trade.  I  would  say  between  25  and 
50  percent  of  Aroostook  potatoes  reaching  New  York  are 
graded  as  high  as  mine.  What  I  mean  by  the  |  potatoes 
which  should  be  left  on  the  farm  is  the  small  potato  which 
is  called  a  cull  and  is  sold  for  around  15  cents.  Tjie  starch 
factories  take  them  and  dealers  speculate  j  on  them. 
337  They  are  defective  potatoes.  There  has  beep  a  heavy 
movement  of  that  stuff  to  New  York  in  [the  past 
years.  A  barrel  of  small  potatoes  takes  the  place  of  a  bar¬ 
rel  of  large  potatoes  and  displaces  the  sale  of  the  higMbr 
priced  potatoes.  We  are  paying  at  Caribou  7 6  cents  a 
barrel  today,  the  usual  price  for  the  average  run  i£  60  cents. 
We  as  a  rule  pay  a  premium  to  the  farmer.  The  usual  run 
of  potatoes  which  demand  60  cents  are  not  small,  inferior 
potatoes,  but  they  are  not  graded  as  closely  as  we  grade 
them. 

I  would  not  say  that  United  States  grade  1  potatoes  are 
inferior,  they  are  inferior  only  to  the  fancy  ones.  The 
bulk  of  these  U.S.  grade  1  potatoes  command  60  cents  a 
hundred  today  and  they  have  great  difficulty  in  standing  a 
52  cent  rail  rate  to  New  York  under  present  conditions,  but 
I  don’t  think  a  cheaper-  route  helps  any.  The  cheaper  route 
helps  when  it  starts  but  ultimately  hurts  the  Aroostook 
farmer.  It  is  not  my  position  that  the  water  inovement 
should  cease  but  rather  that  a  moderate  regulajted  move¬ 
ment  should  continue  at  rates  somewhat  in  line  -with  the  all 
rail  rates.  When  I  say  regulated  I  mean  a  continuous  regu¬ 
lated  arrival  by  water  not  five  steamers  arriving  at  once. 
In  the  fall  of  1931  I  received  two  consignments  of  pota¬ 
toes  by  water  from  Searsport.  They  were  premium  pota¬ 
toes.  Some  of  the  potatoes  in  these  consignment^  were  in  a 
shattered  condition  upon  arrival.  That  was  a  ^ear  and  a 
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half  ago  and  estimating  the  percentage  shattered  is  difficult 
but  there  may  have  been  10  bags  out  of  100  shattered. 

I  would  say  that  the  saving  in  transportation  charges  by 
use  of  thb  water  route  does  not  go  back  to  the  grower  in 
Maine.  He  may  possibly  benefit  and  get  a  little  more  money 
at  first  but  by  the  time  the  stuff  arrives  and  has  caused  a 
depressioh  in  the  market  the  ultimate  result  is  that  prices 
are  lower. 

((Transcript  of  testimony,  pages  499-548.)) 

Alfred  Wieners  was  called  as  a  witness  for  interveners, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  examination: 

The  Witness :  I  am  engaged  in  the  wholesale  potato  busi¬ 
ness  in  New  York  at  Harlem  River  and  have  been  in  the 

potato  business  20  years.  I  represent  here  other 
338  dealers  totaling  14  or  15  receivers  at  Harlem  River. 

I  feel  more  or  less  the  same  way  as  Mr.  Kleinhans 
regarding  the  relative  merits  of  shipping  into  the  New  York 
market  from  Maine  by  rail  and  water.  My  answers  would 
be  approximately  the  same  as  those  of  Mr.  Kleinhans.  All 
of  the  potatoes  I  receive  from  Maine  are  premium  potatoes. 

Cross-examination : 

The  Witness :  It  would  be  expensive  for  us  to  move  our 
location  from  Harlem  River.  Potatoes  coming  into  New 
York  by  boat  are  accessible  to  us  and  we  could  handle  them 
by  trucking  from  the  boats.  I  would  have  to  pay  a  truck¬ 
ing  charge  but  we  do  have  four  motor  trucks  traveling  back 
and  forth  daily  between  territory  where  the  potatoes  would 
be  unloaded  and  our  place  of  business.  The  handling  by 
truck  would  be  a  slight  additional  expense.  There  is  some 
disadvantage  in  the  handling  of  potatoes  arriving  by  water 
due  to  our  location.  That  is  one  of  the  reasons,  somewThat, 
why  I  don’t  care  to  see  the  business  come  in  by  water.  I 
think  the  rail  rates  on  potatoes  from  Maine  are  too  high. 
It  is  easier  for  the  premium  potatoes  to  pay  the  rate  than 
the  ordinary  grades  and  the  rail  rate  is  a  heavier  burden  on 
potatoes  which  do  not  command  a  premium.  I  have  had  no 
experience  with  water  shipments.  We  receive  our  rail  ship¬ 
ments  ih  bulk,  that  is,  the  potatoes  do  not  arrive  in  bags,  and 
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we  grade  and  package  the  bulk  potatoes  thus  received.  If  we 
handled  potatoes  by  boat  it  would  mean  the  gradual  aban¬ 
donment  of  our  Harlem  River  place  of  business  and  we 
don’t  want  to  do  this.  I  prefer  all-rail  shipments  all  the 
time.  We  are  in  competition  with  others  who  use  the  boat 
service  and  it  is  human  nature  to  try  to  have  as  little  and 
as  few  competitors  as  possible.  It  isn’t  competition  of  the 
same  kind  of  potatoes  to  which  I  object,  it  is  the  indirect 
effect  on  the  price  of  potatoes  received  by  rail  ;o  which 
I  object. 

((Transcript  of  testimony,  pages  548-566.)) 

Paul  Jackins  was  called  as  a  witness  for  complainants, 
and  being  first  dulv  sworn  testified  as  follows : 

Direct  examination: 

The  Witness :  I  am  connected  with  the  company  of  A.  E. 
Mooers,  potato  shippers  and  growers.  We  purchase  pota¬ 
toes  from  both  large  and  small  farmers.  We  ship 
339  through  the  Searsport  route  and  have  found  it  satis¬ 
factory.  The  steamship  service  via  that  route  is 
very  satisfactory.  The  potatoes  get  to  destination  in  fair 
condition. 

As  to  the  benefit  to  Maine  farmers  because  of  tpe  trans¬ 
portation  charges  via  Searsport,  as  I  see  it,  the  wa|:er  route 
is  cheaper  than  the  all-rail  route  and  prices  at  $1  a  hundred 
if  we  get  a  transportation  rate  by  water  lower  than  by  rail, 
I  think  the  Aroostook  farmer  benefits.  The  price  per  bar¬ 
rel  in  New  York  this  season  is  $1.65.  With  the  rate  of  90 
cents  per  barrel  the  margin  which  the  farmer  receives  for 
his  potatoes  is  75  cents  per  barrel.  The  price  paid  to  the 
farmers  for  potatoes  is  based  on  the  lowest  transportation 
we  have  to  our  big  markets.  The  difference  in  the  rates  to 
Boston  and  New  York  is  13  cents,  the  rail  rate  to  New 
York  being  that  much  more  than  the  rail  rate  to  Boston. 
In  the  New  York  market  we  receive  13  cents  a  hundred 
pounds  more  than  we  receive  in  Boston.  I  believe  the 
Searsport  route  helps  the  farmer  find  a  market  for  his 
potatoes.  If  the  Searsport  route  were  closed,  in  myi  opinion, 
“ there  would  be  more  potatoes  dumped  in  Aroostbok  than 
there  has  been  before.” 
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I  heard  the  testimony  this  morning  about  the  arrival  of 
a  vessel  ih  Brooklyn  in  May  breaking  the  market  price  on 
potatoes.  As  I  understood  it,  it  was  the  condition  of  the 
potatoes  that  caused  the  breaking  of  the  market.  I  per¬ 
sonally  had  something  to  do  with  that  movement  and  the 
cause  was  the  handling  by  the  receiver  who  was  selling  the 
potatoes  on  a  commission  basis.  This  receiver  had  no 
money  and  purchased  the  potatoes  in  Aroostook  County 
payable  by  arrival  drafts.  When  the  potatoes  arrived  in 
Brooklyn  he  didn’t  have  money  to  finance  them;  the  mar¬ 
ket  was  over-supplied  and  he  couldn’t  sell  them.  His 
plan  was  that  if  the  market  was  good  he  would  take  them 
but  if  for  any  cause  he  couldn’t  get  the  price,  he  couldn’t 
take  the  potatoes,  and  the  market  did  not  turn  out  as  he 
planned.  When  the  potatoes  arrived  he  was  taking  a  loss 
on  every  bag  and  having  no  money  couldn’t  do  it.  Potatoes 
are  not  ordinarily  handled  in  the  large  eastern  markets 
by  operators  unable  to  finance  them.  This  was  not  a 
typical  illustration  of  handling  in  the  potato  trade  but  was 
a  very  unusual  situation. 

*  i 

Prior  to  the  opening  of  the  Searsport  route  we  shipped 
all-rail  and  some  through  Boston  rail  and  water. 
340  We  never  shipped  through  Boston  rail  and  water 
to  New  York  or  Philadelphia.  We  shipped  to  Sears¬ 
port  at  the  23-1/2  cent  rate  before  it  was  increased.  The 
effect  of  the  rate  increase  on  the  shipments  of  our  com¬ 
pany  and  its  operations  was  as  follows:  This  past  fall  we 
did  some  trucking  to  Eastport.  The  stevedoring  and  the 
water  rate  from  Eastport  were  slightly  higher  than  through 
Searsport  but  we  were  able  to  truck  them  to  Eastport  at  a 
saving  Qf  8  cents  per  hundred  rather  than  under  the  rail 
rate  of  25  cents  from  our  origin  to  Searsport.  We  have 
shipped  through  Searsport  at  the  increased  rate  and  have 
made  a  profit  on  those  shipments.  The  profit  on  these 
shipments  was  larger  than  on  all  rail  shipments.  This 
season  through  Searsport  and  Eastport  our  shipments  by 
water  probable  came  to  60  percent  of  our  total  shipments. 
If  the  tail  rate  to  Searsport  had  not  been  increased  the 
shipmehts  trucked  to  Eastport  would  have  moved  by  rail 
to  Searsport.  The  only  reason  we  trucked  to  Eastport 
was  because  of  the  rate  increase  to  Searsport.  There  was 
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couldn’t 


ould  say- 
shipped 


no  other  way  we  could  protect  ourselves.  We 
have  shipped  by  rail. 

It  is  a  hard  thing  to  estimate,  but,  roughly,  I  w 
probably  5  or  6  percent  of  the  total  Maine  potatoes 
command  a  premium  above  the  standard  price.  Practically 
all  of  these  premium  potatoes  go  into  New  York,  more  par¬ 
ticularly  the  Harlem  River  district  where  dealers,  special¬ 
ize  in  these  premium  potatoes.  This  is  a  peculiar  situa¬ 
tion.  Perhaps  one-third  of  the  potatoes  going  to  New 
York  both  rail  and  water  consists  of  premium  potatoes. 

Cross-examination : 

The  Witness :  Our  concern  shipped  1500  cars  last  season, 
growing  ourselves  about  300  cars,  the  balance  b£ing  pur¬ 
chased  from  the  farmers.  The  price  of  potatoes  in  the 
Boston-New  York  markets  for  some  months  has  b^en  about 
the  same.  We  shipped  through  Eastport  during  Septem¬ 
ber  and  October  1932  and  during  this  season  the  New  Jer¬ 
sey  and  Long  Island  potatoes  are  being  flooded  into  New 
York.  We  couldn’t  ship  by  rail  and  used  the  bojits. 

((Transcript  of  testimony,  pages  566-584.))  j 

Fred  Doherty  was  called  as  a  witness  for  complainants, 
and  being  first  duly  sworn  testified  as  follows: 


Direct  examination: 


341 


The  Witness :  I  am  a  member  of  the  firn|i  of  Bald¬ 
win  &  Doherty  located  in  Houlton,  Maine,  engaged 
in  the  business  of  buying  and  shipping  potatoes.  |  We  used 
the  Searsport  route  last  year  and  this  year  have! done  con¬ 
siderable  trucking  to  Bucksport  and  Eastport.  I  We  have 
used  the  Searsport  gateway  this  year  very  littlei.  This  is 
explained  by  the  fact  that  we  could  get  the  potatoes  to  the 
seaboard  by  truck  cheaper  this  year,  the  truck  rate  being 
20  cents  against  25  cents  for  rail  transportation  to  Sears¬ 
port.  When  we  used  the  Searsport  route  it  was  reasonably 
satisfactory  and  the  present  truck  route  is  very  satisfac¬ 
tory,  no  trouble.  I  couldn’t  say  whether  we  worjld  use  the 
Searsport  route  if  the  rate  were  reduced  becaus^  the  truck 
rates  are  fullv  satisfactory. 

I  think  it  is  very  necessary  for  the  Maine  farmers  to 
have  a  cheaper  outlet  than  the  all-rail  routes.!  I  would 
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think  it  is  vital  4 ‘if  we  are  going  to  continue  in  the  potato 
business. 9  9 

“Q.  Could  you  continue  your  operations  today  under 
all  rail  rates?  A.  I  wouldn’t  attempt  it. 

“Q.  You  mean,  would  you  go  out  of  business  before  trying 
it?  A.  Yes,  sir.” 

((Transcript  of  testimony,  pages  584-590.)) 

Frank  E.  Richter  was  called  as  a  witness  for  complain¬ 
ants,  and  being  first  duly  sworn  testified  as  follows : 

Direct  examination: 

The  Witness:  I  am  connected  with  the  Woodman  Potato 
Company,  Presque  Isle,  as  traffic  and  office  manager  and  I 
come  in  contact  with  the  commercial  phases  of  the  business, 
including  such  things  as  prices.  My  company  purchases 
potatoes  from  both  small  and  large  farmers;  I  would  say 
between  five  and  seven  hundred  farmers  sell  us  potatoes 
during  a  shipping  season.  I  would  say  that  there  has  been 
an  increasing  difficulty  of  late  in  finding  markets  for  pota¬ 
toes.  We  formerly  got  into  Pittsburgh  and  terrritoiy  west 
in  the  State  of  Ohio  and  around  Detroit,  Michigan.  This 
was  a  very  important  market  but  we  have  lost  it  to  the 
potato  producers  in  Michigan,  Wisconsin  and  Minnesota 
due  to  the  reduction  in  their  freight  rates. 

In  my  opinion,  the  Maine  potato  crop  can  absolutely  not 
be  marketed  todav  under  the  all  rail  rates.  I  don’t 
342  know  how  the  farmer  can  market  his  potatoes  if  he 
couldn’t  find  a  route  cheaper  than  the  all  rail  route. 

We  buy  all  our  potatoes  and  pay  cash  to  the  farmers 
for  them.  We  find  the  markets,  assume  the  risk  of  trans¬ 
portation,  and  the  additional  cost  that  enters  into  market¬ 
ing* 

We  have  used  the  Searsport  route  extensively  and  have 
found  it  satisfactory.  So  far  as  I  can  determine  our  pota¬ 
toes  arrive  at  market  via  boats  in  as  good  conidtion  and,  in 
some  cases,  in  better  condition  than  by  all  rail.  I  have  not 
heard  of  them  arriving  at  destination  sprouted,  cracked, 
shattered.  During  the  1931-32  season  we  shipped  between 
2500  and  3,000  cars  of  potatoes  via  Searsport  in  boats  to 
New  York  and  as  far  south  as  Houston  and  Galveston, 
Texas,  and  we  had  no  serious  difficulty  with  any  of  our 
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potatoes  by  water  any  more  than  we  did  by  rail  movement. 

Prior  to  the  opening  of  the  Searsport  route,  the  rate 
from  Presque  Isle  to  New  Orleans,  Louisiana,  rail  and 
water  through  New  York  was  86-1/2  cents.  Via  Searsport 
when  it  opened,  the  rate  was  23-1/2  cents  to  Searsport 
plus  a  water  rate  of  40  cents  to  New  Orleans,  ijnaking  a 
through  rate  of  63-1/2  cents.  This  year,  due  to  ^earsport 
competition,  the  rate  through  the  Port  of  Boston  via  the 
regulated  lines  is  66  cents  and  the  rate  via  the  Searsport 
gateway  is  55  cents.  Potatoes  are  selling  in  New  Orleans 
for  $1.05  per  hundredweight.  With  a  rate  of  86-fL/2  cents 
we  would  get  back  here  18-1/2  cents  but  with  th^  rate  via 


hundred. 
$6.35  for 


Searsport  of  55  cents  we  do  get  back  50  cents  per 
The  cost  of  $5  per  car  for  refrigerator  cars  and 
protective  service  and  the  handling  and  cost  of  packaging 
must  come  out  of  what  we  get  back.  These  costs  of  han¬ 
dling  and  packaging  and  car  service  aggregate  almost  25^ 
per  barrel. 

Prior  to  the  opening  of  the  Searsport  route,  the  rate  to 
any  Texas  destination,  rail  and  water  via  New  York,  was 
$1.10  per  hundred.  Via  Searsport  at  the  rail  rate  of  23-1/2 
cents  to  that  point  and  50  cents  from  Searsport  to  [Houston, 
the  through  rate  was  73-1/2  cents.  Due  to  coinpetition 
from  Colorado  to  this  market,  the  water  lines  from  Sears- 
port  found  it  necessary  to  reduce  their  charges  to  allow 
us  to  get  in  there  in  competition.  The  present  r^te  totals 

to  Sears- 
could  not 

343  get  into  the  Texas  markets  over  the  rail  waiter  route 

0.  If  we 
we  would 
and  it  is 


55  cents  via  Searsport,  of  which  30^  is  the  rate 
port.  With  ijrices  of  potatoes  at  $1.10  we 


via  New  York  over  which  the  rate  was  $1. 
didn’t  have  the  benefit  of  the  Searsport  gateway 
not  have  been  able  to  get  potatoes  into  Texas 
proven  by  the  fact  that  before  the  opening  of  the  Sears¬ 
port  gateway  there  were  no  table  potatoes  that  moved 
into  the  Texas  territory.  We  are  now  shipping  table  stock 
into  Texas  via  the  Searsport  gateway.  There  is  at  pres¬ 
ent  a  rate  of  66  cents  rail  and  water  to  Texas  via  Boston 
but  the  rate  via  Searsport  gives  us  a  saving  of  16  cents 
below  that.  There  is  a  rail  water  rate  via  lin^s  subject 
to  the  Interstate  Commerce  Commission  operating  through 
Portland  of  54-1/2  cents.  We  have  vessels  arriving  at 
seaboard  markets  all  the  time  all  the  way  around  to  Texas 
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and  I  have  heard  of  no  instance  where  prices  have  fluc¬ 
tuated  due  to  the  arrival  of  a  boat  and  I  keep  in  touch 
with  those  prices  the  year  around. 

All  the  potatoes  we  sell  are  sold  on  the  basis  of  deliver¬ 
ing  a  nice  grade  number  one.  We  assume  the  risk  of  trans¬ 
portation  in  every  case. 

“Q.  Can  you  tell  us  in  a  sentence  what  this  Searsport 
route  means  to  your  company.  A.  It  means  our  very  life. 

“Q.  Perhaps  I  should  not  get  personal,  but  I  wish  you 
would  tell  us  what  vou  told  me  at  breakfast  this  morning, 
what  it  means  to  you  personally.  A.  To  me  personally? 

“Q.  Yes,  as  you  see  it,  in  an  honest  way.  A.  As  I  see 
it  in  an  honest  way,  if  the  port  of  Searsport  is  closed,  due 
to  high  rates,  not  only  the  firm  that  I  work  for,  but  quite 
a  few  of  the  others,  will  have  to  fold  up.  Of  course,  that 
would  mean  my  own  job.  ’ 9 

Cross-examination : 

The  Witness:  We  shipped  in  the  1931-32  season  between 
4,000  and  5,000  cars.  The  previous  season  we  shipped  less. 
We  use  about  25  warehouses.  One  warehouse  has  the 
capacity  of  30,000  barrels  of  potatoes  and  the  rest  have  a 
capacity  of  21,000  or  22,000  barrels.  The  price  of  potatoes 
in  Aroostook  County  is  governed  by  the  law  of  supply  and 
demand  but  the  demand  has  more  to  do  with  it  than  the 
supply. 

The  majority  of  the  potatoes  shipped  out  of 
344  Aroostook  County  are  shipped  by  dealers  but  a  great 
majority  of  the  dealers  are  also  growers. 

One  of  our  largest  customers  is  -T.  L.  Budreau,  Savannah, 
Georgia.  We  also  sell  to  the  Atlantic  Commission  Com¬ 
pany. 

((Transcript  of  testimony,  pages  590-612.)) 

A.  B.  Wachlin  was  called  as  a  witness  for  complainants, 
and  being  first  dulv  sworn  testified  as  follows : 

Direct  examination : 

The  Witness:  I  reside  at  Fort  Fairfield,  and  I  am  a 
potato  shipper.  I  am  secretary  of  the  Main  Potato  Growers 
&  Shippers  Association.  I  have  a  list  of  the  members  of 
that  organization.  This  list  is  offered  as  exhibit  No.  56. 
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It  lists  51  members  of  the  association  who  are  parties  to 
the  complaint.  There  are  100  members  in  the  association. 
The  list  covers  those  members  who  made  a  written  request 
to  be  joined  as  parties  to  this  complaint. 

(I.C.C.  Exhibit  No.  56  is  made  a  part-  hereof  a|s  “Sheet 
62.”)  ! 

Cross-examination : 

My  own  company  shipped  1160  cars  of  potatoes  via 
Searsport  in  the  1931-32  season  and  600  all  rail.  We 
shipped  to  New  York  every  month  during  the  1931-32 
season  with  the  exception  of  September,  I  think,  j  The  rate 
continued  at  17  cents  throughout  the  1931-32  season  for 
dock  delivery  at  New  York.  The  rate  throughout!  the  same 
season  to  Philadelphia  was  17  cents,  ship’s  tackle.  The 
rate  to  Baltimore  for  dock  delivery  was  19  cents  at  the 
very  start  of  the  season ;  it  was  then  made  18  cent|s  and  left 
there.  We  use  the  Munson  and  Bull  Lines  to  jBaltimore 
and  the  Munson,  Mallory  and  Bull  Lines  into  Norfolk.  To 
Philadelphia,  the  Mallory  and  Munson  Lines  were  used 
and  all  three  were  used  to  Baltimore.  The  ra^e  was  18 
cents  to  Norfolk  and  that  continued  unchanged  throughout 
the  season. 

Mr.  Tong:  We  filed  Exhibit  No.  56  in  order  ;o  protect 
the  reparation  claims  of  individual  members  of  the  asso¬ 
ciation  in  accordance  with  the  Commission’s  rules.  You 
will  understand  that.  The  list  are  those  members  who  are 
asking  the  Interstate  Commerce  Commission  for  repara¬ 
tion  in  this  case.  The  complaint  is  being  prosecuted  by 
the  Maine  Potato  Growers  &  Shippers  Association  and 
remains  just  the  same  as  before. 

345  ((Transcript  of  testimony,  pages  622-623.)) 

*  j 

Redirect  examination : 

The  Witness :  The  members  of  our  organization,  in  prac- 
tically  all  cases,  sell  on  a  delivered  basis.  There  is  an 
occasional  sale  on  an  f.o.b.  basis.  The  shipments  lare  sold  in 
98  percent  of  the  cases  on  a  delivered  basis. 

There  was  no  change  in  the  steamship  rates  fipom  Sears¬ 
port  until  Bangor  and  Aroostook  raised  its  ratei  to  Sears- 


310  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 

port.  It  was  after  the  rate  increase  that  there  was  a  down¬ 
ward  revision  in  the  steamship  rates. 

((Transcript  of  testimony,  pages  613-623.)) 

Donald  Payson  was  recalled  and  testified  as  follows: 
Cross-examination : 

The  Witness:  On  Exhibit  No.  21  there  is  a  heavy  black 
line  running  across  the  map  and  a  note  indicating  that 
Zone  A  is  below  the  line  and  Zone  B  above  the  line  with  a 
further  note  that  the  zoning  was  approved  by  the  Com¬ 
mission  in  the  New  England  Class  Rate  Case.  In  that 
case  and  in  the  Eastern  Class  Rate  decision  the  Commis¬ 
sion  excluded  the  Bangor  and  Aroostook  territory  from  the 
Zone  B  class  rates  and  said  that  it  should  have  higher 
class  rates  than  those  in  Zone  B.  The  Zone  B  class  rates 
were  not  applied  on  the  Bangor  and  Aroostook  or  to  or 
from  the  Bangor  and  Aroostook. 

Rates  are  affected  and  measured  both  by  mileage  and  by 
the  service  required.  I  have  no  personal  knowledge  of  the 
service  performed  at  Searsport  nor  with  the  service  per¬ 
formed  at  Searsport  as  compared  with  that  performed 
at  Brownville  Junction,  Northern  Maine  Junction  and 
Brunswick.  Searsport  is  a  wharf  delivery  for  cars,  the 
contents  of  which  are  transferred  to  vessels.  Northern 
Maine  Junction  is  an  interchange  point  between  the  Ban¬ 
gor  and  Aroostook  and  the  Maine  Central  for  freight  on 
through  traffic  and  Brownville  Junction  is  the  interchange 
point  between  the  Bangor  and  Aroostook  and  the  Cana¬ 
dian  Pacific.  Brunswick  is  merely  a  rate  breaking  point 
and  not  a  junction  point  on  business  destined  for  Boston 
a  train  would  not  even  hesitate  at  Brunswick. 

I  have  compared  rates  on  newsprint  from  origins  in 
Maine  to  destinations  in  Massachusetts  and  other 
346  parts  of  New  England  with  rates  on  potatoes  from 
origins  in  Maine  to  Searsport,  and  thought  the 
comparisons  of  some  consequence.  I  knew  that  the  Com¬ 
mission  had  reviewed  rates  on  potatoes  from  points  in 
Maine  to*  various  destinations  and  I  did  not  show  in  any 
of  my  exhibits  the  rates  approved  or  prescribed  by  the 
Commission.  If  I  am  measuring  the  reasonableness  of  a 
rate,  I  would  say  that  a  voluntary  rate  on  newsprint  such 
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as  those  here  are  of  more  probative  value  than  is  the  pre¬ 
scribed  potato  rate  to  the  same  territory.  I  didn’t  find  any 
commodity  besides  newsprint  that  I  thought  might  be 
helpful  in  rate  comparisons.  1  looked  into  the  situation 
quite  thoroughly  and  found  nothing  comparable  to  the 
potato  movement  besides  newsprint.  I  think  the  rates  vol¬ 
untarily  made  on  newsprint  are  a  superior  guide  to  the 
Commission’s  judgment  than  the  rates  the  Commission  it¬ 
self  actually  made  on  potatoes  because  the  Commission  may 
have  made  a  mistake  and,  as  to  potato  rates  to  |destina- 
tions  off  the  Bangor  and  Aroostook,  conditions  aijid  hauls 
are  vastly  different  from  those  on  the  Bangor  ancjl  Aroos¬ 
took.  Comparing  the  movement  of  potatoes  from  |  Caribou 
to  a  New  England  destination  such  as  ProvidencS,  Rhode 
Island,  with  the  movement  to  Searsport  is  like  comparing 
a  molehill  with  a  mountain.  I  know  of  no  concentrated 
movement  of  potatoes  over  a  single  line  at  any  place  in 
the  United  States  that  can  be  compared  ’with  the  movement 
on  the  Bangor  and  Aroostook  to  Searsport  and  Northern 
Maine  Junction.  The  movement  to  Northern  Maine  Junc¬ 
tion  is  not  at  all  comparable  to  a  movement  to  a  I s  ew  Eng¬ 
land  destination  for  local  wharehouse  deliverv.  The  much 

•/ 

heavier  movement  of  potatoes  to  Searsport  and  Northern 
Maine  Junction  would  also  apply  in  a  comparison  with 
newsprint  traffic  to  a  point  like  Utica,  New  York  or  New 
Bedford,  Massachusetts. 

((Transcript  of  testimony,  pages  622-650.)) 

Hearing  adjourned  until  9:30  A.M.  tomorrow. 

January  2f,  1933. 

Met  pursuant  to  adjournment  at  9:30  A.M. 

Edward  H.  Doyle  was  called  as  a  witness  for  interveners, 
and  being  first  duly  sworn  testified  as  follows: 


Direct  examination: 

The  Witness :  I  reside  at  Caribou,  Maine,!  and  have 
347  lived  there  for  about  42  years.  I  am  a  fhrmer  and 
sometimes  a  shipper  of  potatoes.  Last  summer  I 
raised  24,000  barrels  of  potatoes.  I  have  not  purchased 
any  potatoes  from  others  this  season.  Prior  to  t^e  opening 
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of  the  Searsport  route  I  did  buy  potatoes  from  others  and 
shipped  them.  In  two  years  I  have  shipped  in  excess  of 
1250  cars,  perhaps  1500  cars  as  a  dealer.  I  am  vitally  in¬ 
terested  in  the  welfare  of  the  potato  district  here.  I  do  not 
believe  the  use  of  the  Searsport  route  during  the  past  two 
years  has  been  of  benefit  to  the  potato  grower  or  to  the 
dealer.  I  sav  it  is  verv  detrimental.  I  feel  this  way  be- 
cause  it  ruins  active  competition,  throws  the  business  into 
the  hands  of  the  favored  few,  and  I  think  eventually  there 
will  be  nothing  if  that  continues  but  a  few  big  concerns 
handling  the  business  who  are  not  at  all  interested  in  our 
welfare.  The  Searsport  route  has  certainly  affected  my 
business  as  a  dealer.  I  have  quit  altogether.  I  quite  because 
I  couldn’t  afford  to  prepay  the  shipments  to  Searsport  and 
wait  ten  days  to  get  my  papers  back  before  I  could  bank 

them  and  draw  the  draft.  I  haven’t  auv  confidence  in  the 

%> 

handling  of  potatoes  by  boat.  I  know  it  ruins  potatoes  to 
some  extent  and  I  know  that  table  potatoes  shipped  by  boat 
bring  a  lower  price.  Still  if  somebody  else  is  doing  it  and 
creating  a  price  on  that  lower  basis,  I  would  have  to  do 
the  same  thing  if  I  shipped  to  those  markets  and  I  feel  I 
can  not  afford  it.  I  don’t  think  the  Searsport  route  resulted 
in  the  farmer  getting  a  greater  realization  for  his  potatoes. 

There  is  always  a  difference  between  the  price  at  Boston 
and  New  York.  New  York  brings  a  much  higher  price  be¬ 
cause  the  freight  there  is  higher  than  to  Boston.  I  haven't 
shipped  a  car  of  table  potatoes  for  a  month  but  at  that  time 
I  could  get  $1  a  hundred  in  Boston  and  about  the  same  in 
New  York.  During  last  season  I  did  not  dump  any  pota¬ 
toes  and  I  didn’t  see  anvbodv  who  did.  I  don’t  believe 

m/  %/ 

anybody  in  Caribou  did  unless  they  were  unfit  for  con¬ 
sumption.  I  don’t  believe  a  reduction  in  the  rate  to  Sears¬ 
port  to  the  basis  in  effect  prior  to  the  increase  would  bene¬ 
fit  a  farmer  or  a  dealer  situated  as  I  am  because  the  lower 
rate  would  be  passed  on  to  the  other  fellow  immediately. 

It  alwavs  has  been.  In  1922  there  was  a  reduction  in  the 
* 

rates  on  potatoes  and  it  did  not  benefit  the  farmer.  The 
next  morning  after  that  rate  change  was  known,  the  price 
whs  10  to  15  cents  a  barrel  lower  on  the  street  here. 
348  I  would  sav  that  there  certainlv  isn’t  an  over- 
whelming  sentiment  in  Aroostook  County  in  favor 
of  the  reduction  in  rate  to  Searsport  but  that  it  was  very 
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much  to  the  contrary.  Between  the  1922-23  season  and  the 
1930-31  season  the  car  lot  shipments  of  potatoes  from  Maine 
more  than  doubled  and  in  order  to  increase  production  to 
that  extent  the  producers  in  Maine  and  Aroostook  County 
had  to  reach  out  into  new  markets  going  well  into  the  West 
and  into  the  back  door  of  Michigan  and  other  potato  pro¬ 
ducing  states.  All  of  that  market  was  developed  at  all 
rail  rates  and  in  direct  competition  with  potato  producing 
states  very  much  nearer  the  distribution  territory.  As  long 
as  normal  conditions  continued,  Maine  was  able  to  dis¬ 
tribute  its  potatoes  in  that  fashion  but  when  the  lack  of 
purchasing  power  came,  Maine  found  itself  with  a  terrific 
over-production.  j 

Cross-examination : 

The  Witness:  More  potatoes  have  been  flooded  by  rail¬ 
road  and  bv  truck  into  the  markets  throughout  the  United 
States  this  year  than  at  any  time  in  the  history  of  the  in¬ 
dustry.  The  estimated  production  this  year  is  350  million 
bushels.  Last  vear  it  was  365  million  and  the  vear  before 

v  •< 

375  million  and  4  vears  ago  451  million,  and  we  didn’t 
dump  any.  Production  this  year  in  Maine  is  not  unusual. 
I  think  it  is  good  for  Maine  potatoes  now  to  have  an  avail¬ 
able  Texas  market.  The  rate  from  the  Colorado  potato 
field  to  Houston  and  Galveston  is  66  cents  and  prior  to  the 
opening  of  the  Searsport  route  our  lowest  rate  to|  Texas  by 
regulated  lines  was  $1.10. 

Comparing  my  total  shipments  this  year  with  those  for 
the  last  three  years,  I  will  have  mv  name  on  100  or  150 
bills  of  lading,  whereas  some  6  to  8  years  ago  I  would  have 
it  on  1200  or  1500.  When  I  sav  a  bill  of  lading  I  mean  a 
car. 

“Q.  Here  is  a  picture  of  a  man  who  has  been  shipping 
1200  to  1500  cars  of  potatoes, — .  .  .  a  man  who!  has  been 
depending  on  rail  transportation,  whose  philosophy  is  that 
the  rail  rates  and  the  regular  routes  ought  to  be  used, 
and  whose  volume  has  shrunk  from  1200  to  1500  down  to 

100  or  150  cars,  and  that  man  is  Mr.  Dovle?  A.  Yes.” 

*  •> 

One  reason  others  are  using  trucks  and  the  water 
349  service  whereas  I  am  not  is  that  thev,  Mr.  Mooers 
for  example,  is  situated  60  miles  nearer  [the  water 
front  than  I  am. 
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I  surely  do  think  we  need  cheaper  transportation  to  our 
eastern  markets  because  the  rate  structure  from  the  West 
has  been  torn  down  and  they  are  shipping  into  the  eastern 
markets.  But  I  want  it  all  rail. 

I  have  shipped  very  few  table  potatoes  this  year  and 
have  been  Confining  myself  to  raising  seed  potatoes,  mostly 
certified.  About  75  percent  of  my  shipments  have  been  of 
seed  potatoes.  I  have  shipped  about  a  dozen  cars  of  table 
potatoes  this  season. 

In  purchasing  potatoes  in  Aroostook  County  a  dealer 
takes  the  New  York  market  price  and  deducts  the  cost  of 
getting  the  potatoes  to  New  York  and  pays  the  farmer  the 
price  so  arrived  at. 

((Transcript  of  testimony,  pages  652-689.)) 

W.  B.  Hill  was  called  as  a  witness  for  defendant,  and 
being  first  duly  sworn  testified  as  follows  : 

Direct  examination: 

The  Witness:  I  have  been  associated  with  the  Bangor 
and  Aroostook  between  eight  and  nine  years,  first  as  indus¬ 
trial  agent  and  for  the  last  3  years  in  charge  of  the  freight 
traffic  department.  I  have  prepared  certain  exhibits  for 
introduction  in  evidence.  The  first  of  these  I  offer  as  ex¬ 
hibit  No.  57. 

“To  give  a  clearer  understanding  of  how  the  Bangor  and 
Aroostook  territory  served  bv  the  Bangor  and  Aroostook 
Railroad  is  divided  up  in  connection  with  its  grouping  and 
in  connection  with  its  potato  rates  we  have  prepared  this 
exhibit. 

“The  legend  on  the  left  hand  side  explains  the  different 
origin  groups,  the  representative  points  in  the  groups  that 
we  have  taken  in  our  exhibits  which  will  follow,  the  num¬ 
ber  of  cabs  from  the  representative  points  and  the  number 
of  cars  in  the  entire  group;  also  the  percentage  of  the 
group,  the  percentage  of  the  total,  and  the  percentage  of 
the  total  group  in  the  final  column.”  The  points  we  have 
selected  as  representative  shipped  41.7  per  cent  of  the 
1931-32  crop. 

350  (I.C.C.  Exhibit  No.  57  is  made  a  part  hereof  as 

“Sheet  63.”) 

My  exhibit  No.  58  shows  the  history  of  potato  produc¬ 
tion,  acreage,  and  production  per  acre  (in  bushels)  in 
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Maine  and  Aroostook  County  since  1904,  and  the  sai|ne  in¬ 
formation  for  Maine  as  a  whole  for  4  years  prior  thereto. 
During  the  5  year  period  ended  in  1914,  the  averag^  pro¬ 
duction  in  the  State  of  Maine  outside  of  Aroostook  County 
was  10,760,000  bushels;  during  the  5  year  period  ended  in 
1929  it  had  decreased  4,292,000  bushels  and  during  the  past 
3  years  has  averaged  4,920,000  bushels.  For  the  5  year 
period  ended  in  1914  the  average  annual  production  in 
Aroostook  County  was  19,941,000  bushels;  during  (the  5 
year  period  ended  in  1929  it  had  increased  to  32,376,000 
bushels  and  during  the  past  3  years  ending  with  the  present 
season,  1931-32,  the  average  production  was  38,^29,000 
bushels  or  an  increase  of  111  per  cent  since  1914j  The 
production  for  the  5  year  period  ending  1919  for  Aroostook 
County  was  18,455,000  bushels;  for  the  5  year  period  end¬ 
ing  1924  Aroostook  County  produced  an  average  f)f  26,- 
755,000  bushels  and  the  percentage  increase  in  acreage  in 
Aroostook  County  was  80  per  cent  between  1914  an$  1932. 

My  exhibit  No.  59  shows  the  destination  of  Maine  pota¬ 
toes  by  carloads  to  various  states  for  each  crop  year  be¬ 
ginning  with  the  crop  year  1922-23  and  ending  with  the 
crop  year  1931-32. 

The  exhibit  shows  there  was  an  increase  in  shipments  to 
Florida,  Georgia,  Maryland,  New  York  and  New  Jersey 
and  to  North  and  South  Carolina,  Virginia  and  Pennsyl¬ 
vania.  Prior  to  the  1931-32  shipping  season,  all 
business  was  via  regulated  rail  lines  or  regulated  r^il  and 
water  lines. 


(I.C.C.  Exhibit  No.  59  is  made  a  part  hereof  as  [‘Sheet 
64.”) 

My  exhibit  No.  60  shows  the  number  of  carloads  of 
Maine  potatoes  unloaded  in  47  markets  during  each  ship¬ 
ping  season  from  1924-25  up  to  the  season  1931-3$.  Im¬ 
portant  markets  like  Albany,  Baltimore,  Cleveland,  Colum¬ 
bus,  Detroit,  Jacksonville,  Lexington,  Louisville.  Newark, 
New  Orleans,  New  York,  Philadelphia,  Pittsburgh,  Rich¬ 
mond,  Tampa  and  Washington  all  show  a  substantial  in¬ 
crease.  New  York  as  shown  on  my  exhibit  meahs  New 
York  City  and  does  not  include  any  other  place  such  as 
Jersev  Oitv  or  Newark.  The  largest  unload  in  New  York 
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was  13,283  cars  during  the  1929-1930  season.  The 
351  figures  for  1931-1932  include  the  water  movement 
as  well  as  the  rail  movement.  Prior  to  that  season 
all  of  the  business  moved  either  all  rail  or  by  rail  and  reg¬ 
ulated  water  lines. 

(I.C.C.  Exhibit  No.  60  is  made  a  part  hereof  as  “  Sheet 

65. ”) 

My  exhibit  No.  61  shows  the  average  street  price  of 
potatoes,  per  barrel  of  165  pounds,  paid  to  the  growers  at 
Caribou,  Maine,  for  the  crop  season  1921-22  to  the  crop 
season  1931-32,  inclusive,  by  months,  based  on  daily  aver¬ 
age. 

(I.C.C.  Exhibit  No.  61  is  made  a  part  hereof  as  4 ‘Sheet 

66. ”) 

My  exhibit  No.  62  sets  forth  the  history  of  proportional 
rates  on  potatoes  in  cents  per  hundred  pounds,  carloads, 
from  representative  origin  points  to  Northern  Maine  Junc¬ 
tion;  it  begins  with  the  rate  existing  on  February  2,  1907, 
and  brings  the  history  down  to  the  present  time.  These 
proportional  rates  are  for  use  in  connection  with  through 
shipments  via  rail  to  central  freight  association  territory 
or  to  any  points  where  through  rates  are  not  in  effect. 
Northern  Maine  Junction  is  the  Maine  Central  junction 
point  and  the  Bangor  and  Aroostook  has  no  further  haul 
bevond  that. 

(I.C.C.  Exhibit  No.  62  is  made  a  part  hereof  as  “Sheet 
67.”) 

My  exhibit  No.  63  is  a  history  of  rates  in  carloads  to  rep¬ 
resentative  origin  points  to  Searspoint,  Maine  (Stockton 
Harbor).  The  harbor  terminals  prior  to  1924  were  known 
as  Cape  Jellison  and  were  at  Stockton.  In  1925  a  special 
reduction  was  made  in  the  rates  to  Searsport  but  was  not 
made  on  the  rates  to  other  destinations.  This  was  an  effort 
to  develop,  if  possible,  a  movement  of  potatoes  to  Cuba  but 
only  70  cars  moved,  the  experiment  being  a  failure.  At 
the  time  this  reduction  was  made  no  similar  reduction  was 
made  in  potato  rates  to  other  destinations  or  in  any  pro¬ 
portional  rates  which  could  be  used  on  potatoes  moving  to 
Northern  Maine  Junction  or  Brunswick.  The  rates  to 
Searsport  as  they  stood  on  December  15,  1924,  were  lower 


I.  C.  C.,  BANGOR  &  AROOSTOOK  RAILROAD  CO.,  ET  AL.  317 

than  the  contemporaneous  proportional  rates  on  potatoes 
to  Northern  Maine  Junction;  that  situation  continued  down 
to  August  18, 1932. 

The  potato  rates  shown  on  my  exhibit  No.  63  are  both 
proportional  rates  and  local  rates.  We  have  no  record  of 
any  local  shipment  of  potatoes  to  Searsport.  The  Bangor 
and  Aroostook  has  local  class  rates  and  proportional  class 
rates  between  points  on  its  line  and  Searsport.  The 
352  latter  apply  only  in  connection  with  business  which 
is  to  pass  over  the  wharf  and  are  lower  than  the 
local  class  rates.  When  the  commodity  rate  on  potatoes 
was  increased  in  August,  1932,  I  particularly  analyzed  the 
rates  in  connection  with  the  proportional  class  rates  and 
not  the  local  class  rates. 

(Sheet  1  of  I.O.C.  Exhibit  No.  63  is  made  a  part  hereof 
as  “  Sheet  68.”) 

We  made  special  inquiry  as  to  the  physical  operating 
efforts  involved  in  making  local  delivery  of  a  car  of  freight 
at  Searsport  in  comparison  with  making  a  delivery  on  the 
wharf  for  transshipment  to  vessel  and  found  the  wharf 
delivery  was  much  more  expensive.  For  that  reason  we 
felt  obliged  to  apply  the  commodity  rates  on  potatoes  to 
both  local  and  wharf  delivery.  If  a  shipment  of  potatoes 
moves  either  to  Boston  or  Philadelphia  for  delivery  over 
unregulated  water  lines  or  to  vessels  not  operating  under 
through  rates,  the  full  local  rate  from  Aroostook  County  to 
Boston  or  Portland  would  apply;  there  is  no  proportional 
rate  on  potatoes  from  Aroostook  County  to  Boston  or 
Portland.  At  Searsport  the  present  commodity  rate  has 
been  based  on  the  proportional  class  rates,  not  the  local 
class  rates. 

My  exhibit  No.  64  sets  forth  a  comparison  of  potato  com¬ 
modity  rates  to  Searsport,  Maine,  from  representative 
Bangor  and  Aroostook  points  with  contemporaneous  pro¬ 
portional  first  and  fifth  class  rates  and  local  first  and  fifth 
class  rates  from  the  same  points.  Rates  are  stated  in 
cents  per  hundred  pounds.  The  designation  “P’  indicates 
potato  commodity  rates.  The  designation  “PC”  indicates 
proportional  class  rate  and  the  designation  “LC”  indi¬ 
cates  local  class  rate.  The  local  class  rates  which  were 
made  effective  in  December,  1931,  and  which  npw  are  in 
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effect,  were  established  by  the  Bangor  and  Aroostook  pur¬ 
suant  to  the  Interstate  Commerce  Commission’s  decision 
in  the  Eastern  Class  Rate  Investigation.  Practically  all 
business  to  and  from  Searsport  moves  on  special  commodity 
rates,  and  the  local  class  rates  cover  occasional  infrequent 
carloads.  The  proportional  class  rates  are  for  use  on  busi¬ 
ness  which  is  to  move  over  the  wharf  either  before  or  after  a 
haul  on  the  rails  of  the  Bangor  and  Aroostook;  the  propor¬ 
tional  class  rates  do  not  apply  for  local  team  track  origin  or 
deliveries  at  Searsport.  After  class  rates  had  been 
353  established  pursuant  to  the  Commission’s  decision 
in  the  Eastern  Class  Rate  Investigation,  the  potato 
commodity  rate  of  23-1/2  cents  from  Caribou  to  Searsport 
was  22  per  cent  of  the  proportional  first  class  rate  to  Sears¬ 
port  and  18.4  per  cent  of  the  local  first  class  rate.  Potatoes 
are  classified  fifth  class  in  the  official  classification,  fifth 
class  being  35  per  cent  of  first.  The  present  potato  com¬ 
modity  rate  of  30  cents  from  Caribou  to  Searsport  is  28 
per  cent  of  the  first  class  proportional  class  rate  and  23.4 
per  cent  of  the  first  class  local  class  rate.  Approximately 
the  same  percentages  prevail  in  respect  to  all  origin  points 
with  the  single  exception  of  Sherman. 

Whenever  commodity  rates  of  any  kind  have  been  es¬ 
tablished  to  and  from  Searsport,  they  almost  invariably 
have  been  made  applicable  locally  as  well  as  proportional 
because  of  the  lesser  cost  of  local  team  track  delivery  in 
comparison  with  pier  delivery.  The  potato  commodity  rates 
are  a  materially  lower  percentage  of  the  first  class  rates 
than  are  potato  rates  that  have  been  prescribed  by  the 
Commission. 

(Sheets  1  and  2  of  I.C.C.  Exhibit  No.  64  are  made  a  part 
hereof  as  “Sheets  69  and  70.”) 

My  exhibit  No.  65  shows  the  carloads  of  potatoes  deliv¬ 
ered  connections  at  all  junction  points  for  each  shipping 
season  beginning  1921-22  and  ending  with  1931-32.  One 
section  of  this  exhibit  shows  the  carloads  delivered  to  rail 
connections  at  all  junction  points  and  the  lower  part  of 
the  exhibit  shows  carloads  delivered  to  rail  connections 
and  boat  connections  during  the  respective  seasons.  All 
cars  shown  on  this  exhibit  orginated  on  the  Bangor  and 
Aroostook  except  that  in  the  1931-32  season  1,902  cars  origi- 
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nated  on  the  Canadian  Pacific  and  the  Main  Ceptral  and 
were  delivered  to  the  Bangor  and  Aroostook  for  stranspor- 
tation  to  Searsport. 


(I.C.C.  Exhibit  No.  65  is  made  a  part  hereof  ^s  “Sheet 


71.”) 

My  exhibit  No.  66  is  a  history  of  shipments  off  potatoes 
through  Searsport  prior  to  the  1931-32  shipping  season.  It 
shows  that  in  the  1916-17  season  4  cars  moved  through  that 


port  and  I  think  they  went  abroad.  There  was  not 


354  another  car  of  potatoes  through  Searsport  until  the 
1924-25  season  when  70  cars  went  to  Cupa  and  in 
the  following  season  263  cars  went  to  Newark.  Since  No¬ 
vember,  1925,  there  wasn’t  a  car  of  potatoes  thropgh  Sears¬ 


port  until  the  1931-32  shipping  season. 

My  exhibit  No.  68  shows  the  destinations  of  calls  of  pota¬ 
toes  which  moved  through  the  Port  of  Searsport  during 
the  1931-32  shipping  season  as  furnished  by  tfye  various 
steamer  lines. 

(I.C.C.  Exhibit  No.  68  is  made  a  part  hereof  as  “Sheet 
72.”) 

My  exhibit  No.  69  shows  that  from  October,  lb31,  when 
shipments  began  to  move  through  Searsport,  to  January 
18,  1932,  32  ships  sailed  from  Searsport  carrying  3,347  cars 
of  potatoes.  From  October  1,  1932,  to  January  18,  1933, 


2,643  cars  of  potatoes  moved  through  Searsport  ih  38  ships. 


The  total  number  of  carloads  of  potatoes  shipped  through 


Searsport  in  the  1931-32  season  was  12,415  cars. 

My  exhibit  No.  71  shows  that  during  the  1931-1932  ship¬ 
ping  season  to  January  18,  1932,  13,146  cars  of  potatoes 
passed  Northern  Maine  Junction  in  all  rail  movement  and 
4,046  cars  passed  Northern  Maine  Junction  e^route  to 
Searsport,  the  Searsport  movement  being  23-1/Sj  per  cent 
of  the  total  cars  handled.  In  the  1932-33  shipping  season 
to  January  18,  1933,  8,573  cars  passed  Northdrn  Maine 
Junction  in  all  rail  movement  and  3,152  cars  passed  that 
point  enroute  to  Searsport,  the  Searsport  route  bepig  27-3/4 
per  cent  of  the  total  shipments  handled.  Throughout  the 
country,  shipments  in  the  1932-33  season  were  about  72.7 
per  cent  of  the  shipments  during  the  previous  season,  but 
on  the  Bangor  and  Aroostook  the  figure  was  68.7  per  cent. 
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My  exhibit  No.  72  sets  forth  an  analysis  of  the  type  of 
equipment  used  in  the  transportation  of  potatoes  on  the 
Bangor  and  Aroostook  for  the  seasons  1921-22  through 
1931-32.  The  exhibit  also  shows  the  actual  loading  and 
average  per  car  for  those  seasons.  Actual  average  loading 
slightly  decreased  during  that  period.  During  the  last  sea¬ 
son  potatoes  moving  all  rail  averaged  19.9  tons  per  car  while 
those  moving  through  Searsport  averaged  21  tons  per  car. 
The  actual  movement  through  Searsport  during  the  1931-32 
season  was  12,415  cars. 

(I.C.C.  Exhibit  No.  72  is  made  a  part  hereof  as  ‘ 4  Sheet 

73. ”) 

My  exhibit  No.  73  compares  commodity  rates  on  potatoes 
to  Searsport  with  the  first  class  and  fifth  class  rates  pre¬ 
scribed  by  the  Commission  under  the  various  scales 
355  established  in  the  Eastern  Class  Bate  decision;  none 
of  the  scales  so  established  apply  to,  from  or  within 
the  Bangor  and  Aroostook  territory.  Based  on  these  com¬ 
parisons,!  feel  that  the  present  rates  to  Searsport  could  be 
quite  a  little  higher  than  they  are  and  still  be  reasonable 
rates.  The  Bangor  and  Aroostook  was  a  party  to  the 
Eastern  Class  Kate  decision  but  the  prescribed  scales  were 
not  made  applicable  to,  from  or  within  its  territory;  it  was 
given  specific  authority  to  increase  those  scales.  The  Ban¬ 
gor  and  Aroostook  territory  is  not  in  Zone  B  as  that  terri¬ 
tory  was  originally  defined  in  the  old  New  England  Class 
Rate  decision;  a  part  of  that  territory  is  also  served  by  the 

Aroostook  Valiev  Railroad  and  the  Canadian  Pacific. 

% 

(I.C.C.  Exhibit  No.  73  is  made  a  part  hereof  as  “Sheet 

74. ”) 

My  exhibit  No.  74  shows  a  comparison  of  commodity  rates 
on  potatoes  with  first  and  fifth  class  rates  from  represen¬ 
tative  Bangor  and  Aroostook  origins  to  Searsport,  North¬ 
ern  Maine  Junction,  Brunswick,  Bangor,  North  Bangor  and 
Hermon  Center,  Maine.  Where  proportional  class  rates 
and  local  class  rates  exist  both  are  shown  and  the  relative 
percentages  as  to  the  commodity  rates.  There  is  no  ter¬ 
minal  service  at  Northern  Maine  Junction.  It  is  not  a  de¬ 
livery  point  but  solely  an  interchange  point.  The  propor¬ 
tional  potato  rate  to  Northern  Maine  Junction  is  25.6  per 
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cent  of  the  proportional  first  class  rate,  whereas  to  Sears- 
port  the  relationship  is  28  per  cent.  North  Bangpr  is  the 
first  local  station  north  of  Northern  Maine  Junction.  Her- 
mon  Center  is  on  the  Maine  Central  Railroad  just  south  of 
Northern  Maine  Junction. 

(I.C.C.  Exhibit  No.  74  is  made  a  part  hereof  as  “Sheet 

75. ”) 

My  exhibit  No.  75  shows  the  relative  levels  of  present 
rates  on  potatoes  in  carloads  from  typical  origins  in  Aroos¬ 
took  County  to  Searsport  in  comparison  with  rates  on  pota¬ 
toes  in  carloads  prescribed  or  approved  by  the  Interstate 
Commerce  Commission  for  application  in  other  territories 
for  similar  distances.  From  Caribou  to  Searsport  the 
potato  rate  is  30  cents  which  is  28  per  cent  of  the  propor¬ 
tional  first  class  rate  and  23.4  per  cent  of  the  local  first 
class  rate.  35  per  cent  of  the  Appendix  E  scal^  as  pre¬ 
scribed  in  the  Eastern  Class  Rate  investigation  would  be 
27  cents.  30  per  cent  of  first  class  under  the  scale 
prescribed  by  the  Commission  in  the  Southern  Class  Rate 
Case  would  be  32  cents.  27-1/2  per  cent  of  first  class 
356  as  prescribed  under  the  Southwestern  Scale  would 
be  32  cents.  Under  the  western  trunk  ljne  scale, 
based  on  27-1/2  per  cent  of  first  class,  (the  raf|e  for  the 
distance,  Caribou  to  Searsport)  would  be  27  cenljs  in  Zone 
1,  30  cents  on  Zone  2,  and  32  cents  in  Zone  3.  If  the  move¬ 
ment  were  from  Zone  1  to  Zone  2  or  from  Zone  through 
Zone  2  to  Zone  3,  arbitraries  would  be  added  jo  Zone  1 
Scale  to  produce  the  proper  rate.  The  exhibit  fellows  the 
citation  of  the  decisions  of  the  Commission  in  w)iich  these 
scales  were  prescribed. 

(I.C.C.  Exhibit  No.  75  is  made  a  part  hereof  as  “Sheet 

76. ”) 

There  are  proportional  rates  to  Brunswick,  Northern 
Maine  Junction  and  Searsport  but  in  connection  with  the 
movement  through  Brunswick  there  is  no  terminal  service 
of  any  kind,  the  train  goes  right  on  through  witji  no  stop; 
no  free  time ;  it  is  merely  a  rate  breaking  point.  At  North¬ 
ern  Maine  Junction  the  situation  is  similar  except  that  it 
is  a  junction  point  with  the  Maine  Central  but  fjhere  is  no 
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free  time  for  the  handling  of  the  car.  At  Searsport  there 
is  a  definite  terminal  service  and  a  free  time  allowance. 

Tariffs  showing  reshipping  rates  for  potatoes  were  first 
put  into  effect  because  there  was  a  limited  amount  of  potato 
storage  and  these  special  mileage  rates  were  established 
to  enable  the  farmers  to  move  their  potatoes  from  locations 
where  there  was  a  limited  storage,  or  no  storage  at  all,  to 
some  other  point  where  storage  was  available.  Later  seed 
potatoes  were  moved  from  one  point  to  another  for  plant¬ 
ing  purposes  either  to  improve  the  crop  or  desire  to  change 
the  variety;  also  a  shipper  might  have  storage  facilities  at 
more  than  one  point  and  would  desire  to  transfer  potatoes 
from  one  point  to  the  other.  The  real  intent  of  these  mile¬ 
age  rates  was  to  permit  short  hauls  at  low  rates  for  the 
convenience  of  shippers.  It  never  was  intended  that  these 
rates  should  be  used  in  combination  with  other  rates  for 
longer  hauls  and  they  never  have  been  so  used  and  the 
tariffs  specifically  so  provide  and  the  rates  are  limited  to 
points  on  the  Bangor  and  Aroostook  between  the  station 
of  Sherman  and  north  thereof. 

My  exhibit  No.  77  shows  for  four  years  all  the  carloads  of 
potatoes  handled  at  the  low  mileage  rates  for  storage  and 
reshipping;  the  movements  under  these  rates  were 
357  for  relatively  short  distances.  In  1929,  23  cars  were 
handled,  34  in  1930,  13  in  1931,  and  none  in  1932; 
total  70  for  4  years. 

My  exhibit  No.  78  shows  the  movement  of  seed  potatoes 
under  mileage  rates  for  the  same  4  year  period.  This  shows 
that  76  cars  moved  in  1929,  62  in  1930,  70  in  1931  and  24  in 
1932 ;  all  movements  were  for  relatively  short  hauls. 

Under  the  Starch  Potato  Tariff,  90  cars  moved  in  1930, 
30  in  1931  and  15  in  1932.  The  purpose  of  the  low  rates 
for  seed  potatoes  moving  for  planting  purposes  is  to  in¬ 
crease  production;  the  tariffs  are  not  applicable  through¬ 
out  the  year  but  only  for  specified  short  periods. 

Pates  on  commodities  other  than  potatoes,  as  shown  on 
I.C.C.  Exhibit  No.  29,  were  put  in  for  the  special  purpose 
of  enabling  the  farmers  to  move  those  commodities,  that 
move  in  more  or  less  volume,  at  very  low  rates,  as  for  in¬ 
stance  to  get  hay  and  straw  from  one  farm  to  another.  The 
Bamror  and  Aroostook  has  a  local  tariff  applying  from 
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specific  stations  giving  special  rates  on  fertilizer,  these 
being  classed  as  reshipping  rates ;  the  use  of  such  grates  re¬ 
quires  that  an  equivalent  tonnage  of  fertilizer  or  fertilizer 
material  has  moved  inbound  on  regular  local  commodity 
rates  or  interline  commodity  rates,  and  the  tonnage  out¬ 
bound  at  the  low  rates  can  not  exceed  the  tonnage  wjhich  has 
moved  inbound  at  the  full  rates.  We  have  other  low  ferti¬ 
lizer  rates  designed  to  permit  the  reshipping  of  a  cbr  which 
a  farmer  decides  he  wishes  to  have  at  a  destination  other 
than  the  one  to  which  it  was  originally  billed. 

Cross-examination : 

By  Mr.  LaRoe: 

“Q.  Mr.  Hill,  I  would  like  first  to  get  a  picture  of  your 
class  rate  situation,  because  of  the  extent  to  which  you  have 
relied  on  class  rates.  What  commodities  of  importance 
from  the  standpoint  of  volume  move  on  class  rates  on  your 
railroad?  A.  I  don’t  recall  any,  Mr.  La  Roe. 

“Q.  Do  you  think  it  would  be  a  fair  statement  that  not 
over  two  per  cent  of  your  entire  freight  rate  revenue  comes 
from  class  traffic?  A.  That  is  not  correct. 

“Mr.  Hart:  The  Commission  shows  that  as  about  5  per 
cent,  Mr.  La  Roe,  in  the  Eastern  Class  Rate  decission. 

‘  ‘  Mr.  La  Roe :  I  think  in  your  suspension  proceed- 
358  ing  you  admitted  to  2-1/2,  but  I  will  check  that. 

“Q.  Now,  Mr.  Hill,  what  commodity  moving  on 
the  Bangor  and  Aroostook  Railroad  moves  on  rate|s  related 
to  the  class  rates  by  percentage  or  otherwise?  A.  il  believe 
at  the  present  time  there  aren’t  any  commodities  that  move 
on  a  related  percentage  of  the  new  Eastern  Class  Rates. 
It  probably  will  be  a  question  of  time,  however,  before  they 
all  do. 

“Q.  We  have  trouble  enough  in  the  present  without  get¬ 
ting  into  the  future.  A.  I  agree  with  you. 

“Q.  Now,  if  it  be  a  fact  that  no  important  commodity  on 
your  railroad  moves  on  class  rates,  and  if  it  b^  further 
true  that  no  important  commodity  on  your  railro4d  moves 
on  rates  related  to  the  class  rates,  why  do  you  comb  in  here 
and  submit  as  one  of  your  major  defenses  the  fact  that 
these  potato  rates  do  not  bear  a  high  enough  relationship 
to  the  class  rates? 
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“Mr.  Hart:  That  wasn’t  the  claim;  it  was  purely  a 
comparison  of  the  potato  rate  to  all  the  different  points, 
Northern  Maine  Junction,  Brunswick  and  Sear  sport. 

“Mr.  La  Roe:  Now,  Mr.  Hart,  if  you  would  like  to  take 
the  stand,  I  would  be  glad  to  have  you  answer  it,  but  I 
would  rather  have  him  answer  the  question. 

‘ 4  Q.  Let  me  ask  the  question  again.  Why  have  you  come 
in  here  and  submitted  some  of  your  major  exhibits  dealing 
with  the  relationship  of  potato  rates  to  class  rates  when, 
by  your  own  admission,  there  isn’t  a  single  commodity  that 
either  mbves  on  class  rates  or  is  related  to  them?  A.  Our 
list  of  commodities  moving  in  volume  is  limited  to  a  few 
important  items,  and,  furthermore,  the  Commission  has  al¬ 
ways  held  that  class  rates  or  a  basic  scale  of  it  could  be 
used  for  comparative  purposes.  I  know  of  no  movement 
of  potatoes  in  the  United  States  over  a  single  line  of  rail¬ 
road  similar  to  or  equaling  the  volume  of  potato  movement 
from  Aroostook  County  to  Searsport  or  Northern  Maine 
Junction  over  the  Bangor  and  Aroostook. 

“Q.  So  you  will  admit  that  this  situation  that  we  are 
dealing  with  here  is  distinctive,  in  the  sense  that  it  is  the 
heaviest  volume  of  potato  movement  in  the  United 
359  States  over  a  single  line  of  railroad,  so  far  as  you 
know?  A.  That  is  correct.” 

The  rates  to  Searsport  in  effect  prior  to  August  18, 
1932,  were  not  related  to  class  rates;  very  little  tonnage 
moved  on  those  rates  and  they  were  not  given  a  great 
deal  of  thought. 

“Q.  If  very  little  tonnage  moved  under  it  on  a  23-1/2  cent 
basis,  do  you  think  it  ought  to  be  increased?  A.  If  that 
movement  involves  certain  other  offsetting  factors  that  we 
feel  would  justify  it,  I  would  say  yes. 

“Q.  What  offsetting  factors  do  you  have  in  mind?  A. 
Our  investment  in  Aroostook  County. 

“Q.  How  did  it  impair  your  investment  in  Aroostook 
County?  A.  Because  whether  we  are  given  credit  for  it 
or  not,  we  have  a  very  wholehearted  interest  in  Aroostook 
County,  and  if  Aroostook  County  farmers  cannot  make  a 
living  and  get  a  fair  price  on  potatoes  to  compete  on  a 
relative  basis,  we  are  going  to  lose  our  investment. 

“Q.  This  increase,  then,  if  I  correctly  understand  you, 
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from  23-1/2  cents  to  30  cents  in  this  rate  was  made  because 
of  your  interest  in  helping  the  Maine  farmers?  A.  That 
was  one  very  important  item. 

“Q.  How  do  you  square  that  with  Mr.  Todd’s  testimony 
to  the  effect  that  the  increase  was  suggested  by  Mr.  Pelley 
or  by  Mr.  French  in  a  conference  with  him?  A.  He  didn’t 
state  that  exactly  as  you  said  it. 

“Q.  You  are  at  liberty  to  quote  his  words,  if  you  prefer. 
A.  He  said  that  his  attention  was  called  to  the  v^ry  low 
basis  of  rates  that  we  had  into  Searsport. 

“Q.  Presumably  of  interest  to  Mr.  Pelley  and  Mr.  French 
and  not  the  Aroostook  farmer?  A.  That  vras  one  item. 
There  were  several  factors.” 

For  any  200  mile  haul  on  our  railroad,  the  rate  on  lum¬ 
ber  is  15  cents  for  local  delivery.  There  isn’t  any  volume 
of  lumber  and  none  goes  to  Searsport. 

The  potato  origins  which  are  grouped  by  having 
360  a  common  rate  to  Searsport  make  potato  rate  groups 
which  are  not  co-extensive  with  and  are  larger  than 
class  rate  groups.  The  Government  statistics  do  not  sub¬ 
stantiate  the  statement  that  the  Pittsburgh  market  has  been 
largely  lost  to  the  Maine  shippers.  Due  to  the  si^e  of  the 
crop,  shipments  from  Maine  to  Pittsburgh  probably  will 
vary.  You  haven’t  any  evidence  that  shipments  ha^e  fallen 
off.  I  think  that  the  exhibits  that  are  submitted  indicate 
that  under  existing  all  rail  freight  rates  the  Maiije  potato 
crop  can  be  marketed  successfully  under  present  conditions 
at  the  all  rail  rates.  j 

The  boat  lines  started  operating  from  Searspoift  in  Oc¬ 
tober,  1931.  The  price  in  September  was  55  c<bnts  per 
barrel  at  Caribou;  it  dropped  to  44  cents  in  October  and 
then  the  price  started  to  move  up,  as  the  market  f|r  Maine 
potatoes  broadened,  being  50  cents  in  November^  52  cents 
in  December,  61  cents  in  January,  46  cents  in  February, 
62^  in  March,  72tf  in  April,  59^  in  May,  and  2^  and  20 
cents  in  June  and  July.  There  were  16  boats  in  M|ay  and  2 
boats  left  Searsport  in  June.  3  boats  moved  frofri  Sears¬ 
port  in  October,  1931,  the  first  on  October  18th;  13  boats 
moved  in  November;  10  boats  moved  in  December;!  14  boats 
moved  in  January;  14  boats  moved  in  February;  17  boats 
moved  in  March ;  and  18  boats  moved  in  April.  I  ^m  telling 
you  the  44  cents  in  October  compared  with  55  cents  in  Sep- 
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tember,  the  previous  month,  reflects  the  movement  through 
Searsport.  In  the  previous  year  the  price  in  December  was 
$2.03,  dropping  to  $1.91  in  January,  to  $1.81  in  February, 
$1.97  in  March,  $2.05  in  April,  $1.27  in  May,  in  June  it 
dropped  to  85  cents. 

I  have  made  no  attempt  to  determine  what  is  a  fair  share 
of  this  Bangor  and  Aroostook  potato  traffic  which  our  rail 
connections  should  receive.  It  is  bevond  me.  I  can’t  deter- 
mine  it  and  nobody  else  can.  I  do  think  the  business  they 
are  losing  is  hurting  them. 

I  have  made  no  study  of  the  potato  movement  from  Mary¬ 
land  and  Virginia  to  Providence,  Rhode  Island,  and  could 
not  tell  you  how  that  movement  compares  with  the  volume 
from  Aroostook  County  to  Searsport.  I  don’t  know  any¬ 
thing  about  it.  One  of  the  Commission’s  decisions  fixing 
rates  on  potatoes  in  official  territory  covered  the  movement 
from  Maryland  and  Virginia  to  Providence.  A  good 
361  manv  lines  of  railroad  are  involved  in  the  movement 
from  a  station  in  Virginia  to  a  station  in  Providence, 
Rhode  Island,  possibly  4  or  5,  and  there  would  be  service 
through  the  New'  York  terminal  district.  The  transporta¬ 
tion  conditions  on  such  a  movement  are  not  similar  to  those 
for  Aroostook  County  to  Searsport  because  the  former  is 
through  a  much  lower  rated  territory.  The  second  Commis¬ 
sion  decision  on  which  I  rely,  relates  to  southern  territory. 
I  am  familiar  with  transportation  conditions  in  southern 
territory  in  a  general  sort  of  way  and  am  not  familiar  with 
the  potato  movement  in  that  territory.  I  wTould  say  that  the 
volume  vrould  be  very  small  compared  writh  ours.  In  south¬ 
ern  territory  you  have  potato  producing  areas  in  Florida, 

and  some  in  Alabama.  From  Florida  there  is  a  fairlv 

*> 

general  distribution  of  early  potatoes  and  a  substantial 
movement  through  some  of  the  large  Atlantic  port  markefs. 
The  third  Commission  decision  dealing  with  potato  rates 
on  wffiich  I  have  relied  relates  to  southwestern  territory, 
139  I.C.C.  535.  I  am  familiar  with  transportation  conditions 
in  southwestern  territory  only  in  a  very  general  wray  and 
I  am  not  familiar  with  the  extent  to  which  commodities 
move  on  class  rates  in  the  Southwest  as  compared  with 
Bangor  and  Aroostook  territory.  I  wouldn’t  be  a  bit  sur¬ 
prised  that  in  each  of  the  territories  in  which  I  have  em¬ 
ployed  class  rate  percentage  comparisons  that  class  rates 
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are  used  much  more  extensively  than  on  our  railroad.  We 
thought  it  was  a  fair  comparison  to  use  the  potato  rates  in 
these  other  territories  because  they  were  prescribed  by  the 
Commission.  I  know  that  as  far  as  those  rate  territories 
are  concerned  they  are  lower  rated  territories,  all  of  them, 
than  the  Bangor  and  Aroostook.  The  rates  used  in  those 
other  territories  are  rates  for  local  delivery.  Th<fc  class 
rates  in  these  other  territories  are  applicable  not  d>nly  to 
one  line  hauls,  like  from  Aroostook  to  Searsport,  blit  also 
for  two  line  hauls  and  three,  four  and  five  line  haufs. 

The  rates  on  potatoes  which  I  have  used  in  otheR  terri¬ 
tories  were  fixed  by  the  Commission  as  maximum  Reason¬ 
able  rates  and  would  apply  and  are  maximum  even  though 
the  movement  is  of  a  single  car.  They  are  the  highest  rates 
that  can  be  charged  in  the  territory  by  a  railroad  regardless 
of  their  particular  conditions.  I  don’t  know  of  any  specific 
instance  where  rates  on  potatoes  have  been  raised  in  the 
last  year.  The  increase  in  the  rates  from  Aroostook 
362  County  to  Searsport  of  1-1/2  cents  in  1914  was  a 
part  of  a  general  adjustment  of  rates,  and  similar 
increases  were  made  in  the  potato  rates  from  the  njajority 
of  other  Bangor  and  Aroostook  origins;  it  wasn’t  ja  thing 
peculiar  to  the  rate  to  Searsport. 

((Transcript  of  testimony,  pages  689-781.)) 

H.  A.  Lindmark  was  called  as  a  witness  for  inteRveners, 
and  being  first  duly  sworn  testified  as  follows: 

Direct  examination: 

The  Witness:  I  am  assistant  general  freight  agept,  Bos¬ 
ton  &  Maine  Railroad,  Boston,  Mass.,  and  have  beeh  in  the 
traffic  department  of  that  company  since  1913. 

It  will  be  my  purpose  to  show  that  the  present  yates  on 
potatoes  from  points  of  origin  in  Aroostook  County  on  the 
Bangor  and  Aroostook  to  Searsport  are  not  too  high  but 
are,  in  fact,  too  low  when  compared  with  existing  rates 
from  the  same  origins  to  Portland,  Maine,  and  | Boston, 
Mass.  The  present  rail  rates  from  Aroostook  County  to 
destinations  in  New  England  trunk  line  and  southern  terri¬ 
tory,  were  before  the  Commission  in  October,  1^28,  and 
the  Commission  found  them  not  unreasonable,  147  ICC  627, 
Aroostook  County  Chamber  of  Commerce,  et  al.  vs.  Bangor 
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and  Aroostook  Railroad  Company,  et  al.  The  case  specifi¬ 
cally  deals  with  the  rates  from  Aroostook  County  to  Boston 
and  the  Boston  rate  was  very  prominent  in  that  report  as 
is  shown  in  pages  629  to  635.  Taking  Caribou  as  a  typical 
origin,  the  present  rate  to  Boston  is  39-1/2  cents  and  there 
have  been  no  changes  in  these  rates  to  Boston  since  the 
Commission’s  decision.  Statement  of  the  miles,  rates,  ton 
mile  earnings  and  other  data  are  all  contained  in  the  Com¬ 
mission’s  report. 

Prior  td  December  3,  1931,  no  Commission-prescribed 
scale  of  class  rates  applied  to,  from  or  on  the  Bangor  and 
Aroostook;  but  in  the  New  England  Class  Rate  case,  when 
class  rate  scales  w’ere  prescribed  for  other  New  England 
railroads,  the  Bangor  and  Aroostook  territory  was  recog¬ 
nized  as  a  higher  rated  territory  than  the  balance  of  New 
England.  In  the  Eastern  Class  Rate  Investigation,  164 
I.C.C.  314,'  the  Commission  prescribed  a  basic  scale  of  class 
rates  under  Appendix  E  for  application  within  trunk 
363  line  and  central  territories  and  between  the  southern, 
or  Zone  A,  New  England  territory.  Within  New 
England  the  Commission  prescribed  a  higher  level  of  class 
rates  than  the  basic  scale  for  application  within  the  south¬ 
ern,  or  Zone  A,  New  England  territory,  and  a  still  higher 
scale  for  application  within  the  northern  or  Zone  B,  New’ 
England  territory.  This  latter  for  Zone  B  wras  the  Ap¬ 
pendix  H  scale.  It  is  approximately  10  per  cent  higher  than 
the  Appendix  G  scale  for  Zone  A.  The  Commission  pre¬ 
scribed  rates  from  trunk  line  territory  to  New’  England 
territory  beyond  Zone  A  on  the  basis  of  the  Appendix  E 
scale  plus  certain  arbitraries  designated  as  Appendix  F 
arbitraries  for  the  portion  of  the  haul  writhin  Zone  B  terri¬ 
tory.  The  Commission  did  not  prescribe  any  of  these  scales 
for  application  locally  on  the  Bangor  and  Aroostook  or 
between  joints  on  the  Bangor  and  Aroostook  and  points  on 
other  railroads. 

“On  page  422  of  the  report,  the  Commission  found  that 
the  class  rates  on  the  Bangor  and  Aroostook  Railroad 
should  be  on  a  higher  basis  than  in  the  Zone  B  territory 
of  the  Boston  and  Maine  and  Maine  Central.  In  171  ICC, 
page  501,  the  Commission  approved  the  existing  class  rates 
locally  on  the  Bangor  and  Aroostook  and  between  points  on 
that  company  and  other  carriers  in  official  territory.  These 
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class  rates  are  based  on  the  additions  of  arbitraries  for  the 
varying  hauls  on  the  Bangor  and  Aroostook  over  ajid  above 
the  rates  and  arbitraries  prescribed  in  the  original  report 
for  application  in  New  England  and  other  parts  bf  official 
territorv.  ’  ’ 

My  exhibit  No.  79  is  a  map  showing  the  subdivision  of 
New  England  into  Zone  A  territory,  Zone  B  territory  and 
Bangor  and  Aroostook  arbitrary  territory.  The  purpose  of 
the  exhibit  is  to  show  that  on  potatoes  moving  to  Searsport 
the  entire  haul  is  on  the  higher  rated  line  of  the  Bangor  and 
Aroostook ;  while  to  Boston  the  movement  is,  in  part,  on  the 
higher  rated  Bangor  and  Aroostook  line,  on  a  Zone  B  line 
of  the  Maine  Central  as  far  as  Portland,  and  tl^en  on  a 
iower  rated  Zone  A  line  of  the  Boston  and  Majme  from 
Portland  to  Boston.  These  subdivisions  as  to  class  rate 
levels  have  been  recognized  by  the  Commissioii  in  two 
general  investigations  into  the  class  rate  structures  of  New 
England  in  49  ICC  421  and  164  ICC  314. 

(I.C.C.  Exhibit  No.  79  is  made  a  part  hereof.) 

#  i 

All  points  in  northern  New  England  are  ih  Zone  B 
364  territory  except  the  Bangor  and  Aroostook  ! Railroad. 

The  Canadian  Pacific  and  Aroostook  Va.ley  (the 
latter  being  controlled  by  the  Canadian  Pacific)  serve  cer¬ 
tain  stations  in  Aroostook  County  in  territory  al^o  served 
by  the  Bangor  and  Aroostook  but  the  transportation  to  or 
from  these  lines  involves  operation  through  Cafiada.  In 
the  Eastern  Class  Rate  decision,  the  Commission  discussed 
only  the  Bangor  and  Aroostook  in  northern  Maine  terri¬ 
tory,  but  the  Canadian  Pacific  and  Aroostook  Valley  always 
have  published  rates  to,  from  and  between  points  in  Aroos¬ 
took  County  identical  with  those  published  by  the  Bangor 
and  Aroostook,  so  that  its  commodity  rates  and  class  rates 
have  been  and  are  the  same  as  those  of  the  Bangor  and 
Aroostook. 

My  exhibit  No.  80  shows  the  present  rates  on  potatoes 
from  10  of  the  more  important  shipping  points  in  Aroos¬ 
took  County  to  Searsport,  Boston  and  Portland  and  also 
shows  the  short  line  miles,  the  present  local  first  ilass  rate 
and  the  per  cent  that  such  potato  rate  is  of  such  class  rate. 
The  potato  rates  to  Searsport,  Boston  and  Portland  are 
also  compared  with  the  Appendix  E  first  class  rites,  with 
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the  Appendix  G  first  class  rates,  and  with  the  Appendix 
H  first  class  rates,  for  the  same  distances,  prescribed  in  the 
Eastern  Class  Rate  case.  From  Caribou  to  Searsport  the 
potato  rate  is  23  per  cent  of  the  local  first  class  rate;  from 
Caribou  to  Boston  the  potato  rate  is  27  per  cent  of  the  local 
first  class  rate  and  from  Caribou  to  Portland  the  potato 
rate  is  27  peb  cent  of  the  local  first  class  rate.  The  potato 
rate  from  Caribou  to  Searsport  is  38  per  cent  of  the  Ap¬ 
pendix  E  local  first  class  rate  for  that  distance  whereas 
to  Boston  the  relationship  is  39  per  cent.  Using  the  Ap¬ 
pendix  G  local  first  class  scale  the  percentages  are  37  per¬ 
cent  to  Searsport  and  37  per  cent  to  Boston.  Using  the 
Appendix  H  scale  the  percentages  are  33  per  cent  to  Sears¬ 
port  and  34  per  cent  to  Boston.  The  Boston  and  Portland 
potato  rates  were  approved  by  the  Commission  in  its  deci¬ 
sion  147  ICC  627.  Sheet  6  of  the  exhibit  shows  that  the 
haul  to  Searsport  is  100  per  cent  over  the  higher  rated 
territory  of  the  Bangor  and  Aroostook  whereas  to  Boston 
39.4  per  cent  is  in  that  territory,  33.8  per  cent  in  the  lower 
rated  Zone  B  territory  and  26.8  per  cent  in  the  still  lower 
rated  Zone  A  territory.  To  Portland  the  average  haul  is 

53.8  per  cent  on  the  Bangor  and  Aroostook  and  46.2 
365  per  cent  in  Zone  B  territory  on  the  Maine  Central. 

This  exhibit  shows  that  in  so  far  as  the  level  of  rates 
is  concerned  the  existing  rates  to  Searsport  certainly  are 
not  too  high  when  compared  with  the  rates  to  Boston  which 
have  had  the  approval  of  the  Commission.  It  will  be  noted 
from  sheet  2  of  my  exhibit  that  the  potato  rates  to  Boston 
and  Portland  are  lower  than  the  actual  sixth  class  rates 
in  effect  and  to  Searsport  they  are  less  than  90  per  cent 
of  sixth  class,  sixth  class  being  27-1/2  per  cent  of  first 
class. 

(Sheets  2,  3,  4,  5,  6  and  7  of  I.C.C.  Exhibit  No.  80  are 
made  a  part  hereof  as  “Sheets  78  to  83/’) 

Potatoes  are  produced  and  shipped  in  carloads  from 
points  on  the  Boston  and  Maine  but  to  a  relatively  small 
extent  as  compared  with  production  and  shipments  from 
Aroostook  County.  My  exhibit  No.  83  shows  the  origin, 
destination,  number  of  cars  shipped,  weight,  short  line 
mileage,  the  rate  charged  and  the  first,  fifth  and  sixth  class 
rates,  together  with  the  percentage  of  the  potato  rate  with 
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the  first  class  rate.  In  comparison  with  the  movements  on 
the  Boston  and  Maine,  I  have  shown  on  the  exhibit  a  rep¬ 
resentative  shipping  point  in  Aroostook  County  about  the 
same  distance  from  Searsport  as  the  haul  on  thp  Boston 
and  Maine  and  the  rate  for  that  distance  to  Searsport.  The 
actual  rate  charge  for  hauling  potatoes  on  the  Boston  and 
Maine  approximates  the  present  fifth  class  rate  of  35  per 
cent  of  first  class.  For  a  haul  of  166  miles  on  the  Boston 
and  Maine,  the  present  potato  rate  is  27  cents,  which  com¬ 
pares  with  a  rate  of  25  cents  from  Houlton  to  Searsport, 
a  distance  of  161  miles.  There  are  21  of  these  comparisons 
on  the  exhibit;  in  ten  instances  the  rate  to  Searsport  is 
lower  than  the  Boston  and  Maine  rate  for  approximately 
the  same  distances,  in  seven  cases  it  is  higher  anfi  in  four 
cases  the  rate  is  the  same.  The  comparisons  are  rate  for 
rate  without  giving  any  weight  to  the  fact  that  th^  Bangor 
and  Aroostook  territorv  is  a  higher  rated  territlorv  than 
that  of  the  Boston  and  Maine. 

The  total  shipments  of  potatoes  from  all  Boston  and 
Maine  Railroad  origins  to  all  destinations  in  the  shipping 
season  September  1,  1931,  to  August  31,  1932  wa$  98  cars. 
The  rates  shown  from  these  Boston  and  Maink  origins 
cover  movements  to  destinations  in  New  England,  New 
York,  New  Jersey,  Pennsylvania  and  Virginia.  To 
366  destinations  outside  of  New  England  all  |hauls  in¬ 
volved  other  carriers  than  the  Boston  ai|id  Maine 
and  some  of  the  movements  to  New  England  destinations 
involved  carriers  in  addition  to  the  Boston  anfcl  Maine. 

My  exhibit  No.  84  compares  rates  on  potatoes  in  carloads 
in  official  territory,  and  which  rates  have  been  approved  or 
fixed  by  the  Commission,  with  the  Appendix  E  first  class 
and  fifth  class  rates  and  shows  the  percentage  relationship 
between  such  potato  rates  and  the  Appendix  E  first  class 
rates  as  prescribed  by  the  Eastern  Class  Rate  Investiga¬ 
tion.  This  exhibit  shows  that  these  potato  rates  fixed  or 
approved  by  the  Commission,  are  higher  percents,  or  at 
least  no  less  percents,  of  the  first  class  Appendi^  E  rates 
than  the  rates  to  Searsport  here  under  attack  \\|hen  such 
rates  are  compared  with  the  Appendix  E  first  cl^ss  scale. 
If  due  consideration  is  given  to  the  fact  that  [the  rates 
to  Searsport  apply  locally  on  the  Bangor  and  Aroostook, 
a  higher  rated  territory,  my  exhibit  No.  84  clearly  indicates 
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that  the  present  rates  to  Searsport  are  still  subnormal 
rates.  The  official  territory  potato  origins  employed  in 
this  exhibit  other  than  Caribou  and  Houlton,  Maine,  are 
two  origins  in  New  York  state,  one  in  New  Jersey  and 
three  in  Virginia. 

(I.C.C.  Exhibit  No.  84,  consisting  of  two  sheets,  is  made 
a  part  hereof  as  “  Sheets  84  and  85.”) 

Cross-examination : 

The  Witness:  The  potato  traffic  originating  on  the  Bos¬ 
ton  and  Maine,  as  shown  on  my  earlier  exhibit,  was  distrib¬ 
uted  as  to  destinations  from  Worcester  and  Boston,  Mass., 
to  New  York  State  and  Pennsylvania. 

I  have  not  been  advised  of  any  attempt  to  reduce  the 
all  rail  rate  from  Aroostook  County  being  considered  by 
the  railroads  and  I  have  never  heard  of  it. 

I  have  seen  the  railroad  terminal  conditions  in  Boston. 
Our  lines  outside  of  Boston  cross  city  streets  but  I  don’t 
know  whether  at  grade  or  not.  Before  our  lines  reach  our 
Boston  terminals  they  run  through  a  congested  populated 
area  for  about  five  miles  and  this  was  recognized  by  the 
Commission  in  the  Boston  Switching  Case.  The  39-1/2 
cent  rate  ^rom  Caribou  to  Boston  does  not  include  delivery 
on  the  lines  of  other  railroads  than  the  Boston  and  Maine ; 

out  of  the  $10  switching  charge  added  to  the  rate 
367  for  delivery  on  the  New  Haven,  we  absorb  $5  under 
an  order  from  the  Interstate  Commerce  Commission. 

((Transcript  of  testimony,  pages  781-822.)) 

Hearing  adjourned  until  9:30  A.  M.  tomorrow. 

January  28,  1933, 

Met  pursuant  to  adjournment  at  9:30  A.  M. 

H.  A.  Poveleite  was  called  as  a  witness  for  interveners, 
and  being  first  duly  sworn  testified  as  follows: 

Direct  examination: 

The  Witness:  I  am  assistant  general  traffic  manager, 
New  York,  New  Haven  &  Hartford  Railroad  Company, 
New  Haven,  Conn.  I  have  prepared  a  statement  of  the 
position  of  the  New  Haven  Railroad  as  an  intervener  in 
this  proceeding: 
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“The  New  Haven,  with  its  connections,  the  Boston  & 
Maine,  the  Maine  Central  and  the  Bangor  &  Aroostook,  has 
for  years  been  active  in  arranging  and  perfecting  all  rail 
service  from  Aroostook  County  to  the  New  York  market 
and  the  North  Atlantic  seaboard.  At  Harlem  Eiver  the 
New  Haven  built  a  special  building,  known  for  years  as 
the  potato  house,  now  referred  to  as  the  Bronx  Produce 
House,  primarily  established  to  facilitate  the  handling  and 
distribution  of  Maine  potatoes. 

“Prior  to  the  season  of  1931-32,  practically  ajll  of  the 
potato  traffic  from  Aroostook  County  to  the  metropolitan 
area  and  the  North  Atlantic  seaboard  moved  by  j  rail,  and 
in  such  rail  movement  it  was  possible  for  the  distributors 
in  that  area  to  regulate  the  movement  into  the  j  different 
destinations  to  prevent  any  congestion  or  glut  injthe  mar¬ 
ket.  | 

“When,  for  whatever  underlying  reasons,  a4  unregu¬ 
lated  boat  began  to  call  at  Searsport  for  loading  vjvith  pota¬ 
toes  to  the  New  York  and  other  North  Atlantic  ports,  and 
the  initial  boat  venture  attracted  other,  similar  boats  to 
the  same  traffic,  we  naturally  could  view  this  only  as  the 
first  step  to  disrupting  the  former  satisfactory  service  of 
marketing,  transporting  and  distributing  the  potato  crop 
of  Aroostook  County. 

368  “Requests  from  field  agents,  trade  journals,  and 
other  sources,  made  it  pretty  clear  that  th^  handling 
of  the  potatoes  by  boat  not  only  to  take  away  frojn  the  rail 
lines  the  traffic  which  had  been  developed  and  for  which 
facilities  had  been  provided,  but  also  to  destroy  all  the 
efforts  that  had  been  made  to  secure  recognition  of  the 
Maine  potatoes  as  a  quality  product,  and  degenerate  it 
to  the  common  run  of  mine  product. 

“Our  patrons  at  Harlem  River,  who  had  for  years  been 
working  to  establish  the  standing  of  the  Maine  potato,  also 
saw  the  threat  against  the  market  they  had  worked  so  hard 
to  establish,  and  naturally  objected  to  the  diversion  of  the 
traffic  to  the  boats. 

“We  were  in  accord  with  the  view  that  the  injection  of 
the  unregulated  carriers  into  the  marketing  of  Mjaine  pota¬ 
toes  could  not  but  have  an  adverse  effect  on  ihe  entire 
industry.  ’  ’ 

The  potato  commodity  rates  of  the  Bangor  and  Aroos- 
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took  herein  attacked,  while  somewhat  higher  than  those 
formerly  in  effect,  are  still  unduly  low.  Potatoes  in  carloads 
are  rated  fifth  class  in  the  Official  Classsification.  This  rate 
has  been  in  effect  for  many  years  and  I  recall  no  complaint 
or  attack  oh  it.  In  the  absence  of  any  control  of  competitive 
conditions,  fifth  class  rates  are  properly  applicable  on  this 
item  of  traffic,  as  reasonable  maximum  rates. 

“The  local  class  rates  from  Bangor  and  Aroostook  Rail¬ 
road  stations  conform  to  the  Interstate  Commerce  Commis¬ 
sion’s  report  in  the  Eastern  Class  Rate  Case,  docket  15879, 
as  shown  in  164  ICC  314,  pages  423  and  424;  also  in  the 
supplemental  report,  171  ICC  481,  page  501.” 

My  exhibit  No.  86  shows  that  the  present  potato  com¬ 
modity  rates  range  from  62  per  cent  to  77  per  cent  of  the 
normal  local  fifth  class  rates  of  the  Bangor  and  Aroostook. 
In  other  hrords,  they  are  from  23  per  cent  to  38  per  cent, 
average  about  33  per  cent,  below  reasonable  maximum  rates 
for  the  hauls  involved. 

My  exhibit  No.  87  compares  the  same  potato  rates  with 
the  Bangor  and  Aroostook  fifth  class  proportional  rates  to 
Searsport  and  shows  that  the  potato  commodity  rates  from 
8  stations  in  the  southern  part  of  Aroostook  County  on  the 
Bangor  and  Aroostook  are  the  same  as  the  fifth  class  pro¬ 
portional  rates  to  Searsport  on  the  Bangor  and 
369  Aroostook,  while  for  the  remaining  Bangor  and 
Aroostook  origins  in  the  County  to  Searsport,  the 
potato  cofnmodity  rates  range  from  75  per  cent  to  90.9  per 
cent  of  the  proportional  fifth  class  rates  to  Searsport,  or 
in  other  words  they  are  from  9.1  per  cent  to  25  per  cent 
below  the  proportional  fifth  class  rates,  the  average  being 
about  17  per  cent. 

Any  movement  of  potatoes,  in  carloads,  locally  on  the 
New  Haven  is  at  the  fifth  class  rates,  but  we  have  a  few 
commodity  rates  on  potatoes  for  the  purpose  of  meeting 
motor  competition.  There  is  a  large  production  of  potatoes 
on  Long  Island  and  there  is  a  heavy  movement  of  these  to 
New  Haven  destinations.  In  order  to  participate  in  the 
distribution  of  these  Long  Island  potatoes  to  the  consuming 
area  just  east  of  New  York  City,  we  have  found  it  necessary 
to  participate  in  blanket  rates  of  20  cents  to  Port  Chester, 
N.  Y.,  and  Stamford,  Conn.,  for  distances  ranging  from 
83  to  135  miles,  average  distance  about  105  miles,  and  of 
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21  cents  to  Norwalk,  Conn.,  for  distances  ranging  from 
93  to  145  miles,  average  distance  118  miles.  These  pre  truck 
competitive  rates.  These  rates  are  shown  on  m}f  exhibit 
No.  89  and  demonstrate  that  the  rates  on  potatbes  from 
Maine  origins  to  Searsport  are  on  the  same  levdl  as  the 
highly  competitive  commodity  rates  from  Long  ^sland  to 
the  New  Haven  destinations  mentioned. 

“Naturally  the  New  Haven,  as  a  connecting  liije  in  the 
all-rail  route  from  Maine  to  the  tidewater  ports  along  the 
southern  New  England  coast,  and  to  other  North  Atlantic 
ports,  is  deeply  interested  in  retaining  this  traffic  to  the  rail 
haul.  This  position  is  not  entirely  selfish ;  the  objection  we 
have,  in  common  with  the  other  New  England  interests, 
both  carriers  and  potato  producers,  is  to  uphold  thp  reputa¬ 
tion  of  the  Maine  potato  as  a  quality  product  in  the  im¬ 
mense  consuming  markets  at  the  Atlantic  Seaboard,  which 
can  command  a  premium  over  the  poorer  grades,  and  so 
can  afford  to  pay  a  reasonable  rail  rate  to  the  market,  to 
secure  the  better  handling  which  the  rail  service  brovides 
and  reach  the  consumer  in  first  class  condition,  i 

“It  is  a  short-sighted  policy  that  argues  for  the  diversion 
of  the  potato  traffic  to  the  unregulated  boat  lines  whereby 
a  temporary  advantage  may  be  gained  by  a  fewf,  but  at 
the  ultimate  cost  of  reduced  prices  to  the  farmer  on  all 
of  his  products,  and  a  permanent  lowering  of  the  reputation 
of  that  product  in  the  chief  consuming  markets.7’ 
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Cross-examination : 


The  Witness:  I  couldn’t  tell  you  with  any  degree  of  ac¬ 
curacy  of  the  total  local  movement  of  potatoes  on  jthe  New 
Haven.  There  is  a  considerable  production  in  Connecticut, 
but  the  local  rate  movement  is  comparatively  sma[ll.  I  am 
not  willing  to  supply  the  total  annual  movement  of  the  New 
Haven’s  local  potato  traffic  because  I  don’t  think  it  would 
be  relevant  and  would  take  a  considerable  amount  of  labor. 
In  answering  the  question  of  whether  our  movement  was 
more  than  500  carloads  I  couldn’t  give  you  any  Accurate 
estimate.  We  are  willing  to  admit  that  it  can’t  compare 
with  the  Bangor  and  Aroostook  in  volume.  We  have  no 
objection  to  the  movement  of  potatoes  through  Sparsport 
if  they  pay  the  proper  charge  up  to  the  port,  becausp  if  they 
do  not  pay  such  charges  we  would  be  in  the  position  of  ap- 
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proving  a  bonus  being  given  to  the  diversion  of  traffic  from 
the  all  rail  route.  We  are  willing  to  take  our  chances  on 
the  competition  so  far  as  transportation  is  concerned  if 
those  potatoes  pay  up  to  Searsport  from  origin  point,  rela¬ 
tively  the  same  level  of  rates  that  they  do  on  the  all  rail 
movement  from  the  same  origin  to  the  ultimate  destina¬ 
tion.  We  believe  in  rail  and  water  routes  where  thev  are 
economical.  I  don’t  think  the  New  Haven  handles  anv 
potatoes  from  Aroostook  County  in  connection  with  the 
rail-water  routes  through  Boston.  The  rail  rate  to  Harlem 
River  is  now  the  same  as  it  was  in  1922.  The  rate  has  been 
the  same  whether  the  price  of  potatoes  was  40  cents  a 
barrel  or  $3.50  a  barrel.  I  have  heard  expressions  from  the 
Harlem  River  receivers  and  others  saving  thev  wanted  a 
reduction  in  rail  rates  but  there  has  been  nothing  that  I 
know  of  done  authoritatively  to  arrange  for  a  reduction 
and  my  own  view  is  it  would  be  impracticable  to  do  any¬ 
thing  over  the  all  rail  route  until  the  situation  through 
Searsport  has  become  a  little  more  stable. 

There  is  a  question  whether  a  reduction  in  the  all  rail 
rates  would  help  the  Maine  farmer  get  to  market.  There 
haven’t  been  anv  reduced  rates  from  Maine. 

40  per  cent  of  the  general  business  of  the  New  Haven 
moves  on  class  rates. 

The  rates  of  the  New  Haven  on  potatoes  of  20  and  21 
cents  to  which  I  refer  apply  on  quantities  of  15,000  pounds. 
The  rates  are  equal  to  the  standard  rates;  we  are  making 
a  Concession  only  in  the  carload  minimum.  The  rates 
371  to  Searsport  are  less  than  the  standard  rates. 

((Transcript  of  testimony,  pages  823-841.)) 

Lucien  Snow  was  called  as  a  witness  for  interveners,  and 
being  first  duly  sworn  testified  as  follows: 

Direct  examination: 

The  Witness :  I  am  freight  traffic  manager  of  the  Maine 
Central  Railroad  and  my  railroad  experience  extends  back 
23  years.  My  exhibits  show  that  the  Bangor  and  Aroos¬ 
took’s  rates  on  potatoes  to  Searsport  are,  in  most  instances, 
lower  than  the  old  and  new  Zone  B  fifth  class  rates,  al¬ 
though  the  Commission  has  recognized  that  the  Bangor  and 
Aroostook  is  entitled  to  a  rate  basis  higher  than  carriers 
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located  in  Zone  B.  My  exhibit  91  shows  the  rate^  on  the 
Maine  Central  from  points  at  which  shipments  [actually 
originated  during  the  1931-32  shipping  season  for  dis¬ 
tances  similar  to  those  from  Aroostook  Countf  origin 
points  on  the  Bangor  and  Aroostook  to  Searsport.  From 
Dexter  to  Portland  the  distance  is  125  miles  and  jthe  rate 
is  24-1/2  cents ;  from  Sherman  to  Searsport  on  the[  Bangor 
and  Aroostook  the  distance  is  124  miles  and  the  rate  is 


25  cents;  this  25  cent  rate  also  applies  on  the  Bangor  and 
Aroostook  from  Houlton  to  Searsport,  a  distance  of  161 
miles.  From  Winn,  Maine,  to  Portland,  a  distance  of  192 
miles,  there  was  actual  movement  at  a  rate  of  ^9  cents; 
from  Mars  Hill  to  Searsport  on  the  Bangor  and  Aroostook 
the  distance  is  192  miles  and  the  rate  is  30  cent^.  From 
Corinna  and  Dexter  on  the  Maine  Central  to  Bostoii,  Mass., 
225  and  233  miles  respectively,  there  was  a  movement  of 
potatoes  at  a  rate  of  30-1/2  cents;  the  Bangor  and  Aroos¬ 
took  rate  from  Caribou  to  Searsport,  221  miles,  is  30  cents.. 
This  rate  also  applies  from  Limestone  to  Searsport,  a  dis¬ 
tance  of  237  miles.  From  Stockholm  and  New  Sweden  on 
the  Bangor  and  Aroostook  to  Searsport,  distances  of  229 
and  230  miles  respectively,  the  rate  is  31-1/2  cent£. 

In  1928  potatoes  constituted  11.11  per  cent  of  the  total 
tonnage  of  the  Maine  Central;  pulp  wood  was  the  only 
commodity  of  which  a  greater  tonnage  was  hauled.  In  1929, 
1930  and  1931  potatoes  were  the  greatest  single  item  of 
traffic  handled  by  the  Maine  Central  and  ranged  fiJom  14.50 
per  cent  to  16.39  per  cent  of  the  total  tonnage. 


372  Cross-examination: 


The  Witness:  In  going  into  our  terminals  at  Portland 
we  cross  city  streets  at  grade  and  pass  through  a|  built-up 
section  from  Deering  Junction  to  Portland,  a  straight  line 
distance  of  between  four  to  five  miles.  Our  diovement 
through  Portland  all  rail  in  the  last  two  years  has  been  in 
the  neighborhood  of  30,000  to  40,000  cars  from  all  points  in 
Maine  and  New  Brunswick,  Canada.  We  have  tvko  potato 
producing  areas,  the  Dexter-Foxcroft  and  Winn-Vanceboro 
sections.  The  former  is  not  over  60  miles  from  Bucksport 
and  the  latter  is  slightly  further.  Some  of  the  Bucksport 
movement  is  from  our  potato  producing  areas.  Tiis  is  the 
first  year  we  have  had  truck  movement  through  Bhcksport ; 
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truck  movement  is  unregulated.  On  our  railroad  we  have 
a  proportional  rate  of  13  cents  per  hundred  pounds  on 
potatoes  fbr  the  distance  of  200  miles  but  bear  in  mind  that 
that  proportional  rate  applies  to  Brunswick,  Maine,  where 
the  train  doesn’t  even  stop  to  whistle.  When  you  have  a 
13-eent  rate  to  Brunswick,  the  Maine  Central  has  the  haul 
from  Brunswick  on  and  that  13  cents  does  not  represent 
Maine  Central  earnings;  our  earning  for  that  part  of  the 
haul  is  13  cents  but  you  must  take  into  consideration  the 
total  Maine  Central  haul. 

I  couldn’t  say  what  the  volume  of  potato  movement  over 
our  line  from  Dexter  is  but  I  would  say  our  total  originated 
movement  of  potatoes  on  the  Maine  Central  is  in  the  neigh¬ 
borhood  of  from  3,000  to  6,000  cars,  according  to  crop 
conditions.  Wre  have  through  rates  with  the  Eastern  Steam¬ 
ship  Company  through  Portland  but  for  a  movement  simi¬ 
lar  to  Searsport,  I  would  say  that  we  didn’t  have  a  single 
car.  W7e  do  not  have  anywhere  on  our  railroad  a  concen¬ 
trated  local  movement  of  potatoes  similar  to  the  movement 
to  Searsport. 

We  desire,  if  this  water  route  is  to  be  used  by  Searsport, 
that  the  rates  be  on  a  level  comparable  with  other  rates  in 
New  England  and  we  want  the  movement  on  the  Bangor 
and  Aroostook  to  Searsport  measured  by  the  rates  on  the 
Maine  Central.  I  have  no  information  as  to  how  the  trans¬ 
portation  expense  on  our  line  compares  with  that  of  the 
Bangor  and  Aroostook  per  unit  of  freight  and  have  made 
no  study  of  it.  I  think  the  basis  of  rates  laid  down  by  the 
Interstate  Commerce  Commission  should  set  the  level. 

((Transcript  of  testimony,  pages  841  to  854.)) 

373  H.  P.  Bums  was  called  as  a  witness  for  defendant, 

and  being  first  duly  sworn  testified  as  follows: 

Direct  examination: 

The  Witness:  I  am  general  auditor  of  the  Bangor  and 
Aroostook  and  have  prepared  certain  exhibits  for  intro¬ 
duction  in  this  case.  My  exhibit  No.  92  is  a  summary  of 
revenue  freight  carried  by  the  Bangor  and  Aroostook  dur¬ 
ing  the  years  1921  to  1931,  inclusive.  The  first  sheet  of 
the  exhibit  is  a  summary  by  years  showing  the  total  ton¬ 
nage  and  the  six  principal  commodities  handled,  potatoes, 
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bituminous  coal,  pulpwood,  lumber,  fertilizer  and  j  paper. 
These  six  commodities  constituted  82.76  per  cent  {of  the 
total  tonnage  handled  for  the  year  1931  and  an  ajverage 
of  79.58  per  cent  for  the  eleven  year  period  shown! on  the 
statement.  Potatoes  are  the  principal  commodity  shipped, 
being  36.73  per  cent  of  the  total  for  the  year  1931  and  an 
average  of  29.33  per  cent  for  the  eleven  year  period.  The 
exhibit  shows  tonnage  originating  on  our  line  and  tonnage 
received  from  connections.  For  the  year  1931,  77,85  per 
cent  originated  on  line  and  for  the  eleven  year  period  an 
average  of  74.52  per  cent  originated  on  line.  Less-carload 
traffic  for  the  year  1931,  was  1.97  per  cent  of  tqe  total 
tonnage  and  an  average  of  2.58  per  cent  for  the  eleven 
year  period.  Overhead  traffic,  that  is  traffic  received  from 
connections  and  delivered  to  connections,  not  shdwn  on 
the  exhibit  was  1-1/4  per  cent  of  the  total  tonnage  handled 
for  the  year  1931,  and  an  average  of  1-1/2  per  cent  for  the 
years  1928  to  1931  inclusive.  Sheets  2  to  12  of  the  j  exhibit 
show  for  each  year  separately  the  number  of  cars  ^nd  ton¬ 
nage  originating  on  line  and  received  from  connections, 
covering  the  same  commodities  as  shown  on  sheetl  1. 

(I.C.C.  Exhibit  No.  92,  consisting  of  12  sheets,  is  made  a 
part  hereof  as  “Sheets  86  to  97.”)  | 

My  exhibit  No.  94  is  a  detail  of  net  railway  operating 
income  of  the  Bangor  and  Aroostook  for  the  years  1921  to 
1932,  inclusive,  with  December  1932  estimated.  Since  this 
exhibit  was  completed,  the  December  figures  have  been  re¬ 
ceived  and  they  do  not  materially  change  the  total  bet  rail¬ 
way  operating  income,  possibly  increasing  it  three  or  four 
thousand  dollars. 

(I.C.C.  Exhibit  No.  94  is  made  a  part  hereof  as  “Sheet 
98.”) 

374  My  exhibit  No.  95  shows  statistics  on  potato  traffic 
originating  on  the  Bangor  and  Aroostook,  shipped 
during  the  last  shipping  season,  August  1,  1931  to  July 
31,  1932,  showing  separately  traffic  delivered  to  rfail  con¬ 
nections  and  to  steamers  at  S'earsport;  31,048  cajrs  were 
delivered  to  rail  connections  and  10,517  cars  delivered  to 
steamers.  These  figures  include  only  cars  originated  on 
the  Bangor  and  Aroostook  and  do  not  include  tilaffic  re- 
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ceived  from  the  Canadian  Pacific  at  Brown ville  Junction. 
The  first  two  lines  of  figures  have  to  do  solely  with 
rail  traffic  delivered  to  the  Maine  Central  or  the  Canadian 
Pacific.  The  next  two  lines  under  the  word  “ local”  have 
to  do  with  the  Searsport  traffic  and  with  traffic  to  other 
stations  on  the  Bangor  and  Aroostook.  The  exhibit  shows 
the  Bangor  and  Aroostook  revenue  to  these  various  Bangor 
and  Aroostook  destinations  and  the  revenue  per  ton  per 
car  and  per  car  mile.  The  exhibit  also  shows  the  tons  per 
car  and  the  average  haul  to  each  Bangor  and  Aroostook 
destination.  Attention  is  drawn  to  the  fact  that  the  revenue 
per  ton  mile  on  traffic  to  Searsport  for  the  period  covered 
by  the  exhibit  was  less  than  on  all  rail  traffic.  The  revenue 
per  ton  mile  to  Searsport  being  2.283  cents  compared  with 
2.308  cents  all  rail.  Our  revenue  per  ton  on  all  rail  traffic 
was  $4.22  and  via  Searsport  $4.54,  an  increase  of  only  32 
cents  per  ton  for  an  additional  haul  of  29  miles.  The  per 
car  revenue  on  all  rail  traffic  is  $84.78  and  via  Searsport 
$95.98,.  an  increase  of  $11.20  per  car,  $4.90  of  which  is  due 
to  heavier  loading  and  $6.30  for  additional  haul.  The 
figures  on  the  exhibit  for  local  potato  traffic  other  than  to 
Searsport  include  seed  potatoes  and  starch  potatoes.  The 
volume  is  very  small ;  only  85  cars  during  the  whole  year. 

(I.C.C.  Exhibit  No.  95  is  made  a  part  hereof  as  “  Sheet 
99.”) 

My  exhibit  No.  96  is  a  statement  showing  net  loss  to  rail 
carriers  on  shipments  of  potatoes  delivered  to  steamers 
at  Searsport.  The  average  haul  on  all  our  potato  traffic 
to  Searsport  is  the  same  as  the  distance  from  Mars  Hill  to 
Searsport.  This  exhibit  is  based  upon  that  average  haul 
and  those  rates  and  the  average  actual  loading  per  car. 
Mars  Hill  is  the  most  southerly  station  in  the  Caribou- 
Presque  Isle  rate.  This  exhibit  is  based  upon  the  1931-32 
season.  It  includes  the  cars  from  the  Canadian  Pacific. 

375  (I.C.C.  Exhibit  No.  96  is  made  a  part  hereof  as 

“  Sheet  100.”) 

My  exhibits  Nos.  97,  98  and  99  compare  freight  operating- 
statistics  and  unit  costs  of  the  Bangor  and  Aroostook  Rail¬ 
road  with  freight  operating  statistics  and  unit  costs  of  the 
groups  of  carriers  in  trunk  line  territory,  in  Central 
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Freight  Association  territory,  with  interterritorial  Carriers 
between  these  two  territories,  and  with  the  territorial  fig¬ 
ures  for  the  Southern,  Northwestern,  Central  Westlern  and 
Southwestern  Regions  for  the  years  1929,  1930  a^id  1931. 
The  groupings  were  selected  because  these  are  thej  groups 
of  railroads  for  which  potato  rates  had  been  fixed  by  the 
Commission.  Using  exhibit  No.  97  as  illustrative,  ijt  shows 
that  for  the  year  1929  traffic  density  on  the  Bangor  and 
Aroostook  was  very  low  varying  from  12.57  per  ceijt  of  the 
traffic  density  on  interterritorial  loads  to  46.20  per  cent 
of  the  traffic  densitv  of  the  roads  in  the  Northwestern 
Region.  Under  the  title  “Freight  Train  Performance”  the 
performance  on  the  Bangor  and  Aroostook  is  very  low  in 
comparison  with  all  groups,  due  primarily  to  the  small 
volume  of  overhead  traffic  on  the  Bangor  and  Arpostook, 
overhead  traffic  being  only  about  1.7  per  cent  of  tcj>tal  ton¬ 
nage.  In  gross  and  net  ton  miles  per  train  hour,  thej  Bangor 
and  Aroostook  again  is  at  a  disadvantage  but  in  [average 
speed  of  freight  trains,  the  Bangor  and  Aroostobk  com¬ 
pares  favorably  with  other  groups.  In  gross  ton  miles  per 
pound  of  coal  the  Bangor  and  Aroostook  would  appear  to 
have  an  advantage  but  if  the  cost  of  coal  is  taken  itnto  con¬ 
sideration  this  probably  would  not  be  true. 

Throughout  the  exhibit  lines  9  through  15  represent  per 
cents. 

Traffic  density  on  the  Bangor  and  Aroostook  is  lbss  than 
42  per  cent  of  the  traffic  density  in  the  Southwestern 
Region,  about  36  per  cent  of  that  in  the  Southern  Region 
and  about  17  per  cent  of  the  traffic  density  of  trunk  line 
carriers. 

Sheet  3  of  the  exhibit  shows  comparative  cost  per  1,000 
revenue  ton  miles.  The  Bangor  and  Aroostook  ratios  in 
the  maintenance  of  way  and  structures  and  maintenance  of 
equipment  is  very  high,  costing  almost  2-1/5  times  as  much 
to  maintain,  way  and  structures  on  the  Bangor  and  Aroos¬ 
took  as  it  does  in  the  Southern  Region.  Total  operating 
expenses  are  approximately  75  per  cent  higherj  on  the 
Bangor  and  Aroostook,  per  1,000  revenue  tbn  miles, 
376  than  in  the  Southern  Region  and  73  per  ceijt  higher 
than  in  the  Southwestern  Region.  j 

All  figures  used  in  exhibits  9'7,  98  and  99,  other  than  those 
for  the  Bangor  and  Aroostook,  are  territorial  group  figures 


i 
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for  the  railroads  shown  in  the  various  territories  also 
shown  on  the  exhibit.  The  trunk  line  figures  are  the  av¬ 
erage  for  21  railroads  in  that  territory;  the  inter-terri¬ 
torial  figures  cover  the  Baltimore  &  Ohio,  Erie,  New  York 
Central  and  Pennsylvania;  the  Central  Freight  Associa¬ 
tion  figures  are  the  average  for  26  railroads  in  that  terri¬ 
tory;  the  figures  for  the  Southern  Region  are  the  average 
for  27  railroads  in  that  territory;  the  figures  for  the  North¬ 
western  Region  are  the  average  for  8  railroads  in  that 
territory;  the  figures  for  the  Central  Western  Region  are 
the  average  for  12  railroads  in  that  territory;  and  the 
figures  for  the  Southwestern  Region  are  the  average  for  15 
railroads  in  that  territory. 

(Exhibit  No.  97,  consisting  of  five  sheets,  is  made  a  part 
hereof  as  “Sheets  101  to  105.”) 

My  exhibits  Nos.  98  and  99  are  identical  with  exhibit  No. 
97,  except  that  they  cover  the  years  1930  and  1931  respec¬ 
tively;  they  show  that  in  those  years  the  disadvantages  of 
the  Bangor  and  Aroostook  were  practically  the  same  as 
its  disadvantages  in  1929,  as  shown  by  exhibit  No.  97. 

The  cost  of  the  water  terminal  facilities  and  storage 
tracks  of  the  Bangor  and  Aroostook  at  Searsport,  including 
Kidder’s  Point  and  Cape  Junction  amounts  to  $627,000. 
With  the  exception  of  land  and  tracks  practically  all  of  this 
expenditure  has  been  made  since  1925  or  1926  when  the 
new  pier  was  completed.  Last  year  we  put  in  an  additional 
track  which  will  take  care  of  about  40  cars. 

Cross-examination : 

The  Witness:  Breaking  down  this  investment  at  Sears¬ 
port  by  facilities,  in  round  figures,  the  new  pier  accounts 
for  about  $415,000;  two  warehouses  $19,500  each;  tracks 
on  pier,  $37,000;  storage  tracks  at  Searsport  $50,000;  at. 
Kidder’s  Point,  $11,000,  and  at  Cape  Junction  $61,000.  I 
have  segregated  those  facilities  for  use  in  connection  with 
the  water  terminal  operation  and  those  used  in  local  service 
at  Searsport  in  which  is  included  the  coal  and  fertilizer  de¬ 
velopments. 

In  the  12  month  period  ended  December  21,  1932,  the 
gross  revenue  of  the  Bangor  and  Aroostook  was  $5,911,- 
000  against  $6,885,000  in  1931  but  the  net  income  was 
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377  $701,000  in  1932  as  against  $633,000  for  1931.  For 

the  month  of  December  the  company  showed  a  gain 
in  net  income  from  $39,964  in  1931  to  $54,132  in  1932.  Both 
vears  were  very  subnormal  and  these  figures  do  not,  in  mv 
opinion,  mean  anything. 

Referring  to  my  exhibit  No.  96,  if  the  10,000  cirs  which 
moved  via  Searsport  had  moved  all  rail,  the  all  rail  charges 
would  have  been  $2,492,000  to  destination  and  the  actual 
rail  charge  to  Searsport  was  about  $1,000,000. 

“Q.  What  you  mean,  if  I  understand  that  correct,  is 
that  the  Bangor  and  Aroostook  got  less  money  for  the  haul 
to  Searsport  than  all  the  railroads  got  to  destination  on 
all  rail  movements,  and  that  loss  simply  means  (hat  they 
did  not  get  that  business.  That  is  what  it  meins.  You 
don’t  mean  it  is  a  loss  in  the  sense  that  we  usually  speak 
of  a  loss.  It  simply  means  that  they  lost  the  traffic,  and 
this  figure  does  not  show  how  much  traffic  they  lost.  Isn’t 
that  a  fair  statement.  A.  Yes.” 

The  last  column  of  I.C.C.  exhibit  No.  36  should  be  modi¬ 
fied  to  show  the  following  total  corporate  surplus  of  the 
Bangor  and  Aroostook  as  of  December,  1931  for  ithe  years 
1917  to  1931,  inclusive: 


For  1931 . $5,396,731.21 

44  1930 .  5,520,249.64 

44  1929 .  4,740,674.58 

4  4  1928 .  4,033,920.79 

44  1927 .  3,578,480.24 

44  1926 .  2,992,084.52 

44  1925 .  2,695,506.78 

44  1924 .  2,887,609 .66 

“  1923 .  2,647,297.57 

“  1922 .  2,551,455.70 

“  1921 .  2,371,839.68 

“  1920 .  1,856,250.84 

“  1919 .  1,735,199.61 

“  1918 .  1,664,027.73 

“  1917 .  1,578,466.05 


((Transcript  of  testimony,  pages  854-875.)) 

John  C.  Rogers  was  recalled  and,  having  been  previously 
sworn,  testified  as  follows: 
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Cross-examination : 

The  Witness :  Referring  to  the  various  charters,  wherein 
the  shipper  is  named  as  the  charterer  of  the  boat,  the  func¬ 
tion  of  my  company  was  to  bring  the  shipper  in  contact 
with  the  vessel  in  the  position  he  required,  on  the 
378  terms  and  conditions  he  required,  at  the  rates  he 
required,  and  to  go  into  the  ports  of  destination  he 
required.  For  this  service  we  received  a  commission  which 
is  based  on  a  percentage  of  the  total  freight  money  paid, 
as  explained  in  the  charter.  At  the  expiration  of  the 
charter  the  ship,  of  course,  went  where  it  would.  After  a 
ship  performs  its  charter,  it  goes  into  other  service. 

In  connection  with  the  Nosa  Queen  now  operating  from 
Searsport  to  Philadelphia,  not  under  charter,  the  situation 
is  different.  I  knew  receivers  of  potatoes  in  Philadelphia 
who  were  sold  on  the  Searsport  route  and  I  went  to  the 
owners  of  the  Nosa  Queen  and  suggested  to  them  that  they 
put  a  ship  in  service.  The  owners  of  the  vessel  operated 
it  at  their  own  expense;  they  receive  all  of  the  freight 
money  collected  and,  up  to  the  present  time,  I  have  re¬ 
ceived  nothing  but  I  expect  to  get  something  for  my  efforts. 
There  is  no  agreement  with  the  owners  of  Nosa  Queen  to 
keep  the  vessel  in  service  but  she  will  stay  in  the  service 
so  long  as  the  route  is  open  and  we  can  break  even.  There 
is  nothing  to  prevent  them  going  out  of  the  service  to  some 
place  else  if  better  business  is  offered  but  we  have  offered 
the  owners  a  more  profitable  business  and  they  have  not 
walked  away  from  the  Searsport  service.  They  are,  how¬ 
ever,  free  to  do  it  just  as  the  regulated  lines  may  do  on 
one  day’s  notice.  Certain  of  the  regular  water  lines  out  of 
Boston  who  were  parties  to  the  Interstate  Commerce  Com¬ 
mission  Joint  Rail  and  Water  Tariff  sent  boats  to  Sears¬ 
port  to  get  the  potatoes  there  and  also  to  Portland,  Maine. 
Apparently  they  came  to  the  conclusion  that  you  can  not 
overcome  a  natural  route  such  as  Searsport.  The  sounder 
steamship  policy  from  the  public  viewpoint  is  for  the  ves¬ 
sels  to  serve  the  port  wth  the  shortest  rail  haul.  As  be¬ 
tween  a  high  rail  rate  to  Searsport  and  a  low  rail  rate  to 
Searsport,  the  latter  will  insure  greater  stability  in  the 
.  ocean  service  from  the  port  and  I  am  absolutely  confident 
of  that. 
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The  Ocean  Steamship  Company,  the  Eastern  Steamship 
Company,  Merchants  &  Miners  Line,  and  the  Clyde-Mal- 
lory  Line  have  been  operating  a  regular  uninterrupted 
service  out  of  Boston  for  a  long  period  of  years,  bu|t  I  think 
you  will  find  that  each  and  every  line  making  an  Effort  to 
maintain  water  service  out  of  Searsport  is  just  als  stable, 
just  as  old  and  the  ships  are  just  as  good ;  they  jbear  the 
same  class  rating  as  the  mentioned  Boston  Lined. 


((Transcript  of  testimony,  pages  875-884.)) 

379  W.  K.  Hallett  was  called  as  a  witness  for  defend¬ 
ant,  and  being  first  duly  sworn  testified  as  fallows : 

Direct  examination:  ! 

I 

The  Witness:  I  am  general  manager  of  the  Bangor  & 
Aroostook  Railroad  Company  and  have  been  connected 
with  them  for  38  years,  for  the  last  14  years  as  general 
manager  and  prior  to  that  time  in  the  operating  depart¬ 
ment. 

The  Bangor  and  Aroostook  operates  614  mile^  of  rail¬ 
road.  Its  southern  terminus  is  at  Searsport,  on  Ifenobscot 
Bav,  and  the  northern  terminus  of  its  main  linh  is  Van 
Buren,  Maine,  a  distance  of  approximately  260  miles  from 
Searsport;  the  balance  of  the  mileage  is  macje  up  of 
branches  extending  out  into  the  country  on  eacji  side  of 
the  main  line.  One  of  the  principal  commodities  (produced 
in  the  territory  served  by  the  Bangor  and  Aroostook  and 
shipped  over  the  railroad  is  potatoes.  36.73  pek*  cent,  of 
the  total  revenue  ton  miles  in  1931  came  from  i  potatoes. 
The  potato  producing  area  extends  from  Sher|man,  129 


miles  north  of  Searsport,  to  Van  Buren,  along  the  S't.  John 
River  section,  along  the  Ashland  Branch  and  along  the 


Washburn  cut-off.  The  average  haul  on  potatoes  is  ap¬ 
proximately  135  miles  which  would  bring  the  center  of  the 
potato  producing  area  in  the  vicinity  of  Caribou;  I  this  town 
is  located  north  of  the  City  of  Quebec  in  nearly  47  degrees 
of  North  Latitude. 

The  operation  of  the  railroad  presents  many  difficulties, 
the  most  important  being  weather  conditions,  seasonal 
nature  of  the  business,  class  of  commodities  shipped,  pre¬ 
ponderance  of  small  shipping  places,  lack  of  overhead 
business  and  class  of  equipment  required.  Weather  condi¬ 
tions  in  the  territory  served  are  extremely  severe  during 
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winter  months  and  the  cost  of  removing*  snow  and  ice  from 
the  tracks  is  a  large  item.  My  exhibit  100  is  a  record  of 
weather  conditions  for  the  months  of  December,  January, 
February  and  March  in  the  years  1920  to  1932,  inclusive, 
beginning  with  December  and  running  over  three  months 
in  the  next  year  for  comparative  purposes;  temperature 
records  are  from  the  United  States  Weather  Bureau  at 
Boston  and  the  data  relative  to  snow’  fall,  drifting  snow’ 
and  the  like,  from  our  owTn  records.  This  exhibit  show’s 
that  on  the  Northern  Division  of  the  railroad  there  w’ere 
as  many  as  23  days  in  one  month  on  w’hich  the  thermometer 
w’ent  below7  zero  each  day,  running  as  low’  as  48 
380  degrees  below’  zero,  with  temperatures  of  30  to  35 
degrees  below’  zero  common.  There  w’ere  as  many 
as  28  days  in  one  month  wdien  snow’  plow’s  w’ere  operated. 
The  exhibit  shows  that  on  the  Southern  Division  of  the  rail¬ 
road  there  wrere  as  many  as  19  days  in  one  month  in  wrhich 
the  thermometer  fell  below7  zero  running  as  low  as  41  de¬ 
grees  below’  w’ith  temperatures  of  25  to  30  degrees  not  un¬ 
common.  On  as  many  as  27  days  in  one  month  snow  plow’s 
and  flanges  were  operated. 

The  exhibit  shows  the  number  of  days  on  which  snow7 
fell  and  the  number  of  days  on  w’hich  it  drifted,  together 
wdth  the  average  low7  temperatures  at  the  different  sta¬ 
tions. 

Records  taken  at  the  Government  Observatorv  at  Orono, 
Maine,  and  at  Van  Buren,  Maine,  covering  the  winters  of 
1919-20  through  1930-31,  show  a  snow’  fall  ranging  from 
46.7"  to  126.5"  for  the  year  on  the  Southern  Division  and 
59.7"  to  148.3"  for  the  year  on  the  Northern  Division.  The 
average  snow  fall  for  the  twelve  year  period  as  recorded 
at  Orono  w*as  81.02  inches  and  at  Van  Buren  101.3  inches; 
in  other  w7ords  there  w7as  an  average  annual  snow’  fall  on 
the  Northern  Division  of  approximately  8-1/2  feet  and  a 
maximum  of  something  over  12  feet.  This  amount  of  snow’ 
is  a  serious  drawback  to  the  handling  of  traffic,  but  the 
snow  that  falls  from  the  clouds  is  a  much  less  serious  prob¬ 
lem  than  the  drifting  snow  and  the  low  temperatures.  Ex¬ 
hibit  No.  100  shows  that  there  have  been  as  manv  as  28 

* 

days  in  one  month  w’hen  the  snow  drifted  on  the  Northern 
Division;  this  means  continual  operation  of  snow’  plow’s 
and  flanger  to  keep  the  road  open  for  traffic.  Low  tempera- 
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lures  are  a  very  serious  handicap  in  the  operation  of 
trains  and  it  is  not  at  all  uncommon  to  make  a  25  per  cent 
cut  in  the  tonnage  an  engine  can  haul;  low  temperature 
and  drifting  snow  coming  at  the  same  time  eliminate  engine 
tonnage  ratings  entirely  and  we  have  to  haul  whatever  the 
engine  can  pull  and  at  times  cut  out  trains  altogether.  For 
the  past  14  years  the  average  annual  cost  of  ice  and  snow 
removal  has  been  9.01  per  cent  of  the  total  cost  of  mainte¬ 
nance  of  way  and  structures,  and  2.2  per  cent  of  the  total 
operating  expenses.  Adverse  weather  conditions  and  the 
deep  penetration  of  frost  which  goes  down  five  feet  below 
the  ties,  call  for  a  tremendous  amount  of  labor  tp  keep  the 
track  safe  for  operation;  frost  causes  the  track  to  heave, 
equipment  gets  rough  usage  and  much  damage  re- 
381  suits  to  truck,  frame,  wheels  and  other  pprts  of  the 
car. 

The  business  of  the  Bangor  and  Aroostook  ijs  seasonal 
and  the  company  is  unfortunate  in  that  during  t|ie  months 
when  business  can  be  most  economically  handle^  its  traffic 
is  lightest,  while  during  the  winter  months  th^  business 
is  heaviest.  In  July  and  August,  approximately  3-1/2  per 
cent  of  the  annual  business  as  handled  each  mojnth,  while 
in  January,  February  and  March  the  volume  of  business 
runs  from  11  per  cent  to  over  14  per  cent  of  the  total  an¬ 
nual  business.  Three  trains  in  the  summertime  would 
handle  the  tonnage  of  four  or  more  winter  trails*  These 
conditions  have  required  an  investment  in  facilities  and 
equipment  much  greater  than  if  the  business  ran  evenly 
throughout  the  year;  without  any  further  investment  the 
company  could  handle  50  per  cent  more  business,  if  it 
could  be  received  between  May  and  September. 

In  the  period  1924-1931,  inclusive,  we  purchasbd  19  new 
locomotives  at  a  cost  of  $1,121,623.  During  the  same  period 
we  built  in  our  shops  over  a  thousand  freight  cars  at  a 
cost  of  $2,130,703.  We  spent  in  the  same  period  for  new 
bridges  $506,200  and  for  heavier  rails  $1,232,650;  for  re¬ 
ballasting  $475,380;  for  new  turntables  $122,653 1  for  yard 
improvements  at  various  points  in  the  same  period  we 
spent  $365,959 ;  and  for  new  engine  houses  and  remodeling 
engine  houses  to  take  care  of  the  new  engines,  $85,485.  This 
does  not  include  the  expenditure  at  Searsport  but  are 
simply  line  projects. 
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The  major  commodity  handled  by  the  Bangor  and  Aroos¬ 
took  is  potatoes  and  the  fact  that  so  large  a  portion  of  the 
traffic  requires  most  prompt  movement  enters  into  the  ques¬ 
tion  of  train  loading*  and  operating  costs.  Non  perishable 
freight  can  be  held  over  until  the  next  day  if  there  are  more 
loaded  cars  than  train  set-ups  can  handle ;  but  potatoes  must 
be  moved  without  delay  and  cleaned  up  every  day,  so  that 
if  there  are  more  loads  of  potatoes  than  the  trains  as  set 
up  can  handle,  extra  crews  must  be  called,  even  though 
there  may  be  only  a  fraction  of  a  train  load.  Our  whole  op¬ 
erating  schedule  is  set  up  with  the  idea  of  giving  the  most 
prompt  movement  to  potatoes  and  potatoes  loaded  on  the 
extreme  north  end  of  our  line  are  given  a  continuous  move¬ 
ment  until  they  are  delivered  to  our  connections  or  at  des¬ 
tinations.  The  loads  from  the  Northern  Division  are  con¬ 
centrated  at  Oakfield  and,  if  the  regular  set-up  of 
382  trains  can  not  handle  the  volume,  we  run  an  extra 
train.  If  there  is  a  boat  at  Shreveport,  potatoes  for 
that  point  are  moved  in  preference  to  all  other  traffic. 
Potatoes  move  in  volume  for  about  eight  months  of  the 
year  and  in  some  months  constitute  50  per  cent  of  the  total 
tonnage.  There  are  271  stations  and  sidings  on  the  Bangor 
and  Aroostook  where  freight  can  be  loaded.  The  largest 
town  on  the  road  has  a  population  of  approximately  7,000 
and  there  are  only  a  few  towns  along  the  road  with  as  many 
as  a  thousand  population.  Most  loading  places  are  out  in 
the  country  and  many  of  them  are  sidetracks  that  have  been 
put  in  for  more  convenient  service  to  the  potato  farmer. 
Potatoes  are  loaded  at  all  these  sidetracks  as  well  as  the 
larger  towns  and  the  expense  of  collecting  these  shipments 
into  trains  is  unusually  large  because  of  the  loadings  at  so 
many  different  places.  This  means  that  the  freight  trains 
have  to  pick  up  and  set  out  cars  all  along  the  line  and  that 
calls  for  higher  pay  to  the  train  and  engine  crews  and  the 
constant  stopping  and  starting  takes  more  fuel.  Trains 
have  a  full  load  for  only  a  short  part  of  their  run  and  for 
the  run  as  a  whole,  will  not  average  more  than  half  their 
maximum  tonnage  rating. 

The  Bangor  and  Aroostook  has  no  overhead  traffic.  99 
per  cent  of  its  business  is  either  picked  up  or  delivered  at 
stations  or  sidetracks  on  its  own  rails,  which  means  a  ter¬ 
minal  expense  on  all  inbound  and  outbound  traffic  except  for 
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the  approximately  1  per  cent  overhead  trafficj.  Cost  of 
operation  also  is  adversely  affected  by  the  fact  that  our 
business  is  very  largely  a  one-way  movement.  Potatoes 
and  other  traffic  are  loaded  on  the  line  and  there  is  very 
little  tonnage  in  the  opposite  direction,  with  result  that 
we  are  hauling  a  revenue  freight  in  one  direction  and  empty 
cars  in  the  other.  We  also  are  handicapped  in  th|e  handling 
of  traffic  because  we  can  not  get  heavy  car  ldading  this 
being  due  to  the  nature  of  the  commodities  shipped ;  we  re¬ 
ceive  revenue  on  only  one-third  of  the  gross  ton  miles 
hauled  by  the  engines.  The  loading  of  potatoes  to  Sears- 
port  is  21  tons  which  is  slightly  over  the  average  loading 
for  all  freight  whereas  the  average  on  potatoes  delivered 
to  rail  connections  is  slightly  less  than  the  average  load¬ 
ing  on  all  commodities. 

As  late  as  the  1923-1924  shipping  season,  82  per  cent  of 
the  total  shipments  of  potatoes  were  handled  in  common 
box  cars  and  18  per  cent  in  heater  and  refrigerator 
383  cars.  Use  of  refrigerator  cars  then  increased  rap¬ 
idly  and  now  from  74  to  85  per  cent  of  tl]ie  potatoes 
handled  move  in  refrigerator  cars.  The  Bangor  and  Aroos¬ 
took  has  made  an  arrangement  with  the  Merchants  Des¬ 
patch,  Incorporated,  under  which  the  latter  fuijnishes  suf¬ 
ficient  refrigerator  cars  to  meet  the  requirements  for 
handling  potatoes;  the  railroads  pay  2  cents  |a  mile  for 
every  mile  a  refrigerator  car  moves  whether!  loaded  or 
empty.  In  addition,  the  shipper  pays  $5.00  for  each  loaded 
trip  the  car  makes.  The  use  of  refrigerator  cajs  has  been 
very  satisfactory  to  the  shippers  but  it  has  brought  a  very 
decidedly  increased  expense  to  the  railroad.  Tjhe  average 
weight  of  a  box  car  loaded  with  potatoes  is  40  jtons,  while 
the  average  weight  of  a  refrigerator  car  loaded]  with  pota¬ 
toes  is  48.4  tons.  In  gross  tons,  five  refrigerator  bars  loaded 
with  potatoes  are  the  same  weight  as  six  box  Cars  loaded 
with  potatoes,  and  the  railroad,  therefore,  is  losing  the 
revenue  on  one  carload  of  potatoes  in  every  five  that  are 
shipped  in  refrigerator  cars.  If  the  shipments  for  the 
1931-32  shipping  season  had  been  shipped  irf  the  same 
classes  of  equipment  and  the  same  percentage  per  class  as 
in  the  1923-24  shipping  season,  the  business  jvould  have 
been  handled  by  the  railroad  at  a  saving  ofj  72,594,000 
gross  ton  miles.  The  average  cost  per  thousand  gross  ton 
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miles  in  1931  was  $4.30  and,  therefore,  the  additional  cost 
to  the  company  for  handling  potatoes  in  refrigerator  cars 
was  $312,155.95;  figured  on  ton  mile  costs  during  the 
months  October  to  May,  which  are  lower  on  account  of 
heavier  business,  the  out  of  pocket  loss  would  have  been 
$3.08  per  one  thousand  gross  ton  miles  or  a  total  increased 
cost  due  to  the  increased  dead  weight  of  refrigerator  cars 
amounting  to  $223,589.52. 

During  the  years  when  potatoes  were  loaded  principally 
in  box  cars,  the  company  equipped  itself  with  a  liberal 
ownership  of  box  cars  and  as  a  result  always  had  a  large 
credit  car  hire  balance.  For  the  five  year  period  ended  in 
1924,  a  time  when  refrigerator  cars  were  used  little,  our 
credit  car  hire  balance  averaged  a  little  over  $350,000  per 
year.  During  the  five  year  period  ended  in  1931  our  credit 
care  hire  balance  averaged  a  little  over  $115,000  or  a  falling 
off  of  $235,000  per  year  due  almost  wholly  to  the  use  of 
refrigerator  cars.  The  year  1932  instead  of  having  a  car 
hire  balance  there  was  a  debit  balance  of  over  $8,000.  The 
potato  traffic  in  refrigerator  cars  to  Searsport  en- 
384  tails  a  100  per  cent  empty  movement  in  the  opposite 
direction  and  practically  the  same  is  true  as  to  box 
car  movement  of  potatoes  to  Searsport.  There  is  practically 
no  inbound  business  for  the  refrigerator  cars  and  in  the  all 
rail  movement,  the  empty  movement  of  refrigerator  cars  is 
the  same  as  in  connection  with  Searsport. 

When  the  potato  movement  to  Searsport  first  started,  it 
appeared  that  the  traffic  could  be  handled  economically  and 
easily  because  of  the  usual  train  service  between  Searsport 
and  Northern  Maine  Junction  and,  also,  because  of  the 
fact  that  between  Northern  Maine  Junction  and  Searsport, 
the  loaded  car  movement  is  normally  northbound  instead 
of  southbound.  It  was  soon  discovered  that  the  movement 
between  Northern  Maine  Junction  and  Searsport  entailed 
a  great  more  expense  than  was  expected.  The  placing  of 
cars  for  unloading  at  the  vessels  required  a  great  deal  of 
switching,  due  to  the  fact  that  certain  cars  would  have  to 
be  placed  at  certain  hatches  in  the  boat,  and  one,  two  or 
three  cars  would  be  placed  at  as  many  different  hatches 
for  different  destinations.  There  was  tremendous  amount 
of  switching  out  and  making  up  cuts  of  cars  that  were  to 
be  placed  at  the  dock,  so  as  to  bring  the  right  car  at  the 
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right  hatch  at  the  right  time  for  unloading.  Oui  normal 
business  at  Searsport  permitted  the  handling  of  al|l  switch¬ 
ing  by  the  two  road  crews  but  when  the  potato  traffic  got 
underway  we  were  obliged  to  work  as  many  as  three 
switching  crews  at  Searsport  in  a  twenty-four  hour  period 
in  addition  to  the  switching  done  by  the  road  crews.  We 
materially  increased  our  station  force  at  Searsport  and 
were  not  able  to  reduce  the  force  at  Northern  Mapie  Junc¬ 
tion,  where  the  cars  would  ordinarily  be  interehanjged  with 
the  Maine  Central,  because  the  extra  work  involved  there 
in  the  handling  of  these  cars  through  to  Searsport  ex¬ 
ceeded  the  work  of  making  delivery  to  the  Maine  Central. 

For  the  period  that  potatoes  were  moving  through  Sears¬ 
port  in  the  1931-32  season,  the  extra  cost  of  switching  ser¬ 
vice  and  station  force  was  $15,433  of  which  $2,343  fvvas  paid 
by  stevedores,  boats  and  others  for  whom  extra  ^witching 
was  done,  making  the  net  out  of  pocket  increased  cost  to 
the  company  $13,090  or  $1.05  per  car.  Another  l^rge  item 
of  expense  of  which  we  have  definite  record  is  the  matter 
of  care  hire.  For  the  cars  loaded  on  th^  Bangor 
385  and  Aroostook  we  had  an  additional  mileage  charge 
on  refrigerator  cars  of  $10,023  for  the  movement 
from  Northern  Maine  Junction  to  Searsport  and  re¬ 
turn.  There  was  an  additional  per  diem  charge  on  foreign 
cars  loaded  to  Searsport  amounting  to  $944.  To  this  ex¬ 
pense  should  be  added  the  loss  in  per  diem  tha';  Bangor 
and  Aroostook  equipment  would  have  earned  on  foreign 
lines  if  it  had  been  loaded  to  destinations  on  foreign  lines 
instead  of  to  Searsport;  this  amounted  to  $24,08l4.  These 
two  items  make  a  total  excess  car  hire  charge  on  account 
of  potatoes  moving  to  Searsport  in  the  1931-32  season  of 
$36,052  or  $3.34  per  car. 

Ordinarily,  business  handled  in  and  out  of  ^earsport 
gives  a  preponderance  of  loaded  movement  northbound; 
equipment  used  in  handling  potatoes  to  Searsport! returned 
northbound  100  per  cent  empty.  81.4  per  cent  of  Ithe  pota¬ 
toes  to  Searsport  moved  in  refrigerator  cars  and  jhese  had 
to  return  empty  northbound.  Box  cars  used  id  hauling 
potatoes  to  Searsport  were  returned  empty  northbound 
because  of  objections  on  the  part  of  potato  shippers  to 
loading  potatoes  in  box  cars  that  had  contained  fertilizer. 
We  thus  were  confronted  with  the  problem  of  movijug  south- 
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bound  coal  and  fertilizer  handling  equipment  empty  and 
cars  loaded  with  potatoes,  and  moving  northbound  the 
coal  and  the  fertilizer  and  the  empty  cars  that  had  gone 
down  with  potatoes.  This  added  to  the  expense  of  opera¬ 
tion.  Shippers  forwarded  cars  when  no  boats  were  at 
Searsport  and  we  found  it  necessary  to  hold  back  a  large 
number  of  cars  at  various  points  along  the  lines ;  the  cars 
would  have  to  be  switched  out  from  the  trains  and  even¬ 
tually  placed  on  the  storage  tracks  at  Searsport.  We  had 
one  base  where,  in  a  switching  movement  of  five  miles,  over 
five  hours  was  spent  in  switching  out  cars  and  hauling 
them  to  the  wharf,  the  delay  being  due  to  the  fact  that  only 
certain  cars  out  of  those  on  the  storage  tracks  could  be 
handled  by  the  available  boat. 

4  ‘  We  hkd  no  way  of  translating  the  tremendous  amount 
of  extra  work,  extra  consumption  of  fuel,  etc.,  involved  in 
this  operation,  into  money,  but  it  would  make  a  large  sum. 
We  also  ran  a  great  many  extra  trains  between  Searsport 
and  Northern  Maine  Junction  to  move  potatoes  to  Sears¬ 
port,  all  of  which  was  a  direct  expense  involved  in  the 
Searsport  movement.  For  a  good  part  of  the  time  this 
equaled  one  train  in  each  direction  per  day  with  our  largest 
class  of  locomotive. ’  ’ 

386  Our  trains  from  Aroostook  County  and  every¬ 
where  north  of  Northern  Maine  Junction  come  into 
the  junction  and  are  set  off  on  the  group  of  tracks  known  as 
the  “North  Transfer’ ’  tracks;  then  a  switcher  takes  the 
cars  over  the  scales  near  the  station  and  then  down  to  the 
Maine  Central  receiving  tracks.  That  constitutes  the  entire 
operating  effort  by  the  Bangor  and  Aroostook  in  making- 
delivery  to  the  Maine  Central.  The  latter  company  hauls 
the  cars  west  from  its  receiving  tracks  to  its  Hermon 
Center  yard  -where  they  are  separated  into  four  different 
classifications  and  put  into  trains  going  to  Portland. 
Whether  the  cars  are  destined  for  Portland  or  beyond  they 
so  throu2;h  from  Northern  Maine  Junction  in  train  loads 
or  large  drags  and  without  stopping. 

The  Northern  Maine  Junction  yard  of  the  Bangor  and 
Aroostook  was  designed  particularly  to  handle  interchange 
traffic  with  the  Maine  Central  Railroad  and  the  operation 
of  that  yard  became  materially  complicated  by  the  routing 
of  potato  traffic  through  Searsport.  The  superintendent  of 
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the  Southern  Division  has  to  advise  the  yardmaster  at 
Oakfield  what  potatoes  could  be  allowed  to  come  along  to 
Searsport  and  what  must  be  held  back,  this  depending  upon 
the  boats  that  were  available.  Such  potatoes  that  could 
move  would  be  switched  out  from  those  on  the!  storage 
tracks  and  from  the  different  trains  bringing  tljiem  into 
Oakfield  and  placed  on  the  head  end  of  the  first  train  out 
of  Oakfield.  Before  the  second  train  left  Oakfield,  other 
potatoes  would  come  in  from  the  north,  and  any  that  could 
be  allowed  to  go  to  Searsport  would  be  placed  onl  the  rear 
of  that  train.  These  potatoes  had  to  be  switched]  out  and 
put  into  trains  for  Searsport  during  the 
ing  the  train  to  the  Maine  Central,  so 
straight  movement  of  the  whole  train  to 
receiving  tracks,  it  meant  two  different  cuts  would  have  to 
be  made  to  get  the  Searsport  potatoes.  Potatoes  [produced 
south  of  Oakfield  have  to  be  switched  out  from  the  train 
at  Northern  Maine  Junction.  We  have  no  way  of  knowing 
just  what  the  added  switching  at  Northern  Maine  Junction 
costs  but  we  know  that  during  the  1931-32  season  there  was 
overtime  amounting  to  $1625  on  the  part  of  the  [switching 
crews  directly  responsible  for  this  work.  The  tr^in  comes 
into  Northern  Maine  Junction  at  the  North  Transfer  yard. 
It  has  Maine  Central  cars  in  the  middle  and  Searsport 
cars  on  both  ends,  and  the  problem  is  to  get  the 
387  Maine  Central  cars  out  of  the  middle  of  the  train. 

Until  potatoes  began  to  move  through  Searsport, 
the  operation  was  simply  for  the  road  engine  to|  push  the 
whole  train  over  to  the  Maine  Central  and  the  obening  of 
the  Searsport  movement  caused  the  extra  switching  at 
Northern  Maine  Junction. 

By  Mr.  Hart: 

“Q.  But  it  all  moved  via  the  Maine  Central  before  the 
Searsport  route  was  opened?  A.  Yes,  that  is  correct. 

“Q.  And  the  opening  of  this  route  caused  that  extra 
switching  there?  A.  Yes. 

“In  order  to  get  a  fair  estimate  of  the  increased  cost  of 
handling  this  business  through  Searsport  as  compared  with 
Northern  Maine  Junction,  it  seems  to  me  that  t^ie  proper 
method  would  be  to  figure  it  on  the  basis  of  oup  cost  per 
gross  ton  miles.  The  total  gross  ton  miles  involved  in 
handling  potato  traffic  between  Northern  Maine  Junction 
and  Searsport,  October  1931  to  May  1932,  inclusive,  was 
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27,493,830.  Multiplying  this  by  the  figure  $3.08  per  thou¬ 
sand  gross  ton  miles,  we  find  that  the  added  cost  for  mov¬ 
ing  potatoes  to  Searsport  instead  of  interchanging  with  the 
Maine  Central  at  Northern  Maine  Junction  during  this 
period  was  $84,680. 

“Q.  Is  this  in  addition  to  the  car  service  and  switching 
previously  mentioned?  A.  Not  wholly.  The  car  service 
and  switching,  of  course,  is  a  part  of  the  operating  expenses 
which  were  used  to  get  that  figure  of  $3.08,  but  the  car 
service  and  switching  costs  on  the  Searsport  traffic  were 
very  much  larger  than  the  average  on  the  road,  so  that  the 
car  service  and  switching  cost  at  Searsport  are  not  prop¬ 
erly  reflected  in  this  figure,  because  of  that  discrepancy. 

“Q.  And  the  loss  in  per  diem  earnings  is  not  reflected  in 
that?  A.  No.” 

Cars  which  are  to  be  transferred  to  vessels  at  Searsport 
are  placed  in  the  Searsport  yard,  at  Kidder’s  and  at  Cape 
Junction,  the  latter  being  5  miles  from  the  wharf.  The  total 
capacity  of  all  storage  tracks  is  795  cars.  The  cars  are 
billed,  as  a  rule,  to  the  various  steamers  and  there  is  no 
way  we  <ian  get  the  cars  ready  for  any  particular  boat  until 
its  representatives  furnish  us  with  a  list  of  the  order  in 
which  they  want  the  cars  placed  at  the  various  hatches. 

When  we  get  that  list  the  switcher  makes  up  various 
388  drafts  of  cars  to  be  set  up  for  the  boat.  The  cars 
must  be  placed  at  the  boat  and  not  only  at  the  boat 
but  at  the  various  hatches  in  the  order  which  the  captain  or 
the  vessel’s  representative  designates;  they  have  to  be 
switched  out  in  the  order  that  the  captain  designates.  While 
one  drag  of  cars  is  being  unloaded,  another  drag  is  being 
made  ready  to  place  on  the  pier.  The  engine  will  take  the 
empties  from  the  track  where  they  have  been  unloaded  and 
set  in  the  loads.  That  operation  takes  from  12  to  15  min¬ 
utes  and  the  onlv  time  in  excess  of  that  amount  that  is  re- 
quired  is  when  you  have  not  had  proper  information  as  to 
the  cars.  The  two  tracks  on  one  side  of  the  pier  will  accom¬ 
modate  24  cars  at  one  set  and  the  one  track  on  the  other  side 
of  the  pier,  12  cars.  When  the  Searsport  yard  is  full,  cars 
are  held  off  at  Cape  Junction  and  at  Kidders  and  these  cars 
are  brought  down  to  Searsport  as  needed  for  transfer  to  the 
vessel. 

There  is  a  public  team  track  at  the  station  where  there 
could  be  deliveries  if  there  were  any  freight  to  deliver.  The 
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effort  of  making  delivery  on  the  public  delivery  tdam  track 
is  very  different  from  making  delivery  on  the  wharf  tracks. 
On  the  public  team  track  the  engine  goes  to  the  north  end 
of  the  yard,  takes  the  car  out  of  the  string  on  t|ie  siding 
and  puts  it  on  a  team  track.  It  is  a  two-move  proposition. 
If  we  had  public  delivery  tracks  that  would  accommodate 
the  same  number  of  cars  as  the  wharf  track  accommodates 
and  if  we  had  a  hundred  cars  to  dispose  of  it  wrbuid  take 
about  two  hours  to  place  them  on  the  team  track,  but  to 
switch  them  out  and  place  them  on  the  wharf  tracks  for 
delivery  on  the  boats  would  take  somewhere  between  13  and 
14  hours.  The  boat  service  is  worse  than  spotting  service 
as  it  is  necessary  to  drill  every  car  into  a  particular  place 
in  the  string  and  then  when  you  get  down  to  the  [boat  you 
have  to  place  the  cars  at  each  hatch  and,  on  the  ti'ack  next 
to  the  ship,  you  have  to  make  an  opening  betweep  cars  so 
the  second  track  can  be  loaded  to  the  boat.  On  tjhe  public 
team  track  it  is  simply  a  case  of  slipping  in  a  car  and  leav¬ 
ing  it. 

Naturally  when  we  first  began  this  new  operation  we 
encountered  difficulties  and  made  mistakes  but  there  was  a 
steady  improvement  in  service  and,  after  we  got  our  first 
troubles  ironed  out  in  January,  1932,  things  went  very  good 
for  the  rest  of  the  season  and  the  service  we  have !  rendered 
this  season  has  been  excellent.  * 


389  Since  the  construction  of  the  pier  at  Searsport  all 
outbound  business  over  the  pier,  except  for  potatoes, 
has  been  46  small  vessels  loaded  with  company!  material 
such  as  car  wheels,  scrap  and  rails.  During  that  same  pe¬ 
riod  210,385  tons  of  freight  moved  inbound  over  the  pier  at 
Searsport,  153,291  tons  being  fertilizer  material,  28,789 
tons  being  steel  rails,  21,234  tons  being  wood  pulp  and  the 
balance  being  ties,  car  wheels  and  rice. 

Cross-examination :  J 

The  Witness :  We  are  using  the  water  route  outj  of  Sears¬ 
port  on  the  railroad  material  which  I  have  described.  We 
sold  those  railroad  materials  and  the  people  who! bought  it 
wanted  it  to  move  that  way. 

There  is  no  other  traffic  than  potatoes  available  for  the 
port  development  of  Searsport.  As  to  whether  it  is  the 


purpose  of  my  company  to  let  Searsport  remain  dead  as  a 
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port,  my  job  is  to  handle  traffic  when  it  is  offered  and  we 
handle  it  just  the  same  going  to  Searsport  as  going  to 
Northern  Maine  Junction. 

The  winter  last  year  and  the  winter  this  year,  up  to  now, 
have  been  unusually  mild.  We  have  not  had  our  snow  plow 
out  very  often,  just  an  occasional  trip.  The  mileage  would 
not  be  very  great.  In  spite  of  the  operating  conditions 
which  I  have  described  the  potato  traffic  has  been  profitable 
to  my  road.  I  wouldn’t  think  our  switching  operations  are 
as  expensive  or  burdensome  as  switching  operations  in 
Boston  or  Providence  but  I  think  our  road  operations  are 
more  expensive  per  unit  of  traffic. 

In  arriving  at  my  figure  of  $84,000  additional  cost  of 
handling  the  potato  traffic  between  Northern  Maine  Junc¬ 
tion  and  Searsport,  I  took  the  figure  of  $3.08  per  thousand 
gross  ton  miles  for  the  whole  system  on  all  traffic  and  multi¬ 
plied  it  by  the  27  million  gross  ton  miles  involved  last  sea¬ 
son  in  the  handling  between  Northern  Maine  Junction  and 
Searsport  and  this  gave  the  total  of  $84,000  extra  expense. 
We  handle  on  our  road  coal,  fertilizer,  a  little  lumber,  a 
very  small  quantity  of  less  carload  traffic  and  considerable 
pulp  wood  and  newsprint  paper.  Newsprint  paper  and  less 
carload  traffic  would  be  included  in  the  $3.08  figure.  I  have 
assumed  that  the  cost  of  handling  potatoes  is  comparable 
w’ith  the  cost  of  handling  those  other  items  but  it  really 
costs  more. 

390  In  the  handling  of  refrigerator  cars  it  is  not  neces¬ 
sary  to  haul  the  empty  refrigerator  car  back  and  spot 
it  at  the  4ame  door  from  which  it  was  shipped.  In  the  han¬ 
dling  of  lined  cars,  it  was  necessary  to  spot  the  car  back 
at  the  owner’s  door. 

When  we  first  began  to  handle  refrigerator  cars  we  felt 
that  it  cost  less  for  switching  than  did  the  lined  cars,  but 
we  later  studied  it  carefully  and  we  couldn’t  find  that  we 
were  saving  any  great  quantity  of  money. 

I  would  not  say  that  winter  conditions,  snow,  ice  and  cold 
weather,  have  become  any  worse  since  1922  and,  in  fact,  we 
are  better  equipped  to  meet  these  conditions  than  in  1922; 
we  have  more  powerful  locomotives  and  increased  efficiency 
has  reduced  the  cost  of  operation.  It  is  absolutely  correct 
that  the  Volume  of  potato  traffic  has  more  than  doubled  since 
1922.  There  is  no  traffic  that  we  handle  which  makes  anv- 
where  near  the  amount  of  work  per  car  of  handling  that 
potatoes  make. 
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The  Bangor  and  Aroostook  receives  from  the  Delaware 
Contracting  Corporation  5  cents  per  ton  on  every  car  of 
potatoes  that  goes  through  Searsport.  This  is  fo}*  the  use 
of  our  facilities  on  our  property  as  stated  in  the  contract. 

The  extra  cost  of  switching  at  Searsport  which  I  gave, 
of  $13,000,  averages  $1.05  a  car.  I 

“Q.  And  is  my  calculation  right,  that  that  additional 
switching  expense  would  average  about  5  cents  a  ton,  be¬ 
cause  there  are  about  21  tons  in  a  car?  A.  That  is  correct. 

“Q.  So  that  this  extra  switching  expense  wliiclj  you  in¬ 
curred  at  Searsport  is  almost  exactly  the  amount  jthat  you 
are  getting  back  from  the  Delaware  Contracting  Corpora¬ 
tion?  A.  It  could  be  so  figured. 

44Q.  Before  the  potato  traffic  moved  to  Searsport  you 
were  not  getting  a  penny  back,  because  the  facifities  lay 
there  without  anybody  paying  rental  for  them?  I  A.  The 
Bangor  Investment  Company  was  doing  the  stevedoring 
then,  and  had  the  profits  which  we  have  relinquished  in 
favor  of  the  Delaware  Contracting  Corporation. 

44Q.  The  stevedoring  of  these  potatoes  does  include  a 
profit?  A.  Well,  I  don’t  know  whether  it  dops  for  the 
391  Delaware  Contracting  Corporation,  and  I  han’t  say 
about  the  Bangor  Investment  Company,  because  we 
didn’t  handle  the  potatoes.  | 

44Q.  Did  the  Bangor  Investment  Company  pay  Anything 
to  the  Bangor  and  Aroostook  Railroad  for  the  uie  of  that 
pier.  A.  No.  | 

4 4Q.  Got  it  free?  A.  Yes.  j 

44Q.  So  that  today  the  Bangor  and  Aroostook  Railroad  is 
getting  5  cents  per  ton  on  potatoes,  whereas  pn|or  to  the 
movement  of  the  potatoes  the  Bangor  and  Aroostook  Rail¬ 
road  received  nothing  for  the  use  of  that  pier?  A.  That  is 
correct.  The  volume  of  business  was  so  slight  thkt  we  had 
difficulty  getting  anybody  to  do  the  stevedoring. 

4  4  Q.  Quite  so,  but  my  whole  point  is,  Mr.  Halleit,  the  sit¬ 
uation  was  before  that  you  had  an  expensive  $6j(X),000  fa¬ 
cility  down  there  that  was  not  paying  you  an  incolme  except 
from  this  little  dribble  of  traffic  that  came  in,  |isn’t  that 
right?  A.  That  is  right.”  I 

Until  the  potato  traffic  came  in,  we  had  from!  26,000  to 
58,000  tons  of  inbound  business  over  the  pier  at  Searsport. 
In  the  1929-30  season,  box  cars  were  used  fojr  28.2  per 
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cent  of  the  potato  shipments  on  the  Bangor  and  Aroostook 
and  71.8  per  cent  were  in  refrigerator  cars.  The  box  car 
percentages  for  the  season  1930-31  was  14  per  cent  and 
the  refrigerator  car  percentage  85.8  per  cent;  for  the  1931- 
32  season  the  box  car  percentage  was  25.7  and  the  refrig¬ 
erator  car  percentage  was  74.3. 

The  Witness:  “If  the  B.  &  A.  box  cars  that  were  loaded 
with  potatoes  to  Searsport  had  been  loaded  for  all  rail 
delivery,  our  earning  in  per  diem  from  the  other  roads 
would  have  been  $24,000. 

“Q.  That  $1  is  supposed  to  represent  only  the  fair  rental 
cost  of  the  car  when  the  car  is  used?  A.  Yes. 

“Q.  You  wouldn’t  suggest  that  the  rental  be  applied  when 
it  isn’t  used?  A.  It  would  have  been  used  if  it  had 
392  not  gone  to  Searsport. 

“Q.  In  the  meantime,  you  had  the  use  of  the  car? 

A.  Yes. 

“Q.  You  are  not  arguing  that  you  have  your  cake  and 
eat  it  too  are  you?  I  can  understand  how  if  you  let  a 
freight  car  go  off  your  line  you  are  entitled  to  a  dollar,  but 
if  you  keep  it  on  your  line  you  keep  it  yourself.  I  don ’t  see 
how  you  are  entitled  to  both.  A.  We  are  not. 

“Q.  Why  do  you  assume  the  loss  of  $24,000?  A.  If  the 
potato  traffic  had  gone  all  rail  to  destination  we  would  have 
earned  $24,000  more  on  our  cars  than  we  did  earn. 

“Q.  (By  Mr.  Hart)  Would  you  have  had  less  idle  equip¬ 
ment?  A.  Yes. 

“Q.  That  is  the  whole  story,  isn’t  it?  It  left  a  car  idle 
which  otherwise  would  have  earned  you  a  dollar  a  day? 
A.  This  covers  only  the  cars  which  are  loaded  to  Searsport. 

“Q.  (By  Mr.  LaRoe)  That  seems  to  me  to  prove  this, 
that  all  your  traffic  ought  to  move  to  Philadelphia,  New 
York,  Pittsburgh,  and  everywhere  else  by  rail  in  order  that 
the  Bangor  and  Aroostook  may  get  the  per  diem  charge  on 
the  car.  You  don’t  think  that  is  a  good  argument,  do  you? 
A.  Why,  we  would  be  glad  to,  yes.” 

The  volume  of  potatoes  to  Searsport  varies  from  nothing 
to  184  cars,  which  is  the  most  we  have  had  in  one  day.  The 
average  for  last  season  was  somewhere  around  55  to  60  cars 
a  day,  which  would  make  a  good  freight  train.  If  you  had  it 
every  day  you  could  set  up  a  service  and  do  a  good  job  but 
where  you  have  nothing  one  day  and  184  cars  the  next,  it  is 
difficult. 


I.  C.  C.,  BANGOR  &  AROOSTOOK  RAILROAD  CO.,  ET  AL. 


359 


Figures  for  the  1931-32  season  show  that  of  jhe  total 
12,415  cars  handled  at  Searsport,  2057  cars  were  ijinloaded 
prior  to  the  first  7  A.M.  after  arrival  at  Searspoft;  3,328 
cars  prior  to  the  second  7  A.M.  after  arrival  at  Searsport ; 
2,216  cars  prior  to  the  third  7  A.M.  after  arrival;  1,620  cars 
prior  to  the  fourth  7  A.M.  after  arrival ;  1,228  cars  prior  to 
the  fifth  7  A.M.  after  arrival;  and  830  cars  were  jinloadcd 
prior  to  the  sixth  7  A.M.  after  arrival.  In  th£  1932-33 
393  season  up  to  January  18,  1933,  of  the  total)  of  2,816 
cars  of  potatoes  handled  at  Searsport,  811  (jars  were 
unloaded  prior  to  the  first  7  A.M.  after  arrival ;  1l 092  cars 
were  unloaded  prior  to  the  second  A.M.  after  arrival;  441 
were  unloaded  prior  to  the  third  7  A.M.  after  arrival ;  and 
336  were  unloaded  prior  to  the  fourth  7  A.M.  aftef  arrival. 

On  March  7th,  1932,  I  wrote  the  John  C.  Roger &  Com¬ 
pany,  Drexel  Building,  Philadelphia,  Pa.,  as  follows: 

“  Yours  of  March  5th  in  regard  to  S.  S.  Eastern  Sword. 

“It  looks  now  as  if  it  would  be  the  middle  of  rlext  week 
before  we  could  give  the  Sword  a  berth.  We  have  at  the 
present  time  the  Munmystic,  which  will  be  sailing  Wednes¬ 
day;  the  Herman  Frasch  Tuesday  afternoon;  the  Mineola 
will  take  the  Frasch ’s  place  and  will  be  out  Friday  morn¬ 
ing;  Jean  Weems  will  take  the  Munmystic ’s  place  about 
Friday  morning.  We  then  have  the  Isobel,  Malang,  and 
Malchace,  and  by  the  looks  it  will  be  Wednesday  of  next 
week  before  we  can  furnish  berth  to  the  Eastern  Sword  but 
we  will  do  our  best  and  get  her  in  just  as  quickly  as  pos¬ 
sible.’ J  | 

“Q.  Now,  Mr.  Hallett,  that  sounds  to  me  almost1  like  a  big 
port  operation.  A.  Yes. 

“Q.  Quite  a  number  of  boats  coming  in?  A.  Yes. 

“Q.  It  looks  to  me  that  that  sort  of  volume  of  business, 
if  it  can  be  continued,  will  make  an  important  port  of  Sears¬ 
port,  not  with  a  population  of  1400,  but  a  population  of 
14,000.  Are  you  willing  to  give  your  full  cooperation  to 
that  end?  A.  Well,  we  are  doing  everything  we  ckn  to  help 
any  business  that  is  destined  to  Searsport. 

“Q.  And  you  don’t  have  any  objection  to  the  development 
of  Searsport  as  a  port?  A.  Not  in  the  least.” 

Redirect  examination:  j 

The  Witness:  Delivery  to  the  Canadian  Pacific |at  Brown- 
ville  Junction  is  accomplished  by  the  train  pullini  up  to  the 
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Junction  and  backing  the  cars  off  on  a  siding  adjacent  to 
the  Canadian  Pacific  yard  where  they  are  picked  up  by  the 
C.  P.  engihe.  It  is  just  a  simple  switching  movement.  The 
operation  at  Northern  Maine  Junction  and  Brown- 
394  ville  Junction  is  nothing  like  the  terminal  handling 
in  connection  with  delivery  of  vessels  to  Searsport. 
The  latter  is  a  very  substantial  operation  in  comparison 
with  the  former. 

((Transcript  of  testimony,  pages  884-969.)) 

Lewis  S.  Bean  was  called  as  a  witness  for  defendant,  and 
being  first  duly  sw’orn  testified  as  follow' s : 

Direct  examination: 

The  Witness :  I  reside  at  Presque  Isle,  Maine.  My  main 
business  is  automobiles  and  I  operate  twro  farms.  I  grow 
and  ship  potatoes  and  am  vitally  interested  in  conditions  in 
Aroostook  County  and  in  the  purchasing  power  of  the  farm¬ 
ers,  dealers,  and  others  in  this  section ;  it  is  my  very  liveli¬ 
hood. 

During  recent  months  I  have  given  serious  consideration 
to  the  results  of  the  marketing  of  the  Maine  potato  crop 
since  October,  1931.  We  gradually  watched  the  market  go 
down  until  the  farmers  couldn’t  pay  us.  There  vrere  heavy 
shipments  of  potatoes  through  Searsport  and  I  reached 
the  conclusion  that  so  long  as  the  shipments  wrere  going- 
through  Searsport  under  the  present  methods,  there  wasn’t 
much  return  back  to  the  farmer.  This  is  because  the  smaller 
dealer  can  not  ship  that  way  profitably.  He  hasn’t  suffi¬ 
cient  mohey  to  pay  the  freight  in  advance,  the  banks  don’t 
care  for  water  bills  of  lading,  he  has  to  wait  four  days  for 
his  bill  of  lading  and,  in  a  good  many  cases,  he  has  to  w^ait 
from  one  to  two  weeks  for  his  money.  I  have  interviewed  a 
good  many  people  on  this  subject  and  have  discussed  it 
freely.  As  a  result  of  my  investigation,  I  felt  the  people 
preferred  the  all  rail  route  over  the  water  route  and  they 
prefer  to  continue  the  existing  rate  to  Searsport,  or  a  higher 
one,  and  to  stop  the  water  routes  out  of  Bucksport  and 
Eastport  entirely.  I  have  a  partial  list  of  the  persons  to 
whom  I  talked  and  who  felt  that  way  about  it.  They  are 
set  forth  on  a  paper  addressed  to  the  Interstate  Commerce 
Commission  and  the  paper  requests  that  the  present  ad¬ 
vanced  rates  on  potatoes  from  Aroostook  County  to  Sears- 
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port  be  retained.  The  request  was  prepared  by  ah  attorney 
for  me.  I  procured  about  50  of  the  signatures  anc^  different 
other  persons  procured  the  rest.  Mr.  Marks  an^l  I  circu¬ 
lated  the  petition  and  he  got  quite  a  few  signatures,  then 
we  left  the  papers  in  different  towns  for  some  of  the  other 
shippers  to  continue  to  fill  out.  This  was  done  of  my 
395  own  accord  and  no  railroad  person  had  anything  to 
do  with  it.  I  wanted  to  do  a  service  to  the  farmer 
and  be  able  to  collect  my  bills  as  we  have  quitp  a  large 
amount  of  uncollected  money  among  the  farmers!  for  their 
automobile  tires,  and  so  forth,  and  they  are  n<jt  making 
enough  to  meet  those  bills.  It  would  look  as  if  I  figured 
that  if  I  could  kill  Searsport  I  could  get  my  bills  paid. 
There  arc  730  signatures  to  the  paper  referred  to. 

“Do  you  object  to  this  being  presented  to  the  Commis¬ 
sion?  j 

“Mr.  La  Roe  I  do,  Mr.  Examiner. 

“Mr.  Hart  I  wish  to  offer  it,  Mr.  Examiner. 

“Mr.  La  Roe:  You  have  here,  Mr.  Examiner,  ^n  offer  of 
a  petition.  Now,  it  is  proverbial  that  you  can  get  Signatures 
to  a  petition  to  hang  a  man.  We  don’t  know  the  Reeling  of 
those  people.  We  have  no  way  of  cross-examirjing  them. 
I  expect  to  cross-examine  Mr.  Bean,  but  I  have  jio  way  of 
cross-examining  those  other  people  whose  alleged  signa¬ 
tures  are  therein  recorded.  Furthermore,  I  have  a  still 
more  serious  objection  to  that  exhibit,  which  is  that  I  under¬ 
stand — and  we  have  evidence  to  prove  it — that  in  the  circu¬ 
lation  of  that  exhibit  many  of  those  who  signed  it  were  told 
that  if  they  signed  it  they  would  get  a  reduction  in  their  all 
rail  rates,  and  they  signed  it  with  that  understanding.  Fur¬ 
thermore, — 

“Mr.  Hart:  Ask  Mr.  Bean  if  that — 

“Mr.  La  Roe:  Furthermore,  it  is  my  understanding  that 
at  a  conference  with  Mr.  Todd  that  question  has  been  dis¬ 
cussed  and  Mr.  Todd  has  been  urged  to  reduce  the  all  rail 
rates.  If  that  goes  into  the  record  it  will  be  hejarsay  evi¬ 
dence  introduced  on  behalf  of  people  whom  I  h^ve  no  op¬ 
portunity  to  cross-examine,  and  if  there  is  anything  that  the 
Interstate  Commerce  Commission  jealously  safeguards  it  is 
the  right  of  cross-examination. 

“Exam.  Johnson:  It  appears  to  me,  Mr.  Hart^  that  that 
is  correct.  I  don’t  believe  that  we  could  receive) a  petition 


i 


362  U.  S.  OF  AMERICA,  MAINE  POTATO  GROWERS,  ET  AL.  VS. 


with  just  a  number  of  names  attached,  unless  we  could 
cross-examine  those  people  whose  names  apparently  are 
on  the  exhibit.  I  believe  you  can  get  the  same  information 
here  from  Mr.  Bean  as  to  what  he  did  in  the  way  of  the  peti¬ 
tion,  and  he  is  here  for  cross-examination.  That  will  be 
much  better  than  receiving  a  petition  with  a  lot  of  names 
that  we  couldn’t  ever  prove  were  actual  people. 

396  “Mr.  Hart:  I  think  Mr.  Bean  can  prove  that. 

“Exam.  Johnson:  Well,  he  said  he  didn’t  take  ad 
those  names.  There  might  be  duplication. 

“Mr.  Hart:  I  can  bring  that  out  from  him. 

“Q.  (By  Mr.  Hart)  Do  you  know  whether  those  are  all 
actual  living  people  ?  A.  Yes. 

“Q.  Was  any  representation  made  by  you  that  they  would 
get  a  redaction  in  the  rail  rates?  A.  When  I  went  into  a 
man’s  place  of  business  I  told  him  I  would  like  to  have  him 
read  the  paper  and  if  he  felt  that  way  to  sign  it ;  otherwise, 
to  tell  me  why. 

“Q.  And  you  discussed  it  very  freely  and  fully?  A.  We 
didn’t  have  to  discuss  it  with  the  exception  of  very  few 
people. 

“Mr.  Tong:  As  the  complainant  in  25511,  I  want  to  con¬ 
cur  in  everything  that  was  said  by  Mr.  La  Roe  in  reference 
to  the  petition,  and  I  want  to  add  further  that  it  is  my  un¬ 
derstanding  that  the  people  who  signed  the  petition  signed 
it  under  a  misapprehension,  and  that  they  would  like  to 
have  their  names  off  the  petition  because  they  did  sign  it 
under  a  misapprehension,  and,  furthermore,  it  is  my  under¬ 
standing  that  there  are  many  names  in  that  petition  of 
people  who  are  not  even  potato  shippers. 

“Haven’t  you  got  names  of  doctors  and  dentists  on  there? 

“The  Witness:  I  don’t  know  of  any  doctors  or  dentists. 

“Q.  (By  Mr.  LaRoe)  Isn’t  there  one  osteopath  on  there? 
A.  The  petition  is  signed  by  shippers  and  farmers  and  busi¬ 
ness  men. 

“Mr.  La  Roe:  Now,  Mr.  Examiner — 

“A.  (Continuing)  I  don’t  know  of  any  doctors  on  there. 

“Mr.  La  Roe :  I  would  like — 

“Mr.  Hart:  Let  him  finish. 

“Mr.  La  Roe:  No,  because  I  have  an  objection  to  his  tes¬ 
timony.  I  think,  on  further  reflection,  your  Honor  will  be 
impressed  by  the  unfairness  of  letting  the  witness  put  in  in¬ 
directly  what  you  will  not  permit  him  to  put  in  directly. 
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If  this  petition  is  objectionable  on  the  ground  that  I 

397  have  no  opportunity  to  cross-examine  the  peo  pie,  it  is 
also  objectionable  to  have  the  views  of  those;  people 

orally. 

“Mr.  Hart :  I  didn’t  mean  that  at  all.  What  I  mpant  was 
his  own  views. 

“Mr.  La  Roe :  That  is  all  right,  his  own  view. 

“Q.  Will  you  please  read  it?  A.  (Reading)  ‘Tp  the  In¬ 
terstate  Commerce  Commission  of  the  United  States  of 
America : 

‘We,  the  undersigned  citizens  of  the  county  of  Aroostook 
and  State  of  Maine,  respectfully  request  the  retention  of  the 
present  advance  railroad  rates  on  potatoes  from  this  county 
to  Searsport,  Maine,  for  the  following  reasons : 

‘We  are  of  the  opinion  and  have  reason  to  believe  that 
rates  on  the  shipment  of  potatoes  from  Searsport  to  points 
along  the  Atlantic  seaboard  are  not  uniform  when  carried 
by  tramp  steamers  but  that  advantage  is  given  |to  large 
shippers  who  are  in  a  position  to  dictate  and  bargain  fol¬ 
lower  rates  on  large  consignments.  For  this  reason  the 
small  shipper  is  placed  at  a  disadvantage  in  thp  potato 
markets. 

‘The  heavy  shipment  of  potatoes  by  vessel  is  apt  to  con¬ 
gest  the  potato  market  at  the  point  of  delivery  and  does  not 
afford  uniform  and  orderly  marketing;  the  large  shipments 
on  arrival  cause  lower  prices  and  a  demoralized  condition 
due  to  lack  of  balance  of  supply  and  demand.  In  seasons 
prior  to  1931-32  the  potato  crop  of  Aroostook  Cointy  was 
marketed  in  a  more  regular  manner  when  Searsport  was 
not  used  as  a  port  of  transit. 

‘The  shipment  of  potatoes  by  the  all-rail  routes  and  the 
established  steamship  lines  from  Portland,  Boston  and  New 
York,  which  come  under  the  jurisdiction  of  the  Interstate 
Commerce  Commission,  eliminate  any  possibility  of  dis¬ 
crimination  in  rates  and  place  the  small  shipper  in  the  same 
position  as  the  large  shipper. 

‘The  season  of  1931-32  has  proved  a  most  unprofitable 
one  for  the  farmers  and  shippers  of  Aroostook  County 
largely  because  the  uncertain  and  irregular  shipments 
through  Searsport  have  been  a  most  demoralizing)  factor  in 
the  potato  market.  For  the  benefit  of  Aroostook  County 
it  would  be  advisable  to  retain  the  present  freight 

398  rates  from  points  in  Aroostook  County  to  ^earsport 
and  reduce  the  railroad  rates  from  Aroostocjk  County 
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to  New  York  and  points  south.  The  lower  freight  rates  by 
boat  from  Searsport  have  never  been  a  benefit  to  the  farm¬ 
ers  of  the  State  of  Maine.’  ” 

I  have  not  used  the  Searsport  route  for  my  potatoes;  I 
can’t  use  it  as  my  customers  will  not  have  them  shipped  that 
way  because  of  the  potatoes  being  4 ‘stowed  up”. 

Cross-examination : 

The  \\  itness:  I  couldn’t  say  how  many  signers  of  the  pe¬ 
tition  are  farmers  without  checking  them  up.  As  to  how 
many  ship  all  rail,  the  greater  number  of  the  signers  would 
be  all  rail  shippers  although  a  good  many  have  been  ship¬ 
ping  by  boat. 

I  ship  premium  potatoes  to  Massachusetts  and  Long 
Island;  about  80  per  cent  of  my  shipments  being  premium 
potatoes.  My  maximum  rail  shipments  today  on  premium 
potatoes  would  be  to  Long  Island.  I  have  100  acres  and 
raised  1300  barrels.  Most  of  those  are  sold  but  verv  few 
of  them  have  been  shipped  as  yet. 

It  is  my  honest  opinion  that  the  rail  freight  rates  are  too 
high  and  ought  to  be  reduced.  We  called  for  a  reduction 
in  our  petition. 

“Q.  If  that  is  true  as  to  the  high  grade  potatoes,  how 
would  you  expect  the  ordinary  farmer  who  ships  ordinary 
potatoes  to  get  them  to  market  on  the  all  rail  rate  ?  A.  They 
have  been  all  those  past  years  getting  them  on  the  market, 
and  Aroostook  has  been  going  up  until  1931,  when  they  com¬ 
menced  to  go  backwards.  ’  ’ 

I  think  the  condition  of  these  farmers  here  would  be 
improved  if  the  Searsport  route  were  closed  and  they  were 
compelled  to  pay  the  all  rail  freight  rates.  They  can  ship 
their  own  potatoes  and  won’t  have  to  pay  a  brokerage  on 
them.  I  ship  premium  potatoes  and  if  I  had  my  way  Maine 
wouldn’t  ship  those  U.  S.  1  grade  potatoes,  although  U.  S. 
1  grade  constitutes  the  great  bulk  of  the  crop  of  Maine. 
The  U.  S.  1  potato  can  be  made  a  better  potato  by  taking 
the  culls  out,  keeping  the  culls  at  home,  and  not  paying  the 
freight  on  them.  I  want  Maine  to  ship  a  better  potato, 
which  costs  money  but  you  get  it  back. 

The  reputation  of  the  Maine  potatoes  is  such  that  on 
premium  potatoes  from  Maine  I  found  Ne^v  York 
399  dealers  putting  Maine  premium  potatoes  into  bags 
labeled  “Long  Island”  potatoes  because  they 
couldn’t  get  a  high  enough  price  if  they  were  labeled 
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‘ ‘ Maine.’ ’  The  truth  is  that  Maine  farmers  are  having  an 
awful  time  getting  a  price  for  their  potatoes  in  New  York. 
The  Maine  farmer  gets  the  difference  between  :he  New 
York  price  and  his  freight  rate  less  the  commissioif. 

Some  of  the  consignees  for  the  potatoes  I  sell!  in  New 
York  have  their  places  of  business  7  or  8  miles  from  the 
boat  unloading  point  and  they  would  have  to  trick  their 
potatoes  if  they  moved  by  water ;  others  are  located  right 
at  the  water  delivery  points. 

The  potatoes  I  ship  are  partly  picked  out  by  hancjl,  having 
been  run  over  a  1-7/8  inch  screen.  I  am  getting  $2[  a  barrel 
f.o.b.  Presque  Isle  on  my  Cobblers  and  Mountain  botatoes. 
For  my  Forest  Foundation  seed  potatoes  I  am  getting  $3.55 
*  per  barrel  f.o.b.  Presque  Isle.  These  are  all  seed  potatoes. 
I  was  referring  to  these  potatoes  selling  at  these  prices 
when  I  said  I  could  stand  the  all  rail  freight  rates. 

Redirect  examination : 

I  am  still  impressed  with  the  necessity  of  retaining  the 
present  Searsport  rates  even  if  the  all  rail  rate^  are  not 
reduced. 

((Transcript  of  testimony,  pages  969-995.)) 

The  hearing  before  the  Examiner  was  closed  on  January 
28, 1933.  j 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Sources  of  Railway  Operating  Revenue  of  the  Ban¬ 
gor  &  Aroostook  Railroad  ”,  based  on  I.  C.  C.  Exihibit  No. 
94.  Counsel  for  respondent,  Interstate  Commerce!  Commis¬ 
sion,  and  for  intervener,  Bangor  &  Aroostook  Railroad 
Company,  objected  to  the  receipt  in  evidence  of  extracts  or 
computations  based  upon  the  evidence  in  the  record  before 
the  Interstate  Commerce  Commission  which  had  been  re¬ 
ceived  as  “Relators’  Exhibit  No.  2”  on  the  ground  that  it 
was  a  duplication  of  evidence  already  in  the  recbrd.  The 
Court  ruled  that  relators  could  refer  by  exhibits  introduced 
in  court  to  any  part  of  the  record  before  the  Commission 
to  which  they  wished  to  call  particular  attention  and  that 
respondent  and  intervener  could  likewise  refer  by  exhibits 
introduced  in  court,  to  particular  parts  of  the  record,  and 
over-ruled  the  objection  and  admitted  the  exhibit. 
400  It  was  expressly  stated  and  understood  that  all  simi¬ 
lar  exhibits  based  upon  the  record  before  the  Inter¬ 
state  Commerce  Commission  would  be  received  [over  this 
objection  and  under  this  ruling.  Upon  request,  tlje  respon- 
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dent  and  intervener  were  each  given  an  exception  to  this 
ruling  and  the  introduction  of  such  exhibits. 

(The  document  so  offered  was  received  in  evidence 
marked  “ Relators ’  Exhibit  No.  6”  and  is  made  a  part  here¬ 
of  as  “Sheet  106.,,) 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Principal  Source  of  Bangor  &  Aroostook  Earnings’ ’ 
based  on  I.  C.  C.  Exhibits  Nos.  15,  19,  92  and  94,  covering 
the  calendar  year  1931. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  7”  and  is  made  a  part  here¬ 
of  as  “Sheet  107.”) 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Bangor  &  Aroostook  Potato  Traffic  and  Dividends”  * 
based  on  I.  C.  C.  Exhibits  Nos.  12,  65  and  36. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  8”  and  is  made  a  part  here¬ 
of  as  “Sheet  108.”) 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Prosperity  of  the  Bangor  &  Aroostook  as  shown  by 
Dividend  Payments  and  Corporate  Surplus”  based  on  I. 
C.  C.  Exhibit  No.  36,  as  corrected. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  9”  and  is  made  a  part  here¬ 
of  as  “Sheet  109.”) 

Counsel  for  relators  offered  in  evidence  certified  true 
copies  of  certain  accounts  taken  from  the  annual  reports 
of  the  Bangor  and  Aroostook  to  the  Interstate  Commerce 
Commission  for  the  years  ending  December  31st,  1932, 1933, 
and  1934,  the  accounts  being  “A  Comparative  General  Bal¬ 
ance  Sheet”,  “Dividend  Appropriations”,  “Income  Ac¬ 
count  for  the  Year”,  “Railway  Operating  Revenues”,  and 
“Revenue  Freight  Carried  During  the  Year.”  The  receipt 
of  this  exhibit  in  evidence  was  objected  to  by  respondent 
and  intervener  on  the  grounds  that  none  of  it  was  a  part 
of  the  record  in  the  case  before  the  Interstate  Commerce 
Commission  and  that  the  statistics  for  the  years  1933 
401  and  1934  covered  a  period  subsequent  to  the  hearing 
iii  the  proceedings  before  the  Commission.  Relators 
stated  their  purpose  in  offering  the  exhibit  to  be  the  sub¬ 
stantiation  of  statements  regarding  the  earnings  and  reve¬ 
nue  condition  of  the  Bangor  and  Aroostook  made  in  their 
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petition  dated  November  24,  1934,  to  the  Commission  for 
Reopening  and  Rehearing.  The  Court  overruled  the  ob¬ 
jection  and  permitted  the  introduction  in  evidence  of  the 
exhibit.  Exception  was  taken  by  respondent  and  intervener 
and  allowed  and  dulv  noted  on  the  record. 

(The  exhibit  so  offered  was  received  in  evidence  marked 
4 4 Relators’  Exhibit  No.  10”.) 

'  i 

The  exhibit  so  received  shows  the  following  figures : 

Item  1932  1933  j  1934 

Total  Funded  Debt  at 

Close  of  Year  .  $23,879,000.00  $23,869,000.00  $25,034,000.00 

Funded  Debt  in  Treasury 

of  Company  .  6,523,000.00  6,944,000.00  6,834,000.00 

Net  Funded  Debt  in  Hands 

of  Public  .  $17,356,000.00  $16,925,000.00  $18,200,000.00* 


Dividend  Appropriations 
from  Surplus — 

Preferred  Stock  ....  $243,600.00(7%)  $243,600.00(7%)  $243,600.00(7%) 
Common  Stock  .  283,584.00(4%)  283,584.00(4%)  354,480.00(5%) 


Total .  $527,184.00 

Freight  Revenue  .  $5,432,726.78 

Passenger  Revenue .  224,031.99 

Mail  Revenue  .  149,042.49 

Express  Revenue  .  36,225.09 

All  Other  Revenue  .  69,451.16 

Total  Operating  Revenue  $5,911,877.71 

Net  Income  Transferred 
to  Surplus .  $701,493.38 

Tons  of  Potatoes  Carried  785,407 

Carloads  of  Potatoes  * 1  38,304 

Revenue  from  “  “  $3,275,340.00 

Total  Tons  of  Freight 
Carried .  1,814,167 

Less  Carload  Revenue ....  $252,885.00 


$527,184.00 

j$598, 080.00 

$5,364,738.58  $1 

211,450.75 
137,912.89 

31,167.09 

60,442.26 

5,660,931.11 
i  273,080.68 
|  141,372.08 
39,458.28 

53,048.32 

1 _ 

$5,805,511.57  $fe, 167, 890.47 

$993,576.47 

$9*7,393.83 

779,698 

37,639 

$3,427,885.00  $: 

784,083 

38,853 

3,313,237.00 

1 

1,696,222 

1,940,541 

$237,694.00 

$279,185.00 

*  At  December  31,  1934,  the  Company  had  sold  $2,000,000  face  value]  4  per  cent  bonds 
maturing  July  1,  1951,  and  had  deposited  in  escrow  $2,000,000  face  lvalue  5  per  cent 
bonds  maturing  April  1,  1935,  which  said  latter  bonds  were  paid  ai  maturity.  This 
increase  in  funded  debt  existed  for  five  months  during  the  refunding  ^peration. 

Counsel  for  relators  offered  in  evidence  jthe  state- 
402  ment  entitled  “Bangor  &  Aroostook  Earnings,  Cor¬ 
porate  Surplus,  and  Revenue  from  Potatd)  Traffic’ ’ 
based  on  I.  C.  C.  Exhibits  Nos.  35,  36  and  94  and  |  Relators’ 
Exhibit  No.  10. 

(The  statement  so  offered  was  received  in!  evidence 
marked  4 4 Relators’  Exhibit  No.  12”  and  is  mafle  a  part 
hereof  as  4  4  Sheet  110.”) 
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Counsel  for  relators  offered  in  evidence  certified  true 
copies  of  the  “ General  Balance  Sheet”  of  the  Bangor  and 
Aroostook,  filed  by  the  carrier  in  its  annual  reports  to  the 
Interstate  Commerce  Commission,  covering  the  years 
ended  December  31,  1926  to  December  31,  1931,  both  inclu¬ 
sive.  The  receipt  of  this  exhibit  in  evidence  was  objected 
to  by  respondent  and  intervener  on  the  ground  that  it  was 
not  a  part  of  the  record  in  the  case  before  the  Interstate 
Commerce  Commission.  Relators  stated  their  purpose  in 
offering  the  exhibit  to  be  a  showing  of  the  use  of  the  corpo¬ 
rate  surplus  of  the  Bangor  and  Aroostook.  The  Court  over¬ 
ruled  the  objection  and  permitted  the  introduction  in  evi¬ 
dence  of  the  exhibit.  An  exception  to  the  ruling  being- 
asked  by  respondent  and  intervener,  it  was  granted  by  the 
Court  and  duly  noted. 

(The  exhibit  so  offered  was  received  in  evidence  marked 
“Relators’  Exhibit  No.  13”.) 

The  exhibit  shows  the  following  figures : 


Year 


Capital  Stock 

in  Hands  Total 

of  Public  Funded  Debt 


Funded  Debt  Funded  Debt 
in  Company ’s  in  Hands 

Treasury  of  Public 


Dec.  31,  1926 
Dec.  31,  1927 
Dec.  31,  1928 
Dec.  31,  1929 
Dec.  31,  1930 
Dec.  31,  1931 


$7,340,000 

8,808,000 

8,808,000 

10,438,890 

10,569,600 

10,569,600 


$24,534,000 

24,295,000 

24,224,000 

24,069,000 

23,946,000 

23,889,000 


$3,024,000 

4,029,000 

4,214,000 

4,343,000 

6,454,000 

6,465,000 


$21,510,000 

20,266,000 

20,010,000 

19,726,000 

17,492,000 

17,424,000 


^Figures  represent  par  value  of  capital  stock  outstanding.  The  increase  was 
in  common  capital  stock  sold  to  the  stockholders  at  a  premium  of  20  per  cent 
per  share;  the  capital  stock  premium  account  was  $296,792.36  at  December  31, 
1927;  $296,792.36  at  December  31,  192S;  $595,532.36  at  December  31,  1929 

and  $653,822.00  at  December  31,  1930  and  December  31,  1931. 


Relators’  Exhibits  Nos.  10  and  13  show  the  invest- 
403  ment  of  the  Bangor  and  Aroostook  in  road  and 
equipment,  as  set  up  on  its  books  and  reported  to 
the  Interstate  Commerce  Commission,  to  have  been  as  fol¬ 


lows  : 

January  1,  1926 . $32,477,267 

December  31,  1926 .  32,522,594 

December  31,  1927 .  32,985,999 

December  31,  1928 .  33,518,320 

December  31,  1929  .  33,684,507 

December  31,  1930 .  34,827,107 

December  31,  1931 .  35,058,964 

December  31,  1932 . 35,041,972 

December  31,  1933 .  34,743,664 

December  31,  1934 .  34,737,116 
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Counsel  for  relators  offered  in  evidence  a  chart  (showing 
the  relationship  between  the  Total  Corporate  Surplus  and 
Net  Railway  Operating  Income  of  the  Bangor  and  Aroos¬ 
took  with  its  Revenue  from  Potato  Traffic,  based  on  the 
previous  evidence. 

(The  chart  so  offered  was  received  in  evidence  marked 
“Relators’  Exhibit  No.  14”  and  is  made  a  part  hereof  as 
“Sheet  111.”) 

Counsel  for  relators  offered  in  evidence  a  certified  true 
copy  of  the  Interstate  Commerce  Commission’s  Tentative 
Determination  of  the  Excess  Income  of  the  Bangor  & 
Aroostook  Railroad  Company  for  the  period  from  Septem¬ 
ber  1st  to  December  31st,  1920,  and  for  the  calendar  years 
1921  to  1927,  both  inclusive,  and  its  Tentative  Recapture 
Report  setting  forth  said  Determination,  the  Commission 
proceeding  being  entitled  “Finance  Docket  No.  3626,  Ex¬ 
cess  Income  of  Bangor  and  Aroostook  Railroad  Com¬ 
pany.”  Respondent  and  intervener,  Bangor  &  Aroostook 
Railroad  Company  objected  to  the  receipt  in  evidence  of 
this  Tentative  Determination  and  Tentative  Recapture 
Report  on  the  ground  that  the  same  were  merely  a  tenta¬ 
tive  Determination  and  a  tentative  Recapture  and]  did  not 
constitute  a  final  decision  by  the  Commission  and  that  the 
statute  providing  for  Recapture  of  Excess  Income,  under 
which  the  Commission  then  was  proceeding,  was  repealed 
June  16,  1933.  Objection  to  admission  of  this  exhibit  also 
was  made  on  the  ground  that  it  was  not  a  part  of  thje  record 
in  the  hearing  before  the  Interstate  -Commerce  Conjimission 
in  these  cases.  Relators  stated  their  purpose  in  offering 
the  exhibit  was  to  show  the  manner  in  which  the  Commis¬ 
sion  had  administered  the  rate-making  mandate  of  Section 
15a  of  the  Interstate  Commerce  Act  in  regard  to  the  Ban¬ 
gor  &  Aroostook  Railroad  Company  in  connection 
404  with  their  contention  that  the  Commission  had  failed 
to  give  affect  to  the  substituted  rate-making  man¬ 
date  provided  in  Section  15a  of  the  Interstate  Commerce 
Act  effective  June  16,  1933.  Relators  also  pointed  out  that 
the  Recapture  Proceeding  by  the  Commission  against  the 
Bangor  and  Aroostook  had  been  referred  to  in  thfe  record 
before  the  Commission  in  these  cases.  The  Court  sustained 
the  objections  and  excluded  the  report  from  evidence.  Rela- 
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tors  prayed  for  an  exception  which  was  granted  by  the 
Court  and  duly  noted. 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “The  Bangor  &  Aroostook  Potato  Traffic  Moves  to 
Northern  Maine  Junction,’ ’  based  on  I.  C.  C.  Exhibits  Nos. 
37  and  65. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  16”  and  is  made  a  part 
hereof  as  “Sheet  112.”) 

Counsel  for  relators  offered  in  evidence  the  statement 
entitled  “Rates  to  Searsport  had  been  on  the  Same  Basis  as 
to  Northern  Maine  Junction  for  25  Years,”  based  on  I.  C.  C. 
Exhibits  Nos.  62  and  63. 

(The  Statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  17”  and  is  made  a  part 
hereof  as  “Sheet  113.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “Earnings  to  Northern  Maine  Junction  Compared 
with  Earnings  to  Searsport  on  Rates  in  Effect  Prior  to 
August  18, 1932,  ”  taken  from  I.  C.  C.  Exhibit  No.  95. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  18”  and  is  made  a  part 
hereof  as  “Sheet  114.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “Opening  of  the  Searsport  Route  for  Water  Move¬ 
ment  of  Potatoes,”  an  extract  from  the  annual  report  dated 
December  31,  1931  to  Stockholders  of  the  Bangor  &  Aroos¬ 
took  Railroad  by  Percy  R.  Todd,  President,  taken  from  the 
transcript  of  evidence  before  the  Commission. 

The  words,  phrases  and  sentences  underscored  or  capi¬ 
talized  in  the  exhibit  are  not  so  underscored  or  capi- 
405  talized  in  the  annual  report  to  the  Stockholders  of 
the  Bangor  and  Aroostook;  such  underscoring  and 
capitalizing  has  been  done  by  the  relators  for  the  purpose 
of  emphasis. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  19”  and  is  made  a  part 
hereof  as  “Sheet  115.”) 
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Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  ‘ 4  After  the  Searsport  Route  had  been  Used  One 
Season  the  Rates  which  Had  Given  the  Bangor  &  Aroos¬ 
took  Increased  Earnings,  ‘Both  Gross  and  Net’,  were  In¬ 
creased  Approximately  30  percent/’  based  on  I.  C.  C.  Ex¬ 
hibits  Nos.  2,  57  and  95. 

(The  statement  so  offered  was  received  in  Evidence 
marked  “Relators’  Exhibit  No.  20”  and  is  madi  a  part 
hereof  as  “Sheet  116.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  ‘  ‘  The  Bangor  &  Aroostook  Contended  that  thfe  Added 
Cost  of  Transportation  to  Searsport  Beyond  Northern 
Maine  Junction  was  Somewhat  More  Than  $6.77  Per  Car,” 
based  on  an  extract  from  the  testimonv  of  witness  Hallett, 

v  i  1 

General  Manager,  Bangor  &  Aroostook  Railroad  Company. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  21”  and  is  made  a  part 
hereof  as  “Sheet  117.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “Mr.  Tood,  President  of  the  Bangor  &  Aroostook, 
Explained  that  the  Increase  in  Rates  to  Searsport  Did  Not 
Originate  with  the  Bangor  &  Aroostook,  Did  Not  Rest  on 
Any  Need  for  Additional  Revenue,”  being  an  extract  from 
Mr.  Todd’s  testimony.  The  capitalization  does  not  appear 
in  the  Commission  transcript  of  testimony  but  is  supplied 
by  relators  for  emphasis. 

(The  statement  so  offered  was  received  in  {evidence 
marked  “Relators’  Exhibit  No.  22”  and  is  mad^  a  part 
hereof  as  “Sheet  118.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “Need  of  Maine  Producers  for  Economical  Water 
Transportation  Greatly  Intensified  by  Substantial 
406  Reductions  by  Commission  in  Rates  on  Potatoes 
from  Wisconsin  and  Minnesota  to  Maine’s  Njecessary 
Market  Territory,”  based  on  I.  C.  C.  Exhibit  No.  6. 

(The  statement  so  offered  was  received  in  [evidence 
marked  “Relators’  Exhibit  No.  23”  and  is  madp  a  part 
hereof  as  “Sheet  119.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “Remoteness  of  Aroostook  County  Measured  by 
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Rail  Charges  As  Well  As  Distance  Using  Typical  Maine 
and  Wisconsin  Shipping  Points,”  based  on  I.  C.  C.  Ex¬ 
hibits  Nos.  5  and  6. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  24”  and  is  made  a  part 
hereof  as  “Sheet  120.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “The  Record  Before  the  Commission,  Closed  Jan¬ 
uary  28,  1933,  Within  Three  Months  After  1932-1933  Ship¬ 
ping  Season  Began  and  Within  Six  Months  After  Rates 
were  Increased  Indicated  an  Almost  Equal  Movement  Via 
Searsport  at  Increased  Rates,  ’  ’  based  on  I.  C.  C.  Exhibits 
Nos.  67  and  69. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  25”  and  is  made  a  part 
hereof  as  “Sheet  121.”) 

Counsel  for  relators  offered  in  evidence  a  certified  true 
copy  of  the  daily  market  reports  known  as  the  “Official 
Market  Reports  on  Potatoes”  of  the  United  States  De¬ 
partment  of  Agriculture  showing  the  movement  of  Maine 
potatoes  during  the  1933-34  shipping  season  via  Searsport 
and  by  all  means  of  transportation  to  the  various  states  of 
destination  and,  also,  showing  production  of  potatoes  and 
prices.  Objection  to  the  receipt  of  these  reports  in  evidence 
was  made  by  respondent  and  intervener,  Bangor  &  Aroos¬ 
took  Railroad  Company,  on  the  ground  that  these  reports 
were  not  part  of  the  record  before  the  Commission  in  the 
complaint  proceedings  and  referred  to  matters  which 
occurred  subsequent  to  the  hearing  and  to  the  decision  by 
Division  3.  The  purpose  of  offering  these  reports,  as  stated 
by  counsel  for  relators,  was  to  substantiate  statements  in¬ 
cluded  in  relators’  petition  to  the  Commission  for  Reopen¬ 
ing  and  Rehearing  dated  November  24,  1934.  The  Court 
overruled  the  objections  and  permitted  the  receipt  in 
407  evidence  of  the  reports.  The  respondent  and  inter¬ 
vener  requested  an  exception  which  was  duly  allowed 
and  noted. 

(The  reports  so  offered  were  received  in  evidence  marked 
“Relators’  Exhibit  No.  26.”) 

A  shown  by  Relators’  Exhibit  No.  26,  the  movement  of 
potatoes  through  Searsport  in  the  1933-34  shipping  season 
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totaled  3,034  carloads.  The  exhibit  further  showd  that  the 
total  potato  production  in  Maine  in  the  fall  of  1933  was  esti¬ 
mated  at  42,000,000  bushels  compared  with  a  crop  of  40,- 
460,000  bushels  produced  in  the  fall  of  1932;  that  the  crop 
produced  in  the  30  Late  Potato  States  in  the  fali.  of  1933 
was  258,491,000  bushels  compared  with  292,681,00p  bushels 
produced  in  the  fall  of  1932 ;  and  further  that  18  but  of  the 
30  Late  Producing  States,  which  18  states  are  kno  wn  as  the 
surplus  producing  states,  produced  229,175,000  bushels  in 
the  fall  of  1933  as  compared  with  250,453,000  bushels  pro¬ 
duced  in  the  fall  of  1932. 

Relators’  Exhibit  No.  26  shows  the  following  ad  to  prices 
received  by  Maine  farmers  during  the  1933-34  shipping 
season : 


Week  Bulk  per  barrel  Week  Bu[lk  per  barrel 

Ending  to  growers  Ending  tp  growers 

Sept.  16 . 1.75-2.00  Jan.  6 . il.90-2.10 

23 . 1.80-2.00  13 . j  1.85-2.00 

30 . 1.60-1.90  20 . J  1.85-2.00 

Oct.  7 . 1.60-1.80  27 . J2.00-2.25 

14 . 1.50-1.85  Feb.  3 . J  2.15-2.35 

21 . 1.50-1.80  10 .  2.15-2.45 

28 . 1.60-1.75  17 .  2.25-2.50 

Nov.  4 . 1.50-1.65  24 . .2.50 

11 . 1.45-1.60  Mar.  3 .  2.75-3.00 

18 . 1.35-1.45  10 . l  2.25-2.85 

25 . 1.50-1.60  17 .  2.15-2.50 

Dec.  2 . 1.50-1.70  24 . 1.1.90-2.25 

9 . 1.60-1.80  31 . |.2.00-2.25 

16 . 1.65-1.75  Apr.  7 . 1.2.00-2.50 

23 . 1.65-1.80 

30 . 1.75-2.00 


Relators’  Exhibit  No.  26  shows  the  distribution  of  pota¬ 
toes  shipped  from  Maine  between  September  14],  1933  and 
April  10,  1934,  inclusive.  Distribution  was  io  various 
states  as  follows :  ! 
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State  Carloads 

Alabama .  61 

Arizona  ...  . 0 

Arkansas  .  .  .  0 

Connecticut . 1,169 

Delaware .  21 

Dist.  of  Columbia .  475 

Florida  .  .  .  . 1,489 

Georgia .  856 

Illinois .  0 

Indiana .  8 

Kentucky .  3 

Louisiana  .  . .  27 

Maine  ...  . .  127 

Maryland  .  . . 1,101 

Massachusetts . 6,982 

Michigan  .  . .  141 

Mississippi  . .  0 

Missouri .  1 

New  Hampshire  .  160 


State  Carloads 

New  Jersey  .  2,841 

New  York  . 11,919 

North  Carolina  .  268 

Ohio .  829 

Oklahoma .  0 

Pennsylvania . 4,741 

Rhode  Island .  1,184 

So.  Carolina .  387 

Tennessee .  107 

Texas .  109 

Vermont .  16 

Virginia .  1,761 

West  Virginia .  256 

New  Brunswick  (Can.)  .  0 

Quebec  (Can.)  .  0 

Cuba .  0 

British  Isles  .  0 

Unknown .  145 


TOTAL . 35,534 


Relators’  Exhibit  No.  26  also  shows  the  number  of  car¬ 
loads  of  Maine  potatoes  unloaded  at  47  important  markets 
from  September  14,  1933  to  April  10,  1934,  to  have  been 
as  follows: 


City  &  State  Carloads 

Akron,  Ohio  .  42 

Albany,  N.  Y .  282 

Atlanta,  Ga .  168 

Baltimore,  Md . 1,015  ' 

Birmingham,  Ala .  12 

Boston,  Mass . 4,056 

Bridgeport,  Conn .  293 

Buffalo,  N.  Y .  36 

Chicago,  Ill .  0 

Cincinnati,  Ohio  .  11 

Cleveland,  Ohio .  520 

Columbus,  Ohio  .  84 

Dallas,  Texas  .  0 

Dayton,  Ohio .  4 

Detroit,  Mi6h .  141 

Evansville,  Ind .  0 

Fort  Worth,  Texas .  0 

Hartford,  Conn .  36 

Houston,  Texas  .  34 

Indianapolis,  Ind .  7 

Jacksonville,  Fla .  664 

Lexington,  Ky .  2 

Louisville,  Ky .  0 

Memphis,  Tenn .  0 


City  &  State  Carloads 

Milwaukee,  Wis .  0 

Nashville,  Tenn .  0 

Newark,  N.  J . 1,298 

New  Haven,  Conn .  290 

New  Orleans,  La .  26 

New  York,  N.  Y . 8,680 

Norfolk,  Va .  892 

Philadelphia,  Pa . 2,748 

Pittsburgh,  Pa . 1,230 

Portland,  Me .  64 

Providence,  R.  1 .  799 

Richmond,  Va .  167 

Rochester,  N.  Y .  3 

St.  Louis,  Mo .  1 

San  Antonio,  Texas  .  6 

Springfield,  Mass .  150 

Syracuse,  N.  Y .  13 

Tampa,  Fla .  401 

Terre  Haute,  Ind .  0 

Toledo,  Ohio  .  27 

Washington,  D.  C .  475 

Worcester,  Mass .  499 

Youngstown,  Ohio  .  59 


Counsel  for  relators  offered  in  evidence  the  daily 
409  market  reports  known  as  “Official  Market  Reports 
on  Potatoes”  of  the  United  States  Department  of 
Agriculture  covering  the  movement  of  Maine  potatoes  in 
the  1934-35  shipping  season,  including  the  movement 
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through  Sear  sport,  together  with  the  other  information 
contained  in  Relators’  Exhibit  No.  26.  The  receipt  of 
this  report  in  evidence  was  objected  to  by  respondent  and 
intervener,  Bangor  &  Aroostook  Railroad  Company,  on  the 
grounds  that  it  was  information  not  in  the  record  before  the 
Interstate  Commerce  Commission;  that  it  covered  a  period 
subsequent  to  the  hearing  and  to  the  decision  of  the  Com¬ 
mission  and,  in  part,  subsequent  to  the  complainants’  Mo¬ 
tion  for  Reopening  and  Rehearing  dated  November  24, 1934. 
Relators  stated  the  purpose  of  offering  the  report  was  in 
substantiation  of  statements  in  their  petition  to  the  Com¬ 
mission  date  November  24,  1934,  for  Reopening  j  and  Re¬ 
hearing.  The  Court  sustained  the  objection  in  ^art  and 
excluded  so  much  of  the  exhibit  as  related  to  conditions 
subsequent  to  November  24,  1934,  the  date  on  yfhich  the 
petition  for  Reopening  and  Rehearing  was  filed  [with  the 
Commission.  Relators  did  not  offer  so  much  oi  the  ex- 

,  i 

hibit  as  related  to  the  movement  in  the  1934-35  season  up  to 
November  24,  1934.  Relators  prayed  an  exception  to  the 
Court’s  ruling  excluding  that  part  of  the  exhibit  showing 
the  movement  for  the  1934-35  season  subsequent  tj)  Novem¬ 
ber  24,  1934,  and  the  Court  allowed  the  exception  and  it 
was  duly  noted. 

Counsel  for  relators  offered  in  evidence  the  Statement 
entitled  “Bangor  &  Aroostook  Class  Rates  Are  6|4  percent 
Higher  than  in  Official  Territory,  excluding  New  I  England, 
55  percent  Higher  than  in  Southern  New  England,  41  per¬ 
cent  Higher  than  in  Northern  New  England,”  'based  on 
I.C.C.  Exhibits  Nos.  73  and  80. 

(The  statement  so  offered  was  received  in 
marked  “Relators’  Exhibit  No.  28”  and  is  made  a  part 
hereof  as  “Sheet  112.”) 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Commission  Authorized  Bangor  &  Aroostook  to  Es¬ 
tablish  Its  Proposed  Special  Class  Rates  Because  so  Little 
Traffic  Moved  on  Them  and  No  Shippers  Were  Interested 
in  Their  Level”  being  extracts  from  the  Commission  deci¬ 
sions  in  Eastern  Class  Rate  Investigation,  164  ICO  314,  171 
ICC  481.  The  capitalization  and  the  underscoring  in  the 
extracts  do  not  appear  in  the  Commissioji’s  report 
410  but  is  supplied  by  relators  for  emphasis,  j 
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(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  29”  and  is  made  a  part 
hereof  as  “Sheet  123.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “In  Official  Territory  Generally  Class  Rates  Con¬ 
stitute  the  Basic  Rate  Structure  and  have  an  Important 
Bearing  on  Carrier  Revenue”  being  extracts  from  Com¬ 
mission  decision  in  Eastern  Class  Rate  Investigation  164 
ICC  314  and  from  the  decision  in  Maine  Potato  Growers 
&  Shippers  Assn.  v.  Bangor  &  A.  R.  Co.,  204  I.C.C.  115. 
The  underscoring  in  the  exhibit  as  shown  in  the  statement 
does  not  appear  in  the  Commission  reports  but  is  supplied 
by  relators  for  emphasis. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  30”  and  is  made  a  part 
hereof  as  “Sheet  124.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “Percentages  of  Class  Rate  Obscure  Actual 
Charges,*’  based  on  I.C.C.  Exhibits  Nos.  95  and  14. 

(The  statement  so  offered  was  received  in  evidence 
marked  “ Relators’  Exhibit  No.  31”  and  is  made  a  part 
hereof  as  “Sheet  125.”) 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Class  Rate  Levels  in  Different  Rate  Territories,” 
based  on  I.C.C.  Exhibits  Nos.  75  and  80.) 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  32”  and  is  made  a  part 
hereof  as  “Sheet  126.”) 

Counsel  for  relators  offered  in  evidence  a  statement  en¬ 
titled  “Potato  Shipments  1931-1932  Shipping  Season,” 
based  on  I.C.C.  Exhibit  No.  13. 

(The  statement  so  offered  was  received  in  evidence 
marked  “Relators’  Exhibit  No.  33”  and  is  made  a  part 
hereof  as  “Sheet  127.”) 

Counsel  for  relators  offered  in  evidence  statement  en¬ 
titled  “The  Only  Local  Rates  of  a  New  England  Carrier, 
Other  Than  the  Bangor  &  Aroostook,  which  Move  Pota¬ 
toes  are  Far  Less  Than  the  Rates  Complained  of” 
411  and  showing  “Potato  Shipments  in  1931-1932  Ship¬ 
ping  Season  By  States,”  (New  England  States), 
based  on  I.C.C.  Exhibits  Nos.  24  and  13. 

(The  statement  so  offered  was  received  in  evidence 
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marked  “Relators’  Exhibit  No.  34”  and  is  made  a  part 
hereof  as  4 4 Sheet  128.”)  i 

Counsel  for  relators  then  stated  that  he  had  oral  testi¬ 
mony  to  offer ;  and  the  following  occurred : 

4  4  Mr.  La  Roe.  If  your  Honor  please,  during  the  lunch 
hour  we  have  given  considerable  thought  to  the  presentation 
of  our  testimonv,  which  was  to  be  given  bv  these  vdtnesses 
from  northern  Maine,  of  whom  we  have  quite  a  number 
here. 

4 4 In  the  light  of  your  Honor’s  ruling  of  this  morning 
with  respect  to  the  introduction  of  testimony  relative  to 
conditions  after  the  date  when  our  petition  was  flled  with 
the  Commission  for  reconsideration,  I  am  inclined!  to  think 
that  that  ruling,  fairly  interpreted,  rather  bars  j  most  of 
our  commercial  testimony,  which  was  to  be  addressed  to 
present  conditions,  largely,  or,  rather,  to  conditions  run¬ 
ning  all  the  way  from  the  time  of  the  hearing  to  the  present. 

44I  believe,  if  it  is  agreeable  to  your  Honor  and  consis¬ 
tent  with  your  practice,  that  instead  of  offending  by  en¬ 
deavoring  to  put  witnesses  on  the  stand,  who  might  testify 
concerning  the  period  outside  of  that  covered  by  ybur  Hon¬ 
or’s  ruling,  that  I  should  shorten  it  by  making  aii  offer  of 
proof  as  to  the  exhibits,  and  offer  certain  witnesses  accom¬ 
panied  by  an  offer  of  proof.  If  it  is  then  agreeable  to  your 
honor  to  adhere  to  your  ruling  of  this  morning, j  that  the 
present  distressing  conditions  up  there  should  not  |be  shown 
of  record  because  they  postdate  our  petition  to  the!  Commis¬ 
sion,  I  would  then  make  an  offer  of  the  proof,  out-lining 
briefly  what  it  is,  and  your  Honor,  I  assume,  would  rule 
that  it  is  not  competent,  and  I  would  ask  your  Honor  to 
grant  me  an  exception,  and  perhaps  that  would  not  only 
save  time  of  the  court,  but  accomplish  the  same  tiding. 

4  4  The  Court.  I  see  your  situation.  I  think,  however,  I 
would  not  want  to  mislead  you.  You  might  be  met  with  the 
objection  in  the  Court  of  Appeals  that  there  had  not  been 
an  actual  formal  question  and  answer  to  elicit  that 
412  upon  which  your  offers  to  prove  would  be  b^sed,  and, 
for  that  reason,  I  think  you  had  better  call  ja  witness 
and  have  him  sworn  and  put  your  questions  in  a  \|ay  which 
you  think  will  fully  cover  the  matter,  and  then  we  lean  make 
our  record  on  that.  Of  course,  I  cannot  speak  for  the  Court 
of  Appeals,  but  I  would  not  want,  by  any  ruling  ]j  make,  to 
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bar  you  from  consideration  of  any  points  which  you  wish  to 
make. 

“Mr.  LaRoe.  Thank  you  very  much.” 

“The  Court.  Let  me  make  another  suggestion,  Mr.  La- 
Roe. 

“In  order  to  save  time  and  unnecessary  formality,  can  it 
be  agreed  that  these  petitioners  offer,  by  Witnesses  So-and- 
So,  to  prove  a  state  of  facts  which  he  will  outline  in  the  rec¬ 
ord? 

“Mr.  Sherier.  I  see  no  objection  to  that. 

“The  Court.  And  that  you  waive  any  formalities  of  the 
witnesses  being  called  in  order  to  obtain  a  ruling  thereon? 
I  shall  make  my  ruling  on  that  offer.  I  think  that  would 
be  sufficient,  if  counsel  will  agree  to  it. 

1  ‘  Mr.  Sherier.  I  think  that  is  the  practical  way  to  handle 
it. 

“Mr.  Payne.  I  think  so.  I  would  like  to  hear  what  it  is 
first. 

“Mr.  LaRoe.  I  will,  of  course,  tell  you. 

“Before  we  do  that,  I  have  one  witness  who  does  not  fall 
within  that  category.  I  have  a  witness  with  some  figures 
falling  within  the  period  which  his  Honor  ruled  would  be 
admissible,  up  to  the  time  of  the  petition. 

“The  Court.  Very  well.” 

Richmond  H.  Sargent  was  called  as  a  witness  for  rela¬ 
tors,  and  being  first  duly  sworn  testified  as  follows : 

Direct  examination: 

The  Witness :  I  appear  here  under  subpoena.  During  the 
year  1933-1934  I  was  employed  as  Director  of  Rural  Reha¬ 
bilitation  in  Maine  by  the  Federal  Emergency  Relief  Ad¬ 
ministration.  I  was  in  charge  of  the  Rural  Rehabilitation 
program. 

Then  the  following  occurred : 

“Q.  I  would  like  to  ask  you  to  describe,  in  a  very  brief 
way,  what  kind  of  relief  work  you  did,  and  what  territory 
you  covered.  In  what  part  of  Maine  was  the  great  bulk  of 
vour  vrork  done  ? 

f 

413  “Mr.  Sherier.  Just  a  moment.  We  object  to  that, 
if  your  Honor  please. 

‘ 4  The  Court.  I  will  permit  that  question. 

“Mr.  Sherier.  Your  Honor  will  allow  us  an  exception? 

“The  Court.  Yes. 
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44 The  Witness.  My  work  covered  the  whole  |  State  of 
Maine,  and  is  concentrated  in  Aroostook  County. 

By  Mr.  LaRoe: 

“Q.  Why  did  it  concentrate  in  Aroostook  j  County? 
A.  Due  to  two  reasons,  one  reason  being  that  it  is]  the  most 
agricultural  county  of  the  State,  and  due  to  the  distressed 
condition  of  the  county. 

44  Q.  Did  you  travel  about  the  county,  so  as  to  familiarize 
yourself  with  conditions  there  ?  A.  I  did. 

4  4  Q.  I  show  you  a  statement  which  you  prepared,  bearing 
the  following  headings  for  Aroostook  County,  and  covering 
a  period  from  May  to  December,  1934.  We  sha|l  have  to 
eliminate  the  last  line,  in  deference  to  his  Honors  ruling, 
but  I  think  the  rest  of  it  stands.  The  first  column  js  entitled 
4 ‘Total  Direct  and  Work  Relief  During  the  Month.’ ’  The 
second  column  is  entitled  “Direct  Relief,  Number  of  Per¬ 
sons.”  The  third  column  is  entitled  “Direct  Relief, 
Amount;  Work  Program;  Number  of  Persons;  lyork  Pro¬ 
gram  in  Dollars;  Duplicate  Cases  in  Number  of  Persons.” 
Did  you  prepare  that  statement?  A.  I  asked  for 
ures  from  the  statistician,  who  had  computed  all 
ures. 

“Q.  Was  that  program  laid  out  by  you?  A.  jThe  work 
program  was  not  laid  out  by  me. 

“Q.  What  part,  if  any,  was  laid  out  by  you?  !  A.  Rural 
rehabilitation  work. 

“Q.  Will  you  give  the  figures,  please? 

“Mr.  Sherier.  We  object  again  to  this  line  of  testimony. 
It  does  not  appear  that  this  was  before  the  Commission, 
or  that  the  Commission  had  any  knowledge  of  it,  dr  that  any 
finding  the  Commission  made  was  in  anv  wav  (influenced 

V-J  V  v 

by  this  testimony. 

414  “The  Court.  I  doubt  very  much  the  adpiissibility 
of  this,  Mr.  LaRoe.  It  seems  to  me  it  goes  bevond 

that. 

4  4  Mr.  LaRoe.  If  I  may  comment  briefly  on  the  jreason  for 
introducing  this  line  of  testimony,  it  bears  ver\i  strongly, 
we  think,  on  the  question  of  public  policy  resulting  from 
the  killing  of  a  route.  What  we  want  to  show  is  |that  these 
people  could  not  ship  their  potatoes  out;  that  iihey  could 
have  shipped  them  out  if  they  had  the  route.  That  will  be 
contained  in  my  offer  of  proof. 


those  fig- 
those  fig- 
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“The  Court.  There  are  too  manv  other  elements  involved. 

•/ 

Suppose  they  had  shipped  them  out.  They  might  have 
shipped  them  out  at  a  loss.  You  open  up  a  field  with  so 
many  angles  to  it  for  a  correct  analysis  of  conditions  that 
it  seems  to  me  it  is  impossible  to  admit  it  upon  a  mere  re¬ 
sume,  such  as  this  gentleman  has. 

“Mr.  La  Roe.  This  testimony  is  in  line,  I  suppose,  with  all 
that  we  intend  to  cover  with  our  offer  of  proof,  namely,  that 
conditions  have  changed  for  the  worse,  and  I  shall  describe 
that  in  detail,  and  ask  your  Honor  to  rule.  That  being  so, 
I  think  we  can  dispense  with  this  witness,  in  line  with  your 
Honor’s  ruling. 

“The  Court.  I  feel  confident  that  this  testimony  would 
not  be  admissible. 

“Mr.  LaRoe.  Very  well.  May  we  have  an  exception? 

“The  Court.  Yes. 

“Mr.  LaRoe.  That  is  all,  Mr.  Sargent.  Thank  you. 

“(Witness  excused.)” 

The  following  then  occurred: 

“Mr.  LaRoe.  With  respect  to  the  other  witnesses,  I  would 
like  to  make  an  offer  of  proof  of  this  kind — 

“The  Court.  You  can,  as  you  do  so,  put  their  names  in 
the  record. 

“Mr.  LaRoe.  The  witnesses  are:  Mr.  A.  J.  Beck.  Will 
vou  stand,  Mr.  Beck? 

v  7 

“The  Court.  It  will  not  be  necessary  for  them  to  stand. 

“Mr.  LaRoe.  Mr.  A.  J.  Beck,  of  Washburn,  Maine,  man¬ 
ager  of  the  American  Fruit  Growers,  Incorporated, 
415  and  president  of  the  relator,  Maine  Potato  Growers  & 
Shippers  Association. 

“We  offer  to  prove  through  Mr.  Beck  that  conditions  in 
Aroostook  County  have  become  very  much  worse  since  the 
closing  of  this  route,  and  that  while  economic  conditions 
generally  have  tended  toward  that  result,  a  very  prominent 
cause  is  the  inability  of  the  shippers  to  send  out  5,000  car¬ 
loads  of  potatoes — at  least  5,000  as  a  minimum;  that  the 
5,000  wmuld  have  moved  in  reasonable  competition  with 
other  markets  if  the  Searsport  route  had  been  available; 
that  the  route  was  closed  from  a  volume  of  12,400  carloads 
to  less  than  half  that  amount ;  that  the  shipments  were  un¬ 
able  to  move  by  rail ;  that  the  potatoes  were  dumped,  by  the 
hundreds  of  carloads  and  thousands  of  carloads,  in  Aroos- 
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took  County,  dumped  back  on  tbe  farms.  That  ihat  took 
place  after  the  hearing  by  the  Interstate  Commence  Com¬ 
mission  ;  and  that  the  Commisison  denied  the  righ^;  of  rela¬ 
tors  to  show  the  extent  to  which  the  route  had  been  [killed,  or 
the  volume  which  reasonably  might  have  moved  bver  that 
route,  or  the  effect  thereof  upon  the  farmers.  We  are  pre¬ 
pared  to  show  the  distressing  condition  in  that  county, 
which  we  do  not  claim  to  be  altogether  due  to  that  factor, 
but  that  5,000  carloads  could  have  moved  with  reasonable 
success  at  slightly  lower  rates. 

“We  are  prepared  to  show  that  the  profit  fronk  the  sale 
of  potatoes  is  often  far  less  than  the  five  or  six  cents  per 
100  pounds  involved  in  this  litigation,  and  that  thht  margin 
was  in  itself  sufficient,  altogether  overlooking  thje  depres¬ 
sion,  to  keep  these  potatoes,  or  many  of  them,  at  ljome ;  and 
that  that  blocking  of  the  route  was  due  to  the  increase  of  30 
percent  on  the  rail  rate,  and  that,  based  on  every  reasonable 
human  probability,  at  least  5,000  carloads  more  v^ould  have 
moved  than  did  move  if  the  route  had  been  available. 

“We  also  had  evidence  of  a  general  character  with  re¬ 
spect  to  the  pitiful — 

“The  Court.  Let  us  deal  with  that  first. 

“Mr.  LaRoe.  I  mean  through  this  same  witness  and 
other  witnesses — relative  to  the  school  condition^  up  there, 
and  the  relief  conditions,  and  the  tax  and  mortgage  situa¬ 
tion,  which,  we  are  prepared  to  show,  is  about  as  pitiful 
as  anvthing  in  the  United  States. 

“The  Court.  What  do  you  gentlemen  say  about  that? 
Make  your  objection.  | 

“Mr.  Sherier.  We  object  to  it  primarily  upon  the 
416  ground  that  it  relates  to  a  condition  that  did  not  ex¬ 
ist  at  the  time  the  Commission  acted  upoh  this  com¬ 
plaint.  It  deals  with  subsequent  events  and,  of  course,  even 
if  this  Court  were  reviewing  the  decision  of  the  Commission, 
we  submit  that  those  matters  should  not  be  considered,  be¬ 
cause  they  were  not  before  the  Commission.  *  *j  *  In  ad¬ 
dition  to  that,  it  injects  into  the  case,  as  your  Ijfonor  sug¬ 
gested  a  moment  ago,  entirely  too  many  collateral  issues. 
What  caused  the  depression?  There  was  a  depression  all 
over  the  country. 

“The  Court.  I  appreciate  that.  I  think  the  objection  is 
well  taken  as  to  any  factual  matters  occurring  hfter  your 
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petition  for  rehearing,  and  I  will  adhere  to  my  rulings  on 
other  matters  as  to  that. 

“  There  was  one  feature  of  your  offer  that  struck  me 
might  possibly  be  admissible,  and  that  was  as  to  the  ques¬ 
tion  of  this  difference  in  rates  having  an  important  bearing 
upon  the  ability  to  ship — in  other  words,  that  the  rate  was 
more  than  the  margin  of  profit  in  such  shipments.  Was  that 
offered  to  the  Commission? 

“Mr.  LhRoe.  Oh,  yes,  we  gave  it  to  the  Commission,  in 
the  record. 

“The  Court.  If  it  is  in  the  record,  it  is  not  necessarv  to 
repeat  it  by  oral  testimony. 

“Mr.  Hart.  As  to  the  period  prior  to  the  Commission’s 
decision,  that  is  entirely  in  the  testimony,  and  the  sugges¬ 
tion  just  made  by  Mr.  LaRoe  refers  to  conditions  or  things 
wholly  subsequent  to  his  filing  a  petition  for  reopening  and 
rehearing,  which  petition  was  replied  to  by  the  defendants 
and  interveners,  and  denied  by  the  Commission.  All  the 
facts  having  a  bearing  on  the  time  prior  to  the  filing  of  the 
petition  were  with  the  Commission. 

“The  Court.  Mr.  LaRoe,  do  you  have  the  complete  tes¬ 
timony  of  the  hearing  here? 

“Mr.  LaRoe.  Yes,  sir. 

“The  Court.  Then,  if  there  was  anv  testimonv  offered  to 
the  Commission,  it  is  in  this  record,  and  it  is  not  necessary 
to  supplement  it  by  oral  testimony  here,  even  if  it  were  ad¬ 
missible. 

“Mr.  LaRoe.  May  I  clear  that  up  just  a  bit?  We  did 
prophesy,  at  the  hearing  before  the  Interstate  Corn- 
417  merce  Commission,  what  would  happen  to  this  route 
and  to  these  boat  lines,  and  to  economic  conditions  in 
this  county  growing  out  of  the  closing  of  that  route,  if  the 
Commission  should  deny  our  petition.  What  we  would 
hope  to  show  your  Honor  here,  and  what  we  tried  to  show 
to  the  Interstate  Commerce  Commission  in  our  petition  for 
reconsideration,  is  that  our  prophecy  came  true.  The 
routes  did  largely  dry  up.  People  were  hurt.  They  did 
have  to  keep  their  potatoes  at  home.  It  seems  to  us,  under 
a  statute  which  makes  it  mandatory  upon  the  Commission 
to  consider  the  volume  of  movement,  or,  rather,  to  consider 
the  effect  of  rates  on  the  movement  of  traffic,  that  we  had  a 
clear  legal  right,  if  there  were  a  substantial  change — I  do 
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not  mean  an  unimportant  change — I  mean  a  substantial 
change  in  conditions  since  they  took  a  look  at  the  record — 
to  say,  just  as  in  the  grain  case,  that  there  has  been  such  a 
substantial  change  that  our  prophecies  have  come  true,  and 
the  routes  have  largely  dried  up. 

“The  Court.  Here  is  the  objection.  Of  course,  the  Inter¬ 
state  Commerce  Commission  was  not  bound  to  [consider 
your  prophecies. 

‘ 4  Mr.  LaRoe.  That  is  right. 

“The  Court.  They  were  to  consider  such  testimony  as 
had  any  relevant  bearing  upon  the  questions  at  i^sue. 

“Mr.  LaRoe.  That  is  right. 

“The  Court.  That  being  so,  for  you  now  to  prqpose  tes¬ 
timony  as  to  facts  or  conditions  occurring  after  i;he  hear¬ 
ing  it  seems  to  me  is  improper. 

“Mr.  LaRoe.  We  bow  to  your  Honor’s  ruling  on  that, 
and  I  am  sure  you  will  grant  us  an  exception,  ad  you  did 
before.  ] 

“The  Court.  Certainlv. 

“Whatever  jurisdiction  this  Court  may  have,  it  cer¬ 
tainly  cannot  be  predicated  upon  a  consideration  of  facts 
which  could  not  possibly  have  been  before  the  Coipmission. 

“Mr.  LaRoe.  I  must  not  offend  by  arguing  vidth  your 
Honor,  but  may  I  make  my  point  clear  as  to  what  I  have 
in  mind  on  that  point?  My  point  is  this — and  |  may  be 
wrong  about  it — that  if  I  came  before  your  Honojr  with  no 
case  at  all,  except  that  the  Commission  refused  to  [hear  new 
testimony  as  to  changed  conditions,  and  that  the\f  did  pro¬ 
ceed  and  decided  the  case,  but  there  has  belen  such  a 
418  substantial  change  in  conditions  that  at  thje  present 
time  their  decision  should  not  hold — if  I  came  before 
your  Honor  with  no  showing  except  that,  and  that]  they  had 
denied  my  petition,  I  think  I  would  still  be  in  a  position  to 
argue  that  they  were  arbitrary  if  they  did  not  ftollow  the 
statute  bv  considering  the  two  main  factors  which  the  stat- 
ute  emphasizes — first,  the  revenue  condition  of  the  Bangor 
&  Aroostook ;  and,  second,  the  ability  of  the  traffic  to  move 
under  the  rates.  So  that  if  I  could  show  nothing  in  the 
world  except  a  radical  change  in  conditions,  and  the  Com¬ 
mission  would  not  let  me,  I  understand  the  Grain  case  to 
be  authority  for — 
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‘ ‘  The  Court.  I  think  you  will  have  to  show  conditions  up 
to  the  time  of  the  petition  for  rehearing.  I  wrill  not  go  be¬ 
yond  that. 

“Mr.  LaRoe.  Since  most  of  the  changes  in  conditions 
have  occurred  since  that  time,  or,  at  least,  have  run  through 
that  time,  I  am  content  to  rely  on  the  offer  of  proof  and  the 
exception^  taken,  and  save  your  Honor  a  lot  of  time  in 
calling  witnesses. 

“The  Court.  Let  it  be  understood,  then,  if  you  gentle¬ 
men  have  no  objection,  that  with  respect  to  this  offer  which 
Mr.  LaRoe  has  made  to  prove  this  line  of  facts,  the  wit¬ 
nesses  are  present  here  by  whom  he  expects  to  prove  them, 
and  he  may  list  them  all  in  the  record  if  he  wishes,  and  that 
without  any  technical  forms  in  presenting  those  witnesses 
to  elicit  those  facts,  his  offer  is  sufficient. 

“It  is  understood  that  you  object  to  that  line  of  proof, 
and  my  ruling  is  made  accordingly,  and  he  is  allowed  his 
exception.  Is  that  satisfactory  to  you  gentlemen? 

“Mr.  Payne.  Yes. 

“Mr.  Sherier.  That  is  satisfactory.  ’ ’ 

w 

Counsel  for  relators  then  gave  the  names  of  the  follow¬ 
ing  witnesses  who,  in  addition  to  A.  J.  Beck,  were  present 
and  prepared  to  testify  along  the  line  covered  by  the  offer 
of  proof: 

J.  C.  Briggs,  Caribou,  Maine. 

J.  L.  Budreau,  (a  Relator)  Savannah,  Georgia. 

Frank  E.  Richter,  Woodman  Potato  Company,  Presque 
Isle,  Maine. 

John  Edwrards,  Federal  Emergency  Relief  Administra¬ 
tion,  Augusta,  Maine. 

Paul  Jackins,  Houlton,  Maine. 

419  Each  exception  of  the  relators  as  shown  in  the 
foregoing  quotations  from  the  transcript  of  the  pro¬ 
ceedings  before  the  Court  were  duly  allowed  by  the  Court 
and  noted. 

Relators  then  rested  their  case. 

Counsel  for  respondent  offered  in  evidence  a  certified 
true  copy  of  the  transcript  of  the  oral  argument,  consist¬ 
ing  of  approximately  100  pages,  held  March  7,  1934,  at 
Washington,  D.  C.,  before  the  Commission  upon  Reopen¬ 
ing  by  the  full  Commission  for  oral  argument  in  I.  C.  C. 
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Docket  No.  25511,  Maine  Potato  Growers  &  Shippers  Asso¬ 
ciation  vs.  Bangor  &  Aroostook  Railroad  CompanV  and  in 
I.  C.  C.  Docket  No.  25679,  Town  of  Searsport,  Maine,  et  al. 
vs.  Bangor  &  Aroostook  Railroad  Company. 

(The  transcript  so  offered  was  received  in  evidence 
marked  “Respondent’s  Exhibit  No.  1.”)  | 

The  following  is  a  true  and  accurate  statement]  in  sub¬ 
stance,  of  the  oral  arguments  before  the  Commission  in  so 
far  as  the  same  are  relevant  to  the  issues  presented  in  this 
mandamus  proceeding: 

Nine  members  of  the  Interstate  Commerce  Coijimission 
were  present  during  the  arguments  and  in  his  argument, 
counsel  for  the  complainants  before  the  Commission,  rela¬ 
tors  herein,  emphasized  the  following  points : 

1)  The  location  of  the  potato  producing  territory  in¬ 
volved  in  the  complaints;  the  volume  of  movement  from 
that  territorv  and  its  movement  down  the  line  of  [the  Ban- 

*  •  •  l 

gor  and  Aroostook  to  Northern  Maine  Junction  either  for 
delivery  to  rail  connections  or  for  further  haul  lover  the 
Bangor  and  Aroostook  to  Searsport ;  the  increase  in  the  vol¬ 
ume  of  movement  from  this  origin  territory  over! a  period 
of  15  years ;  the  testimony  of  complainants  ’  witnes  ses  as  to 
the  pitiable  condition  of  the  Maine  farmers  and  the  dis¬ 
tressed  economic  conditions  existing  in  Aroostook  County 
and  the  dumping  of  potatoes  by  the  farmers  becahse  of  in¬ 
ability  to  market  the  same;  the  remoteness  of  Aroostook 
County  from  markets  of  consumption;  the  all  i^ail  rates 
from  Aroostook  County  to  various  markets  of  consumption, 
the  rail  rates  from  other  potato  producing  are^s  to  the 
same  markets  of  consumption  and  the  then  price  ofl  potatoes 
as  received  by  the  farmers  in  Aroostook  County. ! 

2)  The  beginning  of  movement  of  potatoes  via  rail 
420  and  water  through  Searsport  in  October,  JL931;  the 
volume  of  movement  through  that  port;  jthe  testi¬ 
mony  of  complainants’  witnesses  as  to  the  necessity  of  the 
Searsport  route  in  the  distribution  of  potatoes  frokn  Aroos¬ 
took  County;  the  testimony  of  complainants’  witnesses  as  to 
inability  to  market  the  crop  under  the  all  rail  ratejs  and  the 
necessity  for  a  cheap  water  route;  and  the  testimony  of 
complainants’  witnesses  as  to  condition  of  potatoes  on  ar¬ 
rival  at  destination  when  shipped  via  Searsport.  | 
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3)  The  statement  made  by  the  president  of  the  Bangor 
and  Aroostook,  in  his  annual  report  to  the  stockholders  for 
the  year  ended  December  31st,  1931  relative  to  the  earnings, 
both  gross  and  net,  being  greater  on  potatoes  to  Searsport 
before  the  rates  were  increased  than  the  earnings  on  pota¬ 
toes  to  Northern  Main  Junction;  the  cost  of  handling  pota¬ 
toes  to  Searsport  as  compared  with  handling  to  Northern 
Maine  Junction,  the  effort  of  witnesses  for  the  defendant 
before  the  Commission  to  demonstrate  that  the  handling  of 
potatoes  to  Searsport,  before  the  rates  were  increased,  pro¬ 
duced  a  lesser  net  revenue  than  the  handling  of  potatoes  to 
Northern  Maine  Junction  and  the  operating  effort  at  Sears¬ 
port  compared  with  the  operating  effort  at  Northern  Maine 
Junction. 

4)  A  cohtention  that  during  the  last  ten  years  or  so,  the 
average  all  rail  shipments  of  potatoes  from  Aroostook 
County  had  been  about  31,000  cars,  that  it  jumped  in  1930 
to  over  40,000  cars  and  in  the  1931-1932  shipping  season 
the  boats  took  over  10,000  cars  through  Searsport,  and  that 
even  with  the  boat  movements  the  all  rail  lines  were  get¬ 
ting  a  normal  movement.  That  after  the  boats  began  oper¬ 
ating  from  Searsport  in  October,  1931,  the  Boston  &  Maine 
and  the  New  Haven  railroads,  through  their  presidents, 
attempted  to  kill  the  Searsport  route  by  persuading  the 
Bangor  and  Aroostook  to  increase  the  rates  from  the  po¬ 
tato  origin  territory  to  Searsport  in  the  amount  of  approxi¬ 
mately  30  percent.  Counsel  quoted  at  length  the  testimony 
of  the  president  of  the  Bangor  and  Aroostook  wherein  it 
was  stated  that  his  rail  connections  suggested  that  the 
Searsport  rate  be  increased,  including  his  statement  that 
thev  alleged  the  existing  rates  were  abnormallv  low  and 
that,  after  he  had  had  an  investigation  made  and  had  the 
previous  rates  compared  with  the  decisions  of  the  Inter¬ 
state  Commerce  Commission  he  decided  those  rates  were 

too  low;  also  the  testimony  of  said  president  that 
421  he  was  not  trying  to  see  the  movement  via  Searsport 

continued.  Counsel  for  the  complainants  before  the 
Commission  contended  that  there  was  a  deliberate  intent 
to  kill  the  Searsport  route  by  increasing  the  rates  from  the 
potato  origin  territory  to  Searsport. 

5)  The  level  of  the  class  rates  within,  to  and  from  Ban¬ 
gor  and  Aroostook  territory,  in  the  South  and  Southwest, 
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potato  rates  fixed  by  the  Commission  in  other  territories  on 
a  percentage  basis  of  the  class  rates ;  the  use  of  cl^ss  rates 
or  a  percentage  of  the  first  class  rates  in  considering  the 
reasonableness  of  the  rates  attacked;  the  abnormally  high 
level  of  the  Bangor  &  Aroostook  class  rates ;  the  volume 
of  potato  traffic  in  other  rate  territories,  as  compared  with 
the  volume  on  the  Bangor  and  Aroostook;  and  th4  volume 
of  traffic  moving  at  class  rates  in  other  territories  in  con- 
trast  with  the  negligible  quantity  moving  at  class  [rates  on 
the  Bangor  and  Aroostook. 

6)  The  rates  for  transportation  of  potatoes  in  western 
territory  as  fixed  by  the  Commission  in  the  Westerp  Potato 
Rate  Case,  decided  since  the  decision  of  Division  3  on  these 
complaints,  urging  that  the  rates  from  the  potato  origin 
territory  in  Aroostook  County  to  Searsport  should  not  be 
higher  than  the  rates  prescribed  by  the  Commission  for 
the  transportation  of  potatoes  in  western  territory;  and 
further  urging  that  the  rates  from  the  potato  origin  terri¬ 
tory  in  Aroostook  County  to  Searsport  should  be  measured 
by  the  western  rates  rather  than  in  comparison  with  the 
rates  in  other  parts  of  the  country  discussed  in  the  decision 
of  Division  3. 

7)  The  importance  of  the  potato  traffic  to  the  Bangor 
and  Aroostook  and  the  revenue  therefrom.  The  financial 
condition  of  the  Bangor  and  Aroostook,  its  continuing 
ability  to  pay  the  interest  on  its  bonds,  the  7  percent  divi¬ 
dend  on  the  preferred  stock,  a  dividend  of  7  percent  on  its 
common  stock  from  1928  through  1931,  the  redaction  in 
that  dividend  to  4.7  percent  in  1932  and  4  percent  in  1933 
with  a  recent  increase  in  1934  to  the  rate  of  5  percent ;  also 
the  relationship  between  dividends  and  the  volume  of  potato 
traffic.  Counsel  for  complainants  before  the  Commission 
urged  that  the  most  important  single  factor  in  the  case  was 
the  satisfactory  financial  condition  of  the  Bangor  and 
Aroostook  during  recent  years,  resting  largely  on  the  potato 

traffic  and  earnings  to  Northern  Maine  Junction, 
422  which  route  moved  nearly  the  whole  crop ;  and  that 

the  earnings  via  Northern  Maine  Junction  ^vere  con¬ 
siderably  less,  both  per  car  and  per  ton,  than  xinder  the 
rates  to  Searsport  which  were  under  attack.  Counsel 
further  urged  that  if  the  present  and  past  earnings  on  the 
important  potato  traffic  to  Northern  Maine  Junction  were 
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adequate  for  a  proportional  haul  to  that  gateway,  and  if 
they  earned  for  the  Bangor  and  Aroostook  a  handsome 
financial  return,  then  it  automatically  follows  that  the 
rates  to  Searsport  prior  to  the  increases  must  be  consid¬ 
ered  reasonable  because  counsel  for  complainants  claimed 
they  gave  better  earnings. 

8)  The  earnings  per  car,  per  car  mile,  and  per  ton  under 
the  old  rates  to  Searsport  and  under  the  increased  rate  to 
Searsport  and  comparisons  of  per  car  earnings  for  similar 
distances  in  other  territories. 

9)  In  concluding,  counsel  for  complainants,  referring  to 
the  abnormally  high  level  of  the  Bangor  and  Aroostook 
class  rates  and  the  fact  that  these  were  mere  “paper” 
rates  on  which  no  traffic  moved,  said: 

“Now,  at  the  risk  of  repetition,  I  want  to  lay  emphasis 
on  this  class  rate  situation  once  more.  You  have  here  a 
choice  of  two  alternatives — to  decide  this  case  on  the  techni¬ 
cal  basis,  figuring  your  27-1/2  per  cent  of  first  class,  which 
you  established  in  one  or  two  cases  down  South  where  the 
movement  was  small — I  grant  you  that  if  you  look  at  noth¬ 
ing  but  27-1/2  per  cent  of  first  class,  and  do  not  look  at 
anything  except  those  high  class  rates,  we  have  no  case ; 
our  case  is  automatically  dismissed,  if  that  is  the  basis  of 
the  decision. 

“If,  on  the  contrary,  you  take  the  broad  view  that  you 
took  in  the  Western  Case;  if  you  take  the  view  that  com¬ 
modity  rates  should  be  adjusted  to  the  history  of  the  sit¬ 
uation,  to  the  reasonable  needs  of  the  traffic,  to  the  finan¬ 
cial  condition  of  the  carrier,  to  all  the  conditions  and  cir¬ 
cumstances  surrounding  the  situation — if  you  take  into 
account  the  fact  that  you  have  never  really  reviewed  these 
class  rates  and  that  they  are  merely  paper  rates;  even  if 
you  should  take  a  percentage  of  your  northern  New  Eng¬ 
land  class  rates,  which  is  just  what  you  refused  to  do  in 
the  West — in  other  words,  if  you  take  your  27%  per  cent, 
which  you  said  you  would  not  use  in  the  Western  Case  and 
apply  it  to  the  full  measure  of  your  northern  New  England 
class  rates,  you  get  23  cents,  which  is  lower  than  the  old 
rate,  and  the  only  way  that  you  can  get  a  rate  in- 
423  fiated  beyond  23  cents  is  to  take  these  special  class 
rates  and  use  them  as  the  basis,  which  is  the  very 
thing  you  said  out  West  you  did  not  think  was  a  reason- 
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able  thing  to  do — we  plead  with  you  to  make  ja  decision 
here  similar  to  your  western  decision  where  yorj.  took  into 
account  the  needs  of  the  traffic,  where  you  disregarded 
the  percentage  relationship  as  a  reliable  guide,  where  you 
put  in  a  basis  of  rates  satisfactory  both  to  thd  railroads 
and  the  shippers,  based  on  their  needs  and  the  needs  of 
the  traffic;  we  are  willing  to  have  you  consider  the  financial 
condition  of  the  Bangor  &  Aroostook,  and  be  fair  to  them 
as  you  are  always,  and  give  them  a  rate  that  Will  protect 
their  revenues,  but  decide  that,  not  by  an  arbitrary  class 
rate  yardstick,  but  by  the  needs  of  the  commercje,  the  his¬ 
tory  of  the  situation,  and  the  transportation  [conditions 
actually  surrounding  this  particular  traffic.  [ 

“If  I  may  summarize  in  closing  in  this  manned,  the  high 
points  are  as  follows : 

“The  financial  prosperity  of  the  Bangor  &  Aroostook 
Railroad ;  the  predominance  of  the  potato  traffic  [Which  pro¬ 
duces  54  per  cent  of  the  revenue,  although  it  i^  less  than 
40  per  cent  of  the  tonnage;  the  obvious  adequacy  of  the 
former  rates  when  measured  by  other  rates  on  those  car¬ 
riers’  line  or  on  the  Maine  Central,  or  by  the  revenue  con¬ 
ditions,  or  by  any  other  reasonable  standard;  the  urgent 
need  of  rail  and  water  rates  and  rail  and  water  routes  over 
which  this  traffic  can  reach  markets  like  Philadelphia  and 
Savannah — the  evidence  here  is  uncontradicted  that  the 
Searsport  route  gave  these  Maine  farmers  markets  which 
they  could  never  reach  before,  either  all-rail  or  via  the 
water  routes  through  Boston;  Mr.  Todd  admitted  it  was 
the  salvation  of  the  farmers.  j 

“Next,  the  great  satisfaction  with  the  Searsport  route  to 
all  concerned,  including  the  Bangor  &  Aroostook  Railroad, 
but  excepting  the  other  rail  carriers  who  naturally  would 
like  to  get  the  traffic  that  is  flowing  through  Searsport. 

‘ 4  Next,  the  admitted  profit  of  the  route  to  thb  Bangor  & 
Aroostook  Railroad. 

“Next,  the  increase  in  the  rate  for  the  deliberate  pur¬ 
pose  of  killing  a  route,  and  this  in  the  face  of  the  Congres¬ 
sional  policy  of  developing  ports  and  encouraging  the  in¬ 
terchange  of  traffic  between  rail  and  water  carriers. 

“I  don’t  want  to  spend  too  much  time  on  obvious 
424  law  or  harranguing  about  settled  policies,  but  there 
is  one  thing  that  ought  to  be  prominent  in  your 
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minds,  and  that  is  that  Congress  said  to  the  United  States 
Shipping  Board,  ‘You  get  together  with  the  War  Depart¬ 
ment  and  help  develop  this  port;  you  cooperate  with  the 
War  Department,  and,  if  necessary,  call  upon  the  Inter¬ 
state  Commerce  Commission  for  help.’ 

“Then,  Congress  passed  a  law  which  says  to  your  Honors 
that  you  shall,  if  necessary,  authorize  proportional  rates 
to  the  ports  to  help  this  traffic  along. 

“It  is  a  definite  policy  of  Congress  to  develop  ports  and 
port  facilities  and  to  get  traffic  moving  through  them,  and 
to  develop  the  Merchant  Marine,  such  as  the  Mallory,  Bull, 
Munson,  and  Grace  lines  which  serve  Searsport.  This  is 
the  definite  policy  of  Congress,  and  in  the  light  of  that 
policy  it  is  very  hard  for  me  to  see  how  your  Honors  can 
give  approval  to  an  increased  rate  which  was  put  in  for  the 
very  purpose  of  killing  the  port  and  forcing  the  movement 
all-rail  in  order  to  keep  it  away  from  the  boats,  and  especi¬ 
ally  when  Mr.  Todd  admits  that  the  earnings  via  Searsport 
were  better  than  they  were  via  Northern  Maine  Junction. 

“Now,  in  the  light  of  that  history,  I  submit  that  you 
should  not  hold  that  the  Bangor  &  Aroostook  Railroad  has 
justified  this  increase  by  merely  technical  considerations. 
Are  you  going  to  say,  ‘We  have  looked  at  those  class  rates 
on  the  Bangor  &  Aroostook,  and  applied  27%  per  cent  of 
it,  and  wre  find  that  the  increased  rate  is  justified  V  That  is 
what  Division  3  did;  that  is  all  they  did.  If  you  read  the 
conclusion,  you  know  they  did  not  have  anything  in  the 
conclusion  but  27%  per  cent  of  the  class  rates — nothing 
else. 

“We  earnestly  ask  your  Honors  to  base  your  finding  here 
on  the  facts  as  the  record  shows  them  and  on  the  reasonable 
needs  of  the  situation,  with  due  regard  for  earnings  to  those 
carriers,  which  are  just  and  reasonable.  ’  ’ 

“In  closing,  all  I  have  to  say  is  that  we  ask  your  Honors 
to  decide  this  case  on  the  fact  surrounding  this  situation, 
and  in  the  light  of  your  splendid  decision  in  the  Western 
Case,  applying  the  yardstick  in  the  light  of  that  decision.” 

Counsel  for  the  defendant  before  the  Commission,  and 
intervener  herein,  stressed  the  following  points : 

1)  The  history  of  the  production  of  potatoes  in 
425  Maine,  the  history  and  use  of  the  water  facilities  of 
the  Bangor  and  Aroostook,  and  the  history  of  rates 
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applicable  from  the  potato  producing  territory ;  the  in¬ 
crease  in  production  and  wide  distribution  of  potatoes  from 
the  territory  served,  and  that  until  October  1931  !the  entire 
production  had  moved  from  the  origin  territory  via  the 
regulated  lines  under  rates  which  had  been  either  fixed  by 
the  Commission  or  found  not  unjust  or  unreasonable ;  also 
the  beginning  of  shipments  by  rail  to  Searsport  ind  thence 
by  unregulated  water  line  from  Searsport  to  Sout|h  Atlantic 
and  Gulf  ports ;  special  emphasis  vras  laid  upon!  the  testi¬ 
mony  of  the  president  of  the  Bangor  and  Aroostook  and 
other  witnesses  for  the  defendant  that  the  reason  for  the 
increase  in  the  rates  from  the  potato  origin  territory  to 
Searsport  was  that  a  very  substantial  portion  of  the  potato 
shippers  were  opposed  to  the  water  movement  frjom  Sears¬ 
port  because  it  brought  an  unduly  large  amount  of  potatoes 
into  a  single  market  under  conditions  that  caused  lower 
prices  to  the  farmers  and  because  the  small  farmer  was 
unable  to  profitably  use  the  route  and  furtheir  that  an 
analysis  of  the  rates  existing  prior  to  the  increase  demon¬ 
strated  that  they  were  on  a  relatively  very  m|uch  lower 
basis  than  the  rates  on  potatoes  which  the  Commission  had 
found  not  unreasonable  or  unjust;  and  further  that  from 
other  potato  producing  territories  to  destination^  shown  in 
complainants’  exhibit  as  normal  markets  for  Maine  pota¬ 
toes  no  potatoes  had  been  shipped  from  such  (competing 
origin  territory. 

2)  That  because  of  the  movement  of  potatoes  through 
Searsport  to  Gulf  ports,  after  the  rates  to  Searsport  had 
been  increased,  railroads  operating  from  Colorajdo,  Michi¬ 
gan,  Wisconsin  and  Minnesota  had  been  obliged  to  re¬ 
duce  their  rates  on  potatoes,  with  the  consent  olj  the  Com¬ 
mission,  to  the  Gulf  territory.  That  after  the  rates  to 
Searsport  had  been  increased,  a  greater  volmjne  moved 
through  Searsport  than  prior  to  the  increase. 

3)  That  in  1928  a  Division  of  the  Commission  had  ren¬ 
dered  a  decision  involving  the  all  rail  rates  from  Jthe  potato 
producing  area  in  Aroostook  County  to  all  destinations  in 
New  England  Trunk  Line  and  Southern  Territory  and  had 
found,  generally,  the  rates  were  not  unjust  or  unreason¬ 
able  and  on  other  rates  had  reduced  the  same  and  fixed 
them  on  a  just  and  reasonable  basis;  that  in  1930  a  Divi¬ 
sion  of  the  Commission  found  the  rates  from  tnis  potato 
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426  producing  territory  in  Maine  to  the  Eastern  Shore 
of  Maryland  and  Virginia  to  be  unjust  and  unreason¬ 
able  and  prescribed  just  and  reasonable  rates  for  the 
future;  that  since  1928  the  rates  to  Boston  and  to  New 
England  and  Trunk  Line  territory  have  been  rates  found 
not  unjust  or  unreasonable  by  a  Division  of  the  Commis¬ 
sion;  he  discussed  the  history  of  class  rates  in  New  England 
and  particularly  class  rates  within,  to  and  from  Bangor 
and  Aroostook  territory  and  made  reference  to  the  deci¬ 
sions  of  the  Commission  relative  thereto.  He  urged  that 
if  the  rates  to  Searsport  under  attack  were  measured  by 
the  rate  to  Boston  found  not  unjust  or  unreasonable  by  the 
Commission,  the  rate  to  Searsport  was  relatively  lower, 
and  also  that  if  the  rate  to  Searsport  was  measured  by  any 
of  the  scales  prescribed  by  the  Commission  in  the  Eastern 
Class  Rate  Investigation  it  was  still  relatively  lower  than 
the  rate  to  Boston;  he  further  stressed  the  fact  that  the 
approved  rate  on  potatoes  to  Boston  was,  to  a  large  ex¬ 
tent,  throiigh  a  lower  rated  territory  than  that  of  the  Ban¬ 
gor  and  Aroostook  whereas  the  rate  to  Searsport  applied 
in  its  entirety  through  the  higher  rated  territory  of  the 
Bangor  and  Aroostook;  he  discussed  at  length  the  decision 
of  the  Commission  in  the  Western  Potato  Rate  Case, 
analyzing  same  and  urging  that  on  the  basis  of  that  de¬ 
cision  the  rates  to  Searsport  were  not  unreasonably  high 
and  further  urged  when  relative  cost  per  1,000  revenue  ton 
miles  in  the  western  territory  was  compared  with  the  Ban¬ 
gor  and  Aroostook  territory,  the  latter  being  74  per  cent 
greater  than  the  former,  the  Bangor  and  Aroostook  rates 
to  Searsport  were  relatively  low  when  compared  with  the 
potato  rates  prescribed  by  the  Commission  for  western 
territory. 

4)  The  operating  effort  in  transportation  to  and  inter¬ 
change  at  Northern  Maine  Junction  in  comparison  with  the 
operating  effort  and  expense  of  delivery  to  vessels  at  Sears¬ 
port,  urging  the  substantially  greater  expense  in  the  latter 
than  in  the  former;  he  also  analyzed  the  lack  of  a  second 
terminal  service  at  Northern  Maine  Junction,  Brownville 
Junction  and  Brunswick  in  comparison  with  the  existence 
of  a  second  terminal  service  at  Searsport,  and,  based  on 
the  decisions  of  the  Commission,  urged  that  the  rates  to 
Searsport  under  attack  were  relatively  lower  than  the  rates 
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to  the  other  points  mentioned.  In  discussing  ^ross  and 
net  revenue  from,  and  cost  in  handling  traffic  to,  Searsport, 
he  said:  j 

4 4 We,  without  hesitation,  put  every  fact|  into  the 
427  record  in  this  hearing.  Mr.  Todd  made  4  mistake 
as  to  cost.  In  the  first  place,  the  $11.20  (that  Mr. 
LaRoe  speaks  about,  is  made  up,  first,  of  well  over  $7  on 
actual  loading.  Generally,  you  load  44,000  pounds  of  pota¬ 
toes.  The  ordinary  loading  on  rail  movement  was  40,000, 
and  it  was  on  the  basis  of  a  40,000  pound  load  that  this 
Commission  found  rates  not  unreasonable,  or  fi^ed  rates. 
The  loading  to  Searsport  divided  into  40,000  pounds,  and 
that  produces,  automatically,  a  material  amount]  per  car. 
Then,  the  operating  costs  were  examined  with !  complete 
care.  They  were  analyzed,  by  the  various  witnesses.  The 
general  manager  analyzed  the  extra  switching  and  the 
actual  out-of-pocket  dollars  spent  in  that  extra  ^witching. 
The  actual  out-of-pocket  dollars  in  the  additional  mileage 
we  had  to  pay  for  hauling  the  refrigerator  cars,  and  the 
actual  out-of-pocket  dollars  for  hauling  25  miles  from 
Northern  Maine  Junction  to  Searsport,  and  that  is  without 
regard  to  your  general  unallocated  expenses,  £tnd  your 
out-of-pocket  cost  that  you  can  put  your  hand&  on,  and 
they  amount  to  over  $13  per  car  for  the  actual  out-of-pocket 
dollars,  to  say  nothing  about  maintenance,  return  on  invest¬ 
ment,  and  those  items.  That  was  given  with  the  4iost  care¬ 
ful  detail,  and  Mr.  LaRoe  has  omitted  so  many  of  the  facts, 
so  many  of  the  important  elements  in  that  transportation, 
that  I  feel  obliged  to  call  your  attention  just  brieflfr  to  those 
things.  I  think  the  briefs  if  you  will  examine  tlfem,  show 
that  separated  very  thoroughly.  The  exhibit^  and  the 
analyses  made  in  the  briefs,  and  in  the  exceptions,  and  in 
the  reply  to  the  complainants’  petition  for  oral  argument, 
fairly  demonstrate  that  if  the  Searsport  rate,  compared 
with  the  percentage  of  any  yardstick  that  you  may  use,  rates 
approved  by  this  Commission,  it  would  be  actually  higher 
than  it  is  today,  and  there  seems  to  be  no  escape  from  the 
conclusion  that  the  decision  of  the  division,  both  on  the 
law  and  on  the  evidence,  should  be  affirmed  bv  the  entire 
Commission.” 

5)  The  financial  situation  of  the  Bangor  and  Aroostook, 
the  necessity  that  it  meet  its  fixed  charges  and  jreduce  its 
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bonded  debt  and  issue  common  stock  in  lieu  of  bonded  debt, 
in  order  that  adequate  service  may  be  rendered  to  the 
public;  also  the  taking  by  the  stockholders  of  additional 
common  stock  at  20  per  cent  above  par. 

Counsel  for  the  Boston  &  Maine  Railroad  Corn- 
428  pany,  Maine  Central  Railroad  Company  and  New 
York,  New  Haven  &  Hartford  Railroad  Company,  in¬ 
terveners  before  the  Commission  and  interveners  herein, 
stressed  the  following  points: 

1)  That  the  unregulated  water  lines,  subject  to  no  regula¬ 
tion  as  to  wages  or  hours  of  service,  certainly  should  have 
no  greater  consideration  than  is  given  to  the  regulated 
carriers  whose  wages  and  hours  of  service  are  subject  to 
control.  “Now,  as  to  this  increase  in  rates  which  was  made 
in  the  suinmer  of  1932.  In  the  preceding  year,  these  water 
lines  operating  out  of  Searsport,  operating  what  is  essen¬ 
tially  a  tramp  service,  has  nothing  to  do  with  any  traffic 
except  potatoes,  and  when  the  potato  transportation  season 
is  over,  they  disappear  from  the  scene,  and  in  the  season 
of  1932  they  handled  12,000  cars  out  of  Searsport.  That 
traffic  would  otherwise  have  moved  south  over  the  Maine 
Central  and  the  Boston  &  Maine.  Well,  the  record  here 
shows  that  Aroostook  County  in  its  production  of  potatoes 
has  grown  by  leaps  and  bounds.  For  years  before  these 
lines  evbr  appeared  on  the  scene,  the  potato  section  of 
Aroostook  County  had  been  developing.  If  there  is  any¬ 
thing  that  is  clear  in  this  record,  I  submit  it  is  that  Aroos¬ 
took  County  has  not  depended  on  these  water  lines.  It  grew 
to  the  full  flush  of  prosperity  before  they  ever  appeared  on 
the  scene. 

Now,  these  carriers  and  their  conections  to  the  south 
were  naturallv  concerned  over  the  loss  of  13,000  cars  of 
traffic.  They  suggested  to  the  Bangor  &  Aroostook  Rail¬ 
road  that  the  rates  to  Searsport  were  too  low,  the  increase 
was  made,  the  Suspension  Board  refused  to  suspend  the 
rates,  and  the  majority  of  Division  3  has  found  that  the 
increase  was  justified.  I  am  not  going  to  argue  the  merits 
of  that  increase;  Mr.  Hart  has  dealt  with  that,  but  I  do 
want  to  point  out  to  you  though,  in  that  connection,  that  the 
action  of  Division  3  clearly  indicates  that  the  officials  of 
these  lines  to  the  South  were  acting  under  sound  advice, 
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and  were  acting  in  good  faith  when  they  suggested  that  the 
rates  to  Searsport  were  too  low. 

“Now,  it  has  been  suggested  here  that  somethihg  might 
have  been  done  to  the  all  rail  rate.  Of  course,  t|hey  were 
facing  two  alternatives,  these  southern  carriers,  jin  which 
to  get  back  this  traffic.  They  could  have  suggested  an  in¬ 
crease  in  those  Searsport  rates,  or  they  could  h^ve  made 
reductions  in  the  all  rail  rate  to  these  same  j  markets, 
429  such  as  New  York,  Philadelphia,  Baltirdore,  and 
points  in  the  Southeast.  But  they  were  told  by  their 
traffic  officers  that  those  rates  in  similar  cases  jiad  been 
approved  by  the  Commission,  and  were  not  out  of  line  with 
the  decisions  you  had  made  with  respect  to  the  Eastern 
territory.  But  what  happened  was  that  after  the  Searsport 
rates  were  increased  during  the  following  season,  Sears¬ 
port  handled  relatively  more  potatoes  than  before  the  in¬ 
crease  in  the  rate  contended  for  by  the  lines  affected.  Last 
summer  the  carriers  facing  that  situation,  reduced  the  all 
rail  rate  to  New  York,  Philadelphia,  Baltimore,  ^ind  other 
points.  That,  of  course,  has  happened  since  this  record 
was  closed,  but  it  is  a  matter  that  your  tariffs  will  show, 
and  I  think  certainly  should  be  before  you. 

“Commissioner  Porter:  How  much  did  you  reduce  the 
rate? 

“Mr.  Cole:  In  most  cases,  4  cents.  4  cents  to  New  York, 
and  I  think  to  some  points  it  was  more.  Since  those  rates 
were  reduced,  a  great  deal  of  traffic  has  come  back  to  the 
rail  carriers.” 

That  there  was  a  division  of  feeling  in  Aroostook  County 
among  the  growers  as  to  the  effect  of  the  Searsport  route 
on  the  general  economic  situation  and  that  many!  shippers 
felt  that  shipping  via  the  Searsport  route  materially  in¬ 
jured  the  farmer  and  brought  him  lower  prices  foil  his  pota¬ 
toes.  In  this  connection  he  stated:  “Now,  it  jhas  been 
pointed  out  also  that  there  was  a  division  of  feeling  in 
Aroostook  County  among  the  growers  as  to  what  the  effect 
of  this  Searsport  rate  was  from  their  general  economic 
situation,  and  I  mention  this  for  two  reasons.  One  is  that 
you  will  regard  it  as  important  in  itself,  and  the  second 
reason  is  its  bearing  upon  the  propriety  of  the  action  which 
these  carriers  took,  the  carriers  whom  I  represent.”  He 
referred  to  the  fact  that  the  water  lines  operating  from 
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Searsport  are  wholly  unregulated  as  to  rates  and  as  to  any 
other  phase  of  their  operation;  and  urged  that  the  things 
of  controlling  inportance  are  the  standards  the  Commis¬ 
sion  has  laid  down  for  the  measurement  of  competitive 
rates  and  the  measurement  of  potato  rates  in  eastern  ter¬ 
ritory  ;  he  urged  that  by  all  comparisons  the  rates  to  Sears¬ 
port  attacked  were  not  unreasonably  high  but,  in  fact,  might 
be  higher  when  compared  with  other  Commission-approved 
rates. 

The  oral  arguments  before  the  Commission  (nine 

430  members  sitting)  were  then  closed  and  the  case  sub¬ 
mitted. 

Respondent,  Interstate  Commerce  Commission,  then 
rested  its  case. 

Interveners  presented  no  evidence. 

Thereupon  the  Court  heard  oral  argument  from  counsel 
for  relators,  respondent  and  intervener,  Bangor  &  Aroos¬ 
took  Railroad  Company;  and  printed  memorandum  briefs 
were  filed  with  the  Court  by  all  parties. 

Relators  moved  for  judgment.  Respondent  moved  for 
judgment.  Intervener,  Bangor  &  Aroostook  Railroad  Com¬ 
pany,  moved  for  judgment  for  the  respondent.  The  case 
was  thereupon  submitted  to  the  Court  for  decision. 

The  Court  on  November  25,  1935,  filed  a  memorandum 
containing  its  general  findings  and  conclusions  and  stating 
that  in  conformity  with  the  views  stated  an  order  would  be 
entered  denying  the  writ  and  dismissing  the  petition;  and 
the  Court  directed  the  entry  of  judgment  accordingly.  On 
the  same  day,  November  25,  1935,  without  notice  to  any  of 
the  parties,  judgment  was  entered. 

On  November  27,  1935,  appeal  was  noted  in  open  court  to 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  from  the  judgment  entered  on  November  25, 
1935  and  the  penalty  of  the  cost  bond  on  appeal  fixed  at 
$100  or  a  cash  deposit  of  $50  in  lieu  thereof.  No  cost  bond 
was  filed  or  deposit  made  on  this  notice. 

On  December  10,  1935,  in  the  same  term  of  court, 

431  counsel  for  relators  filed  motion  to  set  aside,  to 
vacate  and  to  set  at  naught  the  judgment  entered 

on  November  25,  1935,  on  the  ground  that  this  would  be 
necessary  to  preserve  the  rights  of  relators,  said  motion 
being  supported  by  affidavit  that  said  judgment  had  been 
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entered  without  notice  to  counsel  for  relators  oj*  any  of 
them,  and  stating  the  opinion  of  counsel  that  the  rights  of 
relators  and  the  perfection  of  the  record  for  appeal  in  a 
manner  to  permit  determination  of  the  real  issues  presented 
to  the  Court,  required  an  opportunity  for  counsel  to  move 
that  the  Court  make  special  findings  of  fact  and  conclu¬ 
sions  of  law,  and  said  motion  was  further  supported  by 
memorandum  of  points  and  authorities.  The  (pourt  on 
December  12,  1935,  in  the  same  term,  due  notic|e  having 
been  given  to  all  parties,  ordered  that  relators’  rtiotion  of 
December  10,  1935,  be  granted  and  ordered  the  judgment 
entered  herein  on  November  25,  1935,  be  vacated,  |set  aside 
and  held  for  naught  with  leave  to  relators  to  file  a  motion 
for  rehearing  within  five  days  or  other  pleading  as  they 
may  be  so  advised,  and  the  order  so  made  was  duty  entered. 

On  December  17,  1935,  relators  filed  with  the  Court 
“Special  Findings  of  Fact  Requested  by  Relators;,”  which 
special  findings  of  fact  are  as  follows : 

“Special  Findings  of  Fact  Requested  by  Relators 

“1)  The  relators  herein  are  Maine  Potato  Growers  & 
Shippers  Association,  a  voluntary  association  <j> f  potato 
growers  and  shippers  in  the  State  of  Maine,  principally  in 
Aroostook  County,  and  Phillips  &  Company,  Inc.,  Norfolk, 
Va.,  and  J.  L.  Budreau,  trading  as  J.  L.  Budreau  &  Com¬ 
pany,  Savannah,  Ga.,  both  of  which  are  engaged  ip  the  dis¬ 
tribution  of  potatoes,  including  Maine  potatoes. 

“2)  The  respondent  herein  is  the  Interstate  Commerce 
Commission ;  and  six  common  carriers  of  property  in  inter¬ 
state  commerce  by  railroad  are  interveners,  namely,  Ban¬ 
gor  &  Aroostook  Railroad  Company,  New  York,  New  Haven 
and  Hartford  Railroad  Company,  Boston  and  M^ine  Rail¬ 
road,  Aroostook  Valley  Railroad  Company,  Mainb  Central 
Railroad  Company  and  Canadian  Pacific  Railway  Com¬ 
pany. 

“3)  By  petition  filed  March  15,  1935,  relators  seek  a  writ 
of  mandamus  commanding  respondent,  Interstate  Com¬ 
merce  Commission,  to  grant  them  a  fair  and  full  hearing 
on  their  complaints  alleging  unreasonable  rates  for  trans¬ 
portation  of  property  in  interstate  commerce  byl  railroad 
filed  with  respondent  and  commanding  and  directing 
432  respondent  to  reopen  the  proceedings  on  relators’ 
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complaints,  to  grant  a  further  hearing  therein  and  to  pro¬ 
ceed  to  an  investigation  and  disposal  of  relators’  complaints 
on  their  merits  in  conformity  with  the  statutory  require¬ 
ments  and  mandates  of  Congress. 

4  4  4)  At  the  hearing  in  this  Court  the  evidence  introduced 
by  relators  included  certified  true  copies  of  their  complaints 
filed  with  the  Interstate  Commerce  Commission  and  the  an¬ 
swers  thereto  of  the  defendant,  Bangor  &  Aroostook  Rail¬ 
road  Company;  certified  true  copies  of  the  transcript  of 
testimony  ahd  exhibits  introduced  at  hearing  before  an  Ex¬ 
aminer  of  the  Commission  on  relators’  complainants  closed 
January  28,  1933;  certified  true  copies  of  public  reports  of 
the  United  States  Department  of  Agriculture ;  and  certified 
true  copies  of  reports  of  Bangor  &  Aroostook  to  Interstate 
Commerce  Commission  filed  since  hearing  of  January,  1933, 
and  covering  revenue  results  of  operation  of  said  carrier 
for  years  1932,  1933  and  1934.  Respondent  introduced  cer¬ 
tified  true  copy  of  transcript  of  argument  before  the  full 
Commission  on  reopening  for  oral  argument  and  certified 
true  copies  of  Bangor  &  Aroostook  exceptions  to  the  Ex¬ 
aminer’s  proposed  report  and  complainants’  reply  thereto. 

“5)  Relators’  petition  to  the  Commission  dated  Novem¬ 
ber  24,  1934,  for  reopening  and  rehearing,  the  Commission 
order  dated  July  20,  1933,  dismissing  relators’  complaints, 
and  the  order  dated  February  4,  1935,  denying  relators’ 
petition  for  reopening  and  rehearing,  and  two  reports  by 
the  Commission  in  the  proceedings  on  relators’  complaints, 
the  report  of  Division  3  dated  July  20,  1933,  195  I.C.C.  375, 
and  the  report  of  the  full  Commission  on  argument  dated 
September  28, 1934,  204  I.C.C.  115,  were  set  out  in  relators’ 
petition  to  this  Court;  and  the  answer  of  respondent  in¬ 
cluded  the  Bangor  &  Aroostook  reply  to  relators’  petition 
dated  November  24,  1934. 

“6)  Effective  August  18, 1932,  Bangor  &  Aroostook  Rail¬ 
road  Company  increased  its  rates  for  the  transportation 
of  potatoes,  in  carloads,  from  the  potato  producing  region 
on  the  northern  part  of  its  line  to  the  port  of  Searsport, 
Maine,  which  is  at  the  southern  end  of  its  line  of  railroad. 
The  potato  shipping  stations  are  divided  into  six  rate 
groups,  the  nearest  being  135  miles  from  Searsport  and 
the  most  distant  281  miles.  The  increases  in  rates  from 
these  groups  ranged  from  25  per  cent  to  39  per  cent. 
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433  The  key  rate  of  23%  cents  per  100  pounds,  applying 
from  the  Presque  Isle-Caribou  group  which  isjlocated 
near  the  center  of  the  producing  region  and  whicji  ships 
55  per  cent  of  the  total  number  of  cars  shipped  ftom  all 
Bangor  &  Aroostook  stations,  was  increased  to  30  cents. 
The  rates  to  Searsport  were  the  only  rates  increased. 

“7)  Relator,  Maine  Potato  Growers  &  Shipper^  Asso¬ 
ciation,  on  August  29,  1932,  and  relators  Phillips  Com¬ 
pany,  Inc.,  and  J.  L.  Budreau,  on  November  26,  19^2,  filed 
with  the  Interstate  Commerce  Commission  formal  com¬ 
plaints  numbered  25511  and  25679,  respectively  Alleging, 
among  other  things,  that  the  increased  rates  on  potatoes, 
in  carloads,  from  stations  on  the  Bangor  &  Aroostook  in 
Maine  to  Searsport,  Maine,  for  coastwise  transshipment 
by  water,  were  and  are  unreasonable  and  unlawful  and  pray¬ 
ing  the  Commission  to  prescribe  reasonable  rates  fof  future 
application  on  such  traffic.  Relators’  complaint  numbered 
25679  prayed  the  Commission  to  order  established  ‘just  and 
reasonable  proportional  rates  suitable  for  the  movement 
of  potato  traffic  via’  Searsport.  Bangor  &  Aroostopk  Rail¬ 
road  Company  was  the  single  defendant  in  both  complaints. 

“8)  The  Commission  assigned  relators’  complaints  for 
hearing  and  a  joint  hearing  on  them  was  held  before  an 
Examiner  of  the  Commission  beginning  January  ?3,  1933, 
and  closing  January  28,  1933.  At  this  hearing  Evidence 
was  introduced  by  relators,  complainants  before  the  Com¬ 
mission,  by  defendant,  Bangor  &  Aroostook  Railroad  Com¬ 
pany,  and  by  other  New  England  railroads,  interveners  in 
the  proceedings  before  the  Commission.  The  testimony 
given  at  the  hearing  covers  1009  pages  of  transcript,  and 
110  exhibits  were  introduced  in  evidence. 

u9)  The  evidence  before  the  Commission  show^  that  at 
the  level  of  charges  in  effect  prior  to  August  18,  f932,  the 
Bangor  &  Aroostook  had  increased  its  outstandihg  com¬ 
mon  stock,  paid  regular  and  increasing  dividends,  retired 
a  large  part  of  its  bonds,  that  at  the  end  of  1931  i,ts  prop¬ 
erty  was  well  maintained  and  able  to  handle  a  large  increase 
in  traffic  economically,  and  that  the  Commission  hpd  insti¬ 
tuted  proceedings  to  recapture  from  the  Bangor  $  Aroos¬ 
took  excessive  earnings  under  the  recapture  provisions  of 
the  Interstate  Commerce  Act  repealed  June  16,  1^33. 
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“10)  The  evidence  before  the  Commission  shows  that 
the  revenue  results  of  operation  of  the  Bangor  & 
434  Aroostook  and  its  net  earnings  rest  primarily  on  the 
revenue  received  for  the  transportation  of  potatoes, 
in  carloads,  which  it  originates  in  the  producing  region 
on  the  northern  part  of  its  line  and  transports  to  the  south¬ 
ern  end  of  its  line  where  the  traffic  is  delivered  to  connect¬ 
ing  carriers  for  further  transportation,  97  per  cent  of  the 
interchange  being  at  Northern  Maine  Junction  in  the 
seasons  1921-1922  to  1930-1931  and  at  Northern  Maine 
Junction  and  Searsport,  29  miles  south  of  Northern  Maine 
Junction,  in  the  1931-1932  season. 

“11)  The  evidence  before  the  Commission  shows  that  the 
rates  of  the  Bangor  &  Aroostook  on  potatoes  to  Northern 
Maine  Junction  and  to  Searsport  for  movement  beyond  had 
been  on  the  same  level  for  25  years  prior  to  the  increase  of 
approximately  30  per  cent  in  the  rates  to  Searsport  effec¬ 
tive  August  18,  1932. 

“12)  The  evidence  before  the  Commission  shows  that  the 
rates  on  potatoes  to  Searsport  prior  to  the  increase  yielded 
the  Bangor  &  Aroostook  the  same  revenue  per  ton-mile  as 
it  received  to  Northern  Maine  Junction  and  that  the  revenue 
per  car-mile  to  Searsport  under  the  rates  prior  to  the  in¬ 
crease  was  greater  than  to  Northern  Maine  Junction.  In 
the  1931-1932  season  the  average  length  of  haul  from  the 
potato  district  was  183.7  miles  to  Northern  Maine  Junc¬ 
tion  and  198.5  miles  to  Searsport  and  the  revenue  to  North¬ 
ern  Maine  Junction  per  ton  and  per  car  were  $4.22  and 
$84.70,  respectively,  and  to  Searsport  $4.54  and  $95.98,  re¬ 
spectively. 

“13)  The  Interstate  Commerce  Commission  made  no 
finding  that  the  increased  rates  complained  of  by  relators 
on  potatoes  to  Searsport  were  reasonable  or  were  not  un¬ 
reasonable  compared  with  other  rates  of  the  Bangor  & 
Aroostook  on  potatoes  or  compared  with  the  actual  charges, 
revenue  or  earnings  of  the  Bangor  &  Aroostook  on  other 
traffic. 

“14)  There  was  evidence  before  the  Commission  from 
which  it  might  have  determined  the  relative  cost  of  han¬ 
dling  the  potato  traffic  to  Searsport  and  to  Northern  Maine 
Junction,  the  evidence  before  the  Commission  containing 
the  statement  of  the  President  of  the  Bangor  &  Aroostook 
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in  the  company’s  annual  report  dated  December  31,  1931, 
that  at  the  rates  to  Searsport  in  effect  prior  to  the  increase 
the  movement  of  the  potato  traffic  to  Searsport  ‘ increased 
our  earnings,  both  gross  and  net,  on  account  of  the 
435  longer  haul  on  our  line,  as  compared  with  forward¬ 
ing  them  by  the  all-rail  route  ’,  and  the  record  before 
the  Commission  contains  evidence  introduced  by  tie  Ban¬ 
gor  &  Aroostook  at  the  hearing  that  the  traffic  w^s  more 
expensive  to  handle  to  Searsport  than  to  Northerii  Maine 
Junction  because  of  differences  in  terminal  servicq  at  the 
two  points  and  the  carrier ’s  estimate  that  the  addec^  cost  of 
handling  the  traffic  to  Searsport  instead  of  to  Northern 
Maine  Junction  was  something  more  than  $6.77  ier  car, 
but  the  Commission  made  no  finding  that  the  increased  rates 
to  Searsport  were  reasonable  or  not  unreasonably  based 
on  a  comparison  of  service  and  earnings  to  Northern  Maine 
Junction  and  Searsport,  and  the  revenue  under  tl^e  rates 
complained  of  after  the  increase  of  approximately  30  per 
cent  was  $6.00  per  ton  and  $126.00  per  car  to  Searsport 
compared  with  the  revenue  of  $4.22  per  ton  and  $84.70  per 
car  to  Northern  Maine  Junction. 

“15)  The  Interstate  Commerce  Commission  did  not  find 
and  the  evidence  before  the  Commission  does  not  sfyow  that 
the  Bangor  &  Aroostook  was  in  need  of  additional  revenue 
in  order  to  render  adequate  and  efficient  railway  transpor¬ 
tation  service  or  that  it  had  made  the  increase  in  the  rates 
to  Searsport  to  obtain  additional  or  needed  revenue. 

“16)  The  Interstate  Commerce  Commission  did)  not  de¬ 
termine,  find  or  consider  whether  the  rates  and  earnings 
on  the  assailed  rates  on  potatoes  to  Searsport  were  on  a 
level  necessary  to  enable  the  Bangor  &  Aroostook  to  render 
adequate  and  efficient  railway  transportation  service, 
whether  rates  to  Searsport  on  the  level,  service  considered, 
of  the  earnings  and  revenue  of  the  Bangor  &  Aroqstook  on 
other  traffic,  including  potato  traffic  interchanged  with  rail 
connections,  would  not  be  more  than  adequate  to  enable  the 
Bangor  &  Aroostook  to  render  adequate  and  efficient  rail¬ 
way  transportation  service,  or  whether  a  level  of  rates 
and  charges  on  potato  traffic  to  Searsport  on  the  same  level 
as  the  Bangor  &  Aroostook  earnings  and  revenue  on  other 
traffic  would  not  increase  the  movement  of  potajto  traffic 
over  the  Bangor  &  Aroostook  and  fortify  its  ability  to  ren- 
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der  adequate  and  efficient  railway  transportation  service. 

“17)  The  evidence  before  the  Commission  contains  the 
testimony  of  the  President  of  the  Bangor  &  Aroostook  that 
the  increase  in  the  rates  to  Searsport  was  made  at 
436  the  suggestion  of  the  connecting  New  England  rail¬ 
roads  who  ‘got  at  me  and  felt  that  I  should  do  some¬ 
thing  to  check — help  check  this  Searsport  movement  ’  and 
that  ‘We  were  not  trying  to  see  it  continued.  I  will  be  very 
frank  about  it.* 

“18)  There  was  evidence  before  the  Commission  that 
the  opening  and  use  of  the  rail-water  route  via  Searsport 
had  in  the  1931-1932  season  at  the  rates  in  effect  prior  to 
the  increase  permitted  thousands  of  cars  of  potatoes  to 
move  over  the  Bangor  &  Aroostook  from  the  producing  dis¬ 
trict  and  via  the  Searsport  route  which  could  not  have 
moved  at  the  all-rail  rates  and  would  have  had  to  be  dumped 
except  for  economical  rail-water  transportation  and  that  the 
Searsport  route  had  enabled  the  Bangor  &  Aroostook  potato 
shippers  to  retain  distant  markets  which  they  would  have 
lost  at  the  all-rail  rates,  that  economical  rail-water  trans- 
portatioii  service  via  the  Searsport  route  is  a  vital  neces¬ 
sity  to  the  remote  Maine  potato  industry,  and  that  the  clos¬ 
ing  of  the  route  by  high  rail  rates  to  Searsport  would 
greatly  reduce  the  movement  of  traffic  and  doom  the  in¬ 
dustry. 

“19)  The  evidence  before  the  Commission  shows  that  85 
per  cent  of  the  sale  of  Maine  potatoes  is  in  the  New  Eng¬ 
land  states  and  in  the  states  on  the  north  Atlantic  seaboard, 
Virginia  and  north,  and  there  was  evidence  before  the  Com¬ 
mission  that  the  increasing  production  of  potatoes  in 
Maine  made  vitally  necessary  additional  and  more  distant 
market  areas  which  could  be  reached  only  via  Searsport 
and  economical  rail-water  transportation. 

“20)  On  the  evidence  introduced  at  the  hearing  on  rela¬ 
tors J  complaints  closed  January  28,  1933,  the  Division  of 
the  Commission  found,  as  to  the  effect  of  rates  on  the  move¬ 
ment  of  traffic,  that  the  record  was  ‘not  convincing’  that 
the  increased  rates  to  Searsport  were  at  such  a  level  as  ‘to 
interfere  materially  with  the  movement’  and  the  record 
before  the  Commission,  based  on  three  and  one-half  months 
experience  with  the  increased  rates,  indicated  that  the 
movement  under  the  increased  rates  was  almost  as  great 
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for  the  early  months  of  the  1932-1933  season  as  it  jiad  been 
for  the  same  period  in  the  1931-1932  season  at  ijhe  rates 
prior  to  the  increase,  but  the  evidence  before  the  Court  in 
support  of  statements  in  relators’  petition  dated|  Novem¬ 
ber  24,  1934,  that  the  Commission  had  approved  the  in¬ 
creased  rates  ‘without  knowledge  of  the  effect  of  those  rates 
on  the  movement  of  the  potato  crop’  and  tljat  based 
437  on  longer  experience  since  the  hearing  the  r^al  effect 
of  the  increased  rates  to  Searsport  had  beei|i  ‘such  a 
damming  of  the  movement  of  traffic  as  to  prevent  the  ship¬ 
ments  of  thousands  of  cars  of  potatoes  which  at  th^  present 
rates  must  rot  on  the  farm,  but  which  would  move  over 
the  rail-water  route  via  Searsport  at  reasonable  propor¬ 
tional  rates,’  shows  that  the  movement  for  the  fir^t  season 
following  the  unfavorable  report  of  the  Divisiojn  of  the 
Commission,  the  1933-1934  season,  the  entire  ifiovement 
via  Searsport  totaled  3,034  carloads  compared  with  12,415 
carloads  in  the  1931-1932  season  at  the  rates  in  effect  prior 
to  the  increase. 

“21)  The  full  commission  in  its  report  specifically  refused 
to  consider  the  effect  of  the  assailed  rates  upon  the  rail- 
water  route  via  Searsport,  the  effect  of  the  closing  of  that 
route  upon  the  movement  of  traffic  over  the  Bangor  & 
Aroostook,  the  revenue  effect  upon  that  carrier  of  closing 
the  route,  ‘or  whether  its  continuance  is  desirable  in  the 
public  interest.’ 

“22)  The  evidence  before  the  Commission  show^  that  the 
class  rates  of  the  Bangor  &  Aroostook  for  the  distances 
from  the  potato  district  to  Searsport  are  40  per  cept  higher 
than  the  Commission-prescribed  class  rates  for  applica¬ 
tion  on  railroads  in  northern  New  England,  55  per  cent 
higher  than  the  Commission-prescribed  class  lj-ates  for 
application  on  railroads  in  southern  New  England,  and  64 
per  cent  higher  than  the  Commission-prescribed  class  rates 
for  application  throughout  the  states  lying  north  of  the 
Ohio  and  Potomac  Rivers  and  east  of  the  Mississippi  River, 
so-called  Official  territory  excluding  New  England;  and 
that  no  traffic  moves  on  the  present  Bangor  &  Aroostook 
class  rates  or  on  rates  related  to  those  class  rate|s  by  per¬ 
centage  or  otherwise  and  the  said  Bangor  &  Aroostook  class 
rates  have  no  relation,  direct  or  indirect,  to  the  actual  level 
of  charges,  earnings  or  revenue  of  the  Bangor  &  Aroostook. 
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“23)  The  Commission  in  reviewing  the  Bangor  &  Aroos¬ 
took  class  rates  in  Eastern  Class  Rate  Investigation ,  164 
I.C.C.  314,  stated  that  ‘Less  than  5  per  cent  of  the  tonnage 
of  the  Bangor  &  Aroostook  moves  on  class  rates,  and  most 
of  this  is  inbound,’  and  the  present  class  rates  of  the  Ban¬ 
gor  &  Aroostook  were  authorized  in  the  supplemental  re¬ 
port,  171  I.C.C.  481. 

“24)  The  evidence  before  the  Commission  shows  that  the 
Bangor  &  Aroostook  transports  on  its  single  line 
438  over  three  times  as  many  carloads  of  potatoes  as  the 
total  number  shipped  by  railroad  in  the  states  of 
North  and  South  Carolina,  Virginia,  Alabama,  Florida, 
Tennesseb,  Mississippi  and  Kentucky,  50  per  cent  more  than 
the  total  number  shipped  in  the  states  of  New  York,  Penn¬ 
sylvania,  New  Jersey,  Delaware,  Maryland,  Ohio,  Indiana, 
Michigan  and  Illinois,  and  30  per  cent  more  than  the  total 
number  shipped  from  the  states  of  Wisconsin  and  Minne¬ 
sota;  that  the  average  loading  of  potatoes  per  car  on  the 
Bangor  &  Aroostook  is  substantially  heavier  than  the  load¬ 
ing  in  the  southern  states  or  in  the  Official  territory  states, 
and  the  Commission  made  no  finding  that  the  circumstances 
and  conditions  surrounding  the  transportation  of  potatoes 
on  the  Bangor  &  Aroostook  are  the  same  or  similar  to  those 
on  any  other  railroad  or  group  of  railroads. 

“25)  The  evidence  before  the  Commission  shows  that  on 
potato  traffic  from  the  Bangor  &  Aroostook  origins  to  Bos¬ 
ton,  Mass.,  the  traffic  is  transported  over  the  Bangor  & 
Aroostook  to  Northern  Maine  Junction  (29  miles  from 
Searspoft),  is  there  interchanged  with  a  second  railroad 
and  transported  thence  130  miles  to  Portland  Maine,  where 
it  is  interchanged  with  a  third  railroad  and  transported 
thence  112  more  miles  to  and  through  the  Boston  metro¬ 
politan  district  and  the  Commission  made  no  finding  that 
the  service  over  the  three  railroads  to  Boston  was  similar  to 
single-line  transportation  on  the  Bangor  &  Aroostook  to 
Searsport. 

“26)  The  evidence  before  the  Commission  shows  that  in 
the  1931-1932  season  at  the  rates  in  effect  prior  to  the  in¬ 
crease  and  with  the  large  movement  by  rail  to  Searsport 
and  by  water  beyond,  the  Bangor  &  Aroostook  delivered  to 
its  rail  connections  as  many  carloads  of  potatoes  as  it  had 
on  the  average  delivered  to  them  in  the  preceding  ten-year 
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period  and  as  many  or  more  cars  than  it  had  delivered  in 
any  season  except  in  the  1929-1930  and  1930-193lj  seasons. 

“27)  The  Commission  made  no  finding  that  th£  Bangor 
&  Aroostook  had  sustained  the  statutory  burden!  of  proof 
of  showing  the  increased  rates  to  be  just  and  reasonable. 

“28)  The  Commission  made  no  finding  that  it  had  deter¬ 
mined  or  considered  the  need  for  the  lowest  rates  consis¬ 
tent  with  adequate  and  efficient  railway  transportation 
service  and  upon  the  evidence  before  it  tjais  could 
439  have  been  determined  with  regard  to  the  rates  com¬ 
plained  of. 

“29)  The  Commission  made  no  finding  that  the  increased 
rates  were  not  contrary  to  the  policy  of  Congress  as  an¬ 
nounced  in  Section  500,  Transportation  Act,  1920,  pnd  made 
no  finding  that  the  purpose  of  the  increase  in  rates!  to  Sears- 
port  on  potatoes  was  not  for  the  purpose  of  wantonly  and 
maliciously  destroying  water  transportation. 

“30)  The  Commission  made  no  finding  that  the  increased 
rates  were  reasonable  proportional  rates  as  contemplated 
by  paragraph  13(c),  Section  6,  Interstate  Comnierce  Act, 
and  as  prayed  for  by  relators’  complaint. 

“31)  The  evidence  before  the  Court  introduced  in  sup¬ 
port  of  statements  in  relators’  petition  for  rehearing  dated 
November  24,  1934,  shows  that  the  financial  condition  of 
the  Bangor  &  Aroostook  since  the  hearing  before  the  Com¬ 
mission  has  continued  good. 

“32)  The  report  of  Division  3  of  the  Commission  and  the 
report  of  the  full  Commission  on  argument,  published  at 
195  I.C.C.  375  and  204  I.C.C.  115,  respectively,  coniain  the 
Commission’s  findings  of  fact,  decisions  and  conclusions.” 

On  December  17,  1935,  relators  filed  with  the  Court 
“Propositions  of  Law  submitted  by  Relators  to  the  Court 
for  Rulings”  which  propositions  of  law  are  as  follows: 

“Propositions  of  Law  Submitted  by  Relators  to  the 

Court  for  Rulings 

“1.  The  Interstate  Commerce  Act  grants  shippers  and 
receivers  of  freight,  and  associations  thereof,  i  positive 
right  to  complain  to  the  Interstate  Commerce  Commission 
against  unreasonable  rates  and  charges  for  interstate  trans¬ 
portation  by  railroad  and  it  is  the  statutory  duty  of  the 
Commission  to  grant  relief  from  unreasonable  rates. 
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“2.  The  Interstate  Commerce  Commission  fails  and  re¬ 
fuses  to  perform  its  statutory  duty  to  enforce  the  provisions 
of  the  Interstate  Commerce  Act  when,  upon  investigation 
of  complaint  by  shippers  or  receivers  of  freight  against 
unreasonable  rates  for  interstate  transportation  by  rail¬ 
road,  it  fails  to  determine  the  reasonableness  of  the 
440  rates  complained  of  or  approves  unreasonable  rates. 

11 3.  The  exercise  of  judgment  and  administrative 
discretion  by  the  Interstate  Commerce  Commission  in  the 
determination  of  reasonable  rates  upon  complaint  is  not  a 
vagrant  or  unconfined  judgment  or  discretion  but  is  con¬ 
fined  and  directed  by  the  mandates  and  announced  policy  of 
Congress. 

“ 4 .  To  construe  the  Interstate  Commerce  Act  as  grant¬ 
ing  a  judgment  or  administrative  discretion  in  the  deter¬ 
mination  of  reasonable  rates  which  is  not  directed  and  con¬ 
fined  by  the  standards  and  guides  provided  in  the  Act  by 
Congress  and  the  announced  policy  of  Congress  would 
condemn  the  delegation  of  rate-making  power  to  the  Com¬ 
mission  as  an  unconstitutional  delegation  of  legislative 
power. 

4  4  5.  The  Interstate  Commerce  Commission  fails  and  re¬ 
fuses  to  perform  its  statutory  duty  to  enforce  the  Inter¬ 
state  Commerce  Act  by  exercising  the  delegated  rate-mak¬ 
ing  power  without  regard  to  the  essential  conditions  im¬ 
posed  by  Congress  upon  its  exercise. 

The  Interstate  Commerce  Commission  is  without 
jurisdiction,  power  or  authority  to  determine  the  reason¬ 
ableness  of  rates  without  regard  to  the  essential  conditions 
imposed  by  Congress  upon  the  exercise  of  the  rate-making 
power  delegated  to  the  Commission. 

“7.  The  Interstate  Commerce  Commission  has  not  taken 
or  exercised  its  jurisdiction,  and  has  refused  to  exercise  its 
jurisdiction,  by  reaching  a  conclusion  that  rates  complained 
of  are  not  unreasonable  which  vras  reached  without  regard 
to  the  essential  limitations  and  conditions  imposed  by  Con¬ 
gress  upon  the  exercise  of  its  judgment  and  discretion. 

“■8.  The  Interstate  Commerce  Commission  fails  and  re¬ 
fuses  to  perform  its  statutory  duty  to  enforce  the  Interstate 
Commerce  Act  when,  upon  investigation  of  complaint  by 
shippers  or  receivers  of  freight  against  unreasonable  rates 
for  interstate  transportation  by  railroad,  it  fails  or  refuses 
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to  give  consideration  to  each  of  the  basic  factors  <j)f  reason¬ 
ableness  specified  in  Section  15a (2)  of  the  Interstate  Com¬ 
merce  Act. 

“9.  The  Interstate  Commerce  Commission  fails  and  re¬ 
fuses  to  perform  its  statutory  duty  to  eijforce  the 
441  Interstate  Commerce  Act  when,  upon  investigation 
of  complaint  by  shippers  or  receivers  qf  freight* 
against  unreasonable  rates  for  interstate  transportation 
by  railroad  and  seeking  reasonable  proportional  dates  to  a 
port  on  traffic  to  be  transshipped  by  water  in  coastwise 
trade,  it  fails  or  refuses  to  give  consideration  to  the  effect 
of  rates  on  the  movement  of  traffic  over  the  rail-water  route 
and  the  policy  of  Congress  announced  in  Section  500, 
Transportation  Act,  1920. 

“10.  The  Interstate  Commerce  Commission  fails  and  re¬ 
fuses  to  perform  its  statutory  duty  to  enforce  ihe  Inter¬ 
state  Commerce  Act  when,  upon  investigation  of  complaint 
by  shippers  or  receivers  of  freight  against  rates  jfor  inter¬ 
state  transportation  by  railroad  increased  since  January 
1,  1910,  it  fails  or  refuses  to  require  the  carrier  mlaking  the 
increase  to  prove  that  the  rates  complained  of  are  just  and 
reasonable  under  the  Interstate  Commerce  Act. 

“11.  The  Interstate  Commerce  Commission  faifs  and  re¬ 
fuses  to  perform  its  statutory  duty  to  enforce  the  Inter¬ 
state  Commerce  Act  when,  upon  investigation  of  Complaint 
by  shippers  or  receivers  of  freight  against  rates  for  inter¬ 
state  transportation  by  railroad,  it  fails  or  refuses  to  deter¬ 
mine  or  to  consider  whether  the  carrier  making  an  increase 
in  rates  is  in  need  of  additional  revenue  and  whether  rates 
on  a  lower  basis  would  not  increase  the  volume  of  move¬ 
ment  of  traffic  and  increase  the  revenues  of  the  darrier. 

“12.  Increased  rates  are  not  just  and  reasonable  under 
Section  15a (2)  of  the  Interstate  Commerce  Act  i|f  the  car¬ 
rier  making  the  increase  is  not  in  need  of  additional  revenue 
and  the  effect  of  the  increase  is  to  obstruct  the  povement 
of  traffic  and  diminish  the  revenue  of  the  carried. 

“13.  A  carrier  of  property  by  railroad  in  interstate  com¬ 
merce  does  not  sustain  the  burden  of  proof  that  rates  in¬ 
creased  since  January  1,  1910  are  just  and  reasonable  by  a 
showing  of  its  desire  and  purpose  to  hamper  and  block  the 
movement  of  traffic  over  a  rail-water  route. 
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“14.  Where  upon  complaint  before  the  Interstate  Com¬ 
merce  Commission  there  is  evidence  of  vital  public  need  for 
economical  water  transportation  to  permit  the  movement 
of  traffic  from  a  remote  producing  area,  the  Commission 
fails  and  refuses  to  perform  its  statutory  duty  in  failing 
and  refusing  to  consider  the  policy  of  Congress  to 
442  promote  and  encourage  water  transportation  an¬ 
nounced  in  Section  500,  Transportation  Act,  1920. 

“15.  Where  upon  complaint  before  the  Interstate  Com¬ 
merce  Commission  there  is  evidence  that  an  increase  in 
rates  to  a  port  was  made  for  the  deliberate  purpose  of 
maliciously  injuring  or  destroying  water  transportation, 
the  Commission  fails  and  refuses  to  perform  its  statutory 
duty  in  failing  and  refusing  to  consider  the  policy  of  Con¬ 
gress  announced  in  Section  500,  Transportation  Act,  1920, 
in  failing  and  refusing  to  determine  the  effect  of  the  in¬ 
creased  rates  upon  the  purpose  and  policy  of  Congress, 
and  in  failing  and  refusing  to  require  strong  justification 
for  any  rate  policy  of  the  railroad  which  injures  or  impairs 
water  transportation  and  service  and  reduces  the  move¬ 
ment  of  traffic. 

“16.  Upon  complaint  by  shippers  or  receivers  against  un¬ 
reasonable  rates  for  interstate  transportation  by  railroad, 
it  is  the  statutory  duty  of  the  Interstate  Commerce  Com¬ 
mission  to  permit  the  enlightenment  of  the  record  upon 
each  basic  factor  of  reasonableness  specified  in  Section 
15a (2)  of  the  Interstate  Commerce  Act,  and  where  the  evi¬ 
dence  before  the  Commission  as  to  the  effect  of  the  rates 
complained  of  upon  the  movement  of  traffic  is  misleading 
and  false  it  is  the  statutory  duty  of  the  Commission  to 
grant  rehearing  to  permit  complainants  to  show  that  the 
real  effect  of  the  increased  rates  is  to  prevent  the  shipment 
of  thousands  of  cars  of  traffic  which  could  move  at  reason¬ 
able  rates  and  that  lower  rates  would  increase  the  volume 
of  movement  and  the  revenue  of  the  carrier. 

“17.  Upon  complaint  by  shippers  or  receivers  against 
unreasonable  rates  for  interstate  transportation  by  rail¬ 
road,  a  full  and  fair  hearing  is  a  statutory  duty  of  the  In¬ 
terstate  Commerce  Commission  and  the  granting  of  a  full 
and  fair  hearing  may  be  compelled  by  mandamus. 

“IS.  The  Interstate  Commerce  Commission  has  no  dis¬ 
cretion  to  disregard  any  factor  of  reasonableness  specified 
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in  Section  15a (2)  of  the  Interstate  Commerce  Act;  in  its  de¬ 
termination  of  reasonableness  of  rates  upon  complaint. 

“19.  It  is  the  statutory  duty  of  the  Interstate  Commerce 
Commission  to  give  weight  to  each  factor  of  reasonableness 
specified  in  Section  15a (2)  of  the  Interstate  Comjmerce  Act 
in  its  determination  of  reasonableness  of  rates  bpon  com¬ 
plaint. 

“20.  It  is  a  denial  of  a  fair  and  full  hearing  for  the 
443  Commission  to  dismiss  a  complaint  against^  unreason¬ 
able  rates  for  interstate  transportation  b^  railroad 
without  determining  the  reasonableness  of  the  jrates  com¬ 
plained  of  taking  into  consideration  each  of  the  factors  of 
reasonableness  specified  in  Section  15a (2)  of  the  Interstate 
Commerce  Act. 

“21.  Where  the  record  before  the  Interstate  Commerce 
Commission  made  upon  complaint  against  unreasonable 
rates  for  interstate  transportation  by  railroad  discloses 
that  the  Commission  found  the  rates  not  unreasonable  and 
dismissed  the  complaint  without  considering  cjne  of  the 
basic  factors  of  reasonableness  specified  in  Section  15a (2) 
of  the  Interstate  Commerce  Act,  a  fair  and  full  hearing  may 
be  compelled  by  mandamus. 

“22.  The  Interstate  Commerce  Commission,  u^on  inves¬ 
tigation  of  a  complaint  by  a  shipper  or  receiver  of  freight 
against  unreasonable  rates  for  interstate  transportation  by 
railroad,  fails  and  refuses  to  perform  its  statutory  duty  in 
dismissing  the  complaint  without  making  the  quasi-juris- 
dictional  findings  showing  that  its  conclusion  is  based  on 
the  exercise  of  the  limited  and  qualified  authority  delegated 
by  Congress. 

“23.  A  finding  by  the  Interstate  Commerce  Commission 
upon  complaint  against  unreasonable  rates  tha^  the  rates 
found  not  unreasonable  are  the  lowest  rates  consistent  with 
adequate  and  efficient  railway  transportation  service  is  a 
quasi-jurisdictional  finding  required  of  the  Commission  in 
the  enforcement  of  the  Interstate  Commerce  Ac);. 

“24.  A  finding  by  the  Interstate  Commerce  Commission 
upon  complaint  against  unreasonable  rates  that)  the  rates 
found  not  unreasonable  are  not  violative  of  the  pikrpose  and 
policy  of  Congress  is  a  quasi-jurisdictional  finding  required 
of  the  Commission  in  the  enforcement  of  the  Interstate 
Commerce  Act. 
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4  4  25.  When,  upon  investigation  of  complaint  by  shipper 
or  receiver  of  freight  against  unreasonable  rates  for  inter¬ 
state  transportation  by  railroad,  the  considerations  set  out 
in  the  reports  of  the  Interstate  Commerce  Commission  as 
leading  to  its  conclusion  that  the  complaint  should  be  dis¬ 
missed  are  not  responsive  to  the  inquiry  directed  by  Con¬ 
gress,  it  can  not  be  assumed  that  the  Commission  has  made 
the  required  inquiry. 

“26.  The  rejection  bv  the  Interstate  Commerce 
444  Commission  sub  silentio  of  a  factor  of  reasonableness 
required  by  Congress  to  be  considered  by  the  Com¬ 
mission  in  its  determination  upon  complaint  against  un¬ 
reasonable  rates  is  as  much  a  failure  and  refusal  by  the 
Commission  to  obey  the  Congressional  mandate  as  an  ex¬ 
pressed  refusal  to  obey  the  mandate.  i 

“27.  Mandamus  lies  to  direct  the  exercise  of  judgment 
or  discretion  by  the  Interstate  Commerce  Commission  in 
the  manner  directed  by  Congress.” 

On  December  17,  1935,  relators  filed  with  the  Court  their 
motion  supported  by  memorandum  of  points  and  authori¬ 
ties,  reading  as  follows: 

“Come  now  relators  in  the  above  entitled  proceeding  by 
their  counsel  and  move  the  Court — 

“1.  To  make  special  findings  of  fact. 

4  4  2.  To  make  special  findings  of  the  uncontradicted  facts. 

4 4 3.  To  rule  on  relators’  submitted  propositions  of  law. 

4  4  4.  To  direct  the  entry  of  judgment  for  relators  on  the 
pleadings  and  the  uncontradicted  evidence  before  the 
Court.” 

Thereafter  on  December  27,  1935,  the  respondent,  Inter¬ 
state  Commerce  Commission,  filed  its  answer  to  the  motion 
of  relators  for  special  finding  of  fact  and  conclusions  of 
law  and  on  the  same  day  intervener,  Bangor  &  Aroostook 
Railroad  Company,  filed  its  objections  to  the  granting  of 
the  motion  for  special  finding  of  facts  and  conclusions  of 
law,  which  answer  and  objections  are,  respectively,  as  fol¬ 
lows: 

“Answer  of  Respondent  to  Relators ’  Motion  for  Special 

Finding  of  Fact ,  for  Rulings  on  Relators’  Propositions 

of  Law ,  and  for  Judgment. 

4 4 Answering  Relators’  motion  for  special  findings  of  fact, 
for  rulings  on  Relators’  propositions  of  law,  and  for  judg- 
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ment,  the  Interstate  Commerce  Commission,  Respondent, 
says: 

“I.  The  motion  for  special  findings  of  fact  should  be 
denied  for  the  reasons:  (a)  Many  of  the  requested  findings 
are  merely  repetitious  statements  of  facts  that  are  apparent 
on  the  fact  of  the  record;  (b)  The  others  are  inappropriate 
in  that  they  relate  primarily  and  principally  to  matters 
other  than  those  properly  to  be  determined  by  the 
445  Court  in  a  mandamus  proceeding. 

4 4 II.  The  motion  4 for  rulings  on  Relator^’  proposi¬ 
tions  of  law’  should  be  denied  for  the  reasop  that  the 
propositions  as  submitted  by  Relators  are  erroneous  as  a 
matter  of  law  and  presuppose  a  failure  on  the  fiart  of  the 
Respondent  to  perform  a  duty  or  exercise  a  function  plainly 
required  by  law,  contrary  to  the  ruling  of  the  Court,  as 
expressed  in  its  opinion. 

4 4 III.  The  motion  for  judgment  in  Relators’  fayor  should 
be  denied,  in  view  of  the  Court’s  findings  and  rulings  as 
expressed  in  its  opinion.” 

“Objections  of  Intervener  Bangor  <&  Aroostook  Railroad 
Company  to  Relatorsy  Requested  Finding  of\  Facts, 
Conclusions  of  Law ,  and  Motion  for  Judgment. 

44I. 

4  4  Comes  now  the  Bangor  &  Aroostook  Railroad  Com¬ 
pany,  intervener  in  the  above  entitled  cause,  apd  objects 
to  the  relators’  motion  for  a  special  finding  of  fdcts  herein, 
and  for  grounds  of  its  motion  says : 

4  4  A.  The  action  is  at  law,  and  there  is  no  requirement  in 
the  rules  of  this  Court,  and  there  is  no  established  practice 
requiring  the  Court  to  specially  find  the  facts  in  sfich  action. 

44B.  Rule  70y2  of  the  Supreme  Court  of  the  United  States 
applies  only  to  suits  in  equity. 

“ii. 

4  4  The  intervener  objects  to  the  requested  conclusions  of 
law  submitted  by  the  relators  and  for  grounds  ox  its  objec¬ 
tion  says : 

4  4  A.  The  propositions  of  law  submitted  by  tlje  relators 
consist  largely  of  merely  abstract  principles  wh^ch  are  not 
supported  by  the  testimony  adduced  at  the  trialj 
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“B.  The  conclusions  of  law  requested  by  relators  are  con¬ 
trary  in  principle  to  the  finding  and  opinion  of  the  Court. 

“III. 

The  intervener  objects  to  the  motion  for  judgment  on 
the  ground  that  to  grant  the  same  would  be  contrary  to 
the  conclusion  reached  by  the  Court,  and  further  that  on 
the  evidence  adduced  and  the  law  applicable  thereto  respon¬ 
dents  are  entitled  to  judgment,  as  ruled  by  the  Court.” 

Relators’  motion  came  on  for  hearing  before  the 
446  Court  on  January  10,  1936,  when  the  motion  was 
orally  argued  by  counsel  for  relators,  respondent 
and  interyener,  Bangor  &  Aroostook  Railroad  Company. 
The  Court,  upon  consideration  of  the  motion  and  each  part 
thereof,  declined  to  make  special  findings  of  fact;  declined 
to  make  special  findings  of  the  uncontradicted  facts;  de¬ 
clined  to  rule  on  relators’  submitted  propositions  of  law; 
and  declined  to  direct  the  entry  of  judgment  for  relators 
upon  the  pleadings  and  the  uncontradicted  evidence  before 
the  Court.  The  Court  thereupon  denied  the  motion  and 
each  and  every  part  thereof.  Upon  relators’  request  for 
an  exception  to  the  refusal  of  the  Court  to  make  special 
findings  of  fact,  an  exception  was  allowed  by  the  Court 
and  duly  noted.  Upon  relators’  request  for  an  exception  to 
the  refusal  of  the  Court  to  make  special  findings  of  the 
uncontradicted  facts,  an  exception  was  allowed  by  the 
Court  and  duly  noted.  Upon  relators’  request  for  an  ex¬ 
ception  to  the  refusal  of  the  Court  to  rule  on  relators’ 
submitted  propositions  of  law,  an  exception  was  allowed 
by  the  Court  and  duly  noted.  Upon  request  for  an  excep¬ 
tion  to  the  refusal  of  the  Court  to  direct  the  entry  of  judg¬ 
ment  for  relators  on  the  pleadings  and  uncontradicted  evi¬ 
dence,  an  exception  was  allowed  by  the  Court  and  duly 
noted.  Upon  relators’  request  for  an  exception  to  the  gen¬ 
eral  finding  of  the  Court,  an  exception  was  allowed  by  the 
Court  and  duly  noted. 

The  foregoing  is  the  substance  of  all  the  evidence  and 
testimony  bearing  upon  the  exceptions  herein  reservd  on 
behalf  of  relators. 

And  thereupon,  and  as  all  of  said  exceptions  were  duly 
noted  and  allowed  as  aforesaid  and  duly  entered  upon  the 
minutes  of  the  Court,  and  because  the  matters  and  things 
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hereinbefore  recited  are  not  matters  of  record,  in  order  to 
make  the  same  a  part  of  the  record  herein,  which  is  hereby- 
ordered,  so  that  the  relators  may  have  their  case  reviewed 
on  appeal,  the  relators,  by  their  attorneys,  move  the  Court 
to  sign  and  seal  this,  their  bill  of  exceptions,  to  have  the 
same  force  and  effect  as  if  each  and  every  one  df  said  ex¬ 
ceptions  had  been  separately  signed  and  sealed  which 
447  motion  is  granted  by  the  Court;  and  thereupon  the 
relators  tender  this,  their  bill  of  exceptions,  and  re¬ 
quest  the  Court  to  sign  and  seal  the  same,  which  is  accord¬ 
ingly  done,  now  for  then,  this  10th  day  of  March,  1936. 

JAMES  M.  PEOclTOR, 

Justice. 

Settled  by  Counsel  this  9th  day  of  March,  1936. 
ARTHUR  L.  WINN  JR. 

Attorney  for  Relators. 

J.  STANLEY  PAYNE 

Attorney  for  Interstate  Commerce  Commission. 
HENRY  J.  HART 
JOSEPH  T.  SHERIER 
Attorney  for  Intervener , 

Bangor  &  Aroostook  Railroad  Company. 

G.  F.  SYNDER 
Attorney  for  Interveners , 

Boston  &  Maine  Railroad  Company, 

Maine  Central  Railroad  Company, 

Aroostook  Valley  Railroad  Company, 

Canadian  Pacific  Railway  Company, 

The  New  York,  New  Haven  and  Hartford  Railroad 
Company. 

Endorsed  on  Cover :  District  of  Columbia  Supreme  Court. 
No.  6690.  United  States  of  America,  at  the  relation  of 
Maine  Potato  Growers  &  Shippers  Association,  et  al., 
Appellants,  vs.  Interstate  Commerce  Commission ;  et  al. 

United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia.  Filed  Apr.  13,  1936.  Moncure  Burke,  (jfierk. 
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(57)  Distances  from  Waupaca  and  Voorhead  are  via  Chicago  and  unless  otherwise  indicated,  the  same  routes 
are  used  beyond  Chicago  as  from  Cambridge. 
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96 

102 

107 

1951 

(July) 

S3 

102 

107 

1952 

\ OCt  a  ) 

102  •* 

107  -x- 

Authorities 

Defendants  * 

Exhibits 

Nos.  72 

and  73  in  Docket 

18256  Aroostook  Chamber  of  Commerce  v.  A.&  R. 


Shown  in  Docket  25511 


Before  the  Interstate  Commerce  Commiset&n 

Docket  25511 

_ T—  '  '  — -  -  _  -  - 


Showing  Car  lot  Shipments 
Handled  by  53c AR.  various 
_ Crop  Years _ 


Year 

Cars 

1912-3 

18200 

1913-4 

26900 

1914-5 

23200 

1915-6 

19500 

1916-7 

21000 

1917-6 

11600 

1918-9 

15000 

1919-20 

18200 

•  1920-1 

13200 

1921-2 

28000 

1S22-3 

18000 

1923-4 

25300 

1924-5 

31900 

1925-6 

28800 

Showing  Total  Shipments  from 
State  of  Maine,  etc*  for  various 
_ _ Crop  Years _ j 


Crop 

Year 

Maine 

Mich. 

N.  Y. 

Minn. 

Wise, 

1 

J  Idaho 

Cole. 

1920-1 

20142 

12809 

14955 

23039 

1573 i  7440 

9398 

1921-2 

26477 

16700 

21250 

25977 

15662 

f  10987 

12773 

1922-3 

32783 

16204 

17658 

27915 

15665 

j  13834 

16134 

1923-4 

31016 

19398 

17695 

32275 

19566 

l  17595 

15141 

1924-5 

34850 

20275 

18904 

30894 

1626$ 

)  13685 

1925-6 

44087 

18444 

18736 

284S7 

19196  14328 

14146 

1926-7 

42607 

16455 

12573 

25048 

18156  15616 

14200 

1927-8 

40945 

8567 

12319 

33482 

15455 

>  28305 

17328 

1928-9 

41111 

14189 

13478 

20456 

1585( 

)  18887 

13714 

1929-30 

61377 

6337 

9208 

22923 

1470$ 

)  19011 

15365 

1930-31 

53381 

3379 

4221-b 

16346 

1048' 

t  32903 

18080 

1931-2 

53177 

8810 

10406 

19204 

1329$ 

)-a.  25912-a 

7526 

AUTHORITIES 

U.  S.  Dep*t.  of  Agriculture  Year  Books  192,t7-8-30-31 . and  U*  S 
’’Crops  and  Markets”  for  July  1932. 

3&AR*  Exhibits  56  and  57  Docket  18256 


a-  To  June  30,  1932 

b-  Does  not  include  Long  Island 
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UNITED  STATES- ISPAHTIEKT  ‘OF  AGRI CULTURE 
Bui-eau  of  Agricultural  Economics 
and 

THE  MAINE  DIVISION  OF  MARKETS 
Cooperating 


MARKET  PENS  SERVICE  ON  FRUITS  AND  •  VEGETABLES 


MARKETING  MAINE  POTATOES 
SUMMARY  OF'  THE  1931-52  SEASON 
By 

V.  H.*  Nicholson 


Daily  market  report  con  potatoes  were  '.issued  from  the  Pres  a -us  Isle,  Maine, 
office  from  September  1C,  1931  to  April  3C,  1932. 

During  seven  of  the  past  ten  seasons,  Maine  has  ranked  first  in  the  produc¬ 
tion  of  potatoes.  During  the  same  period,  carlot  shipments  from. Maine  have  been 
heavier  than  from  any  other  state  except  during  the  season  of  1922-23  when  ship¬ 
ments  from  Minnesota  exceeded  those  from  Maine.'  From  the  viewpoint  of.  acreage, 
Maine  has  generally  ranked  around  fifth  or  sixth;  the  heavy  yields  have  served 
to  offset  the  lighter  acreage. 

The  Maine  acreage  planted  in  the  spring  of  1931  was  tne  largest  on  record, 
and  the  crop  produced  was  estimated  at  50 ,9^0 ,000  bushels  or  about  one  million 
bushels  more  than  the  record  I929  crop.  Production  in  the  IS  Surplus  Late  States 
was  about  31  *000, OX  bushels  heavier  than  during  the  1930  season  or  an  increase 
of  about  14  per  cent.  Of  the  total  cf  261,470-000  bushels  produced  in  these  States, 
lo6f193  tOOO.  bushels,  or  about  4o  per  cent  of  the  to  tea  Surplus  Late  production, 
was  produced  in  the  three  Eastern  States  of  Maine,  New  York  and  Pennsylvania. 

This  was  an  increase  of  nearly  twenty  million  bushels  over  the  amount  produced 
in  these  states  during  the  1930  season.  Increased  acreage  and  larger  yields  were 
both  partially  responsible  for  the  increased  production  in  New  York  and  Pennsyl¬ 
vania. 

In  the  five  Central  States  of  Michigan,  Wisconsin,  Minnesota,  North  Dakota, 
and  South  Dakota,  production  was  generally  heavier  than  in  the  fall  6f  1930.  Total 
production  in  these  five  States  amounted  to  SS,  150,000  bushels  or  nearly  3^  Per 
cent  cf  the  production,  in  the  Surplus  Late  States.  This  was  an  increase  of  about 
twenty— three  million  bushels  over  the  crcp  produced  in  these  states  in  the  fall 
of  1930.  The  production  in  the  ten  Western  States,  however,  amounted  to 
67,127,000  bushels,  about  26  per  cent  cf  the  Surplus  Late  crop,  and  a  decrease 
of  about  twelve  million  bushels  from  the  1930  production. 


Total  production ''for- the  country  amounted  to  375»|5^S»000  "bushels  or  an  in- 
croase  of  about  forty-two  million  bushels  over  the  1930  (crop,  While  apart  of 
this  increased  production  was  in  the  early  shipping  statjes,  approximately  three- 
fourths  of  this  increase  occurrod  in  the  lat-c-producing  Isections.  This  larger 
late  crcp,  with  the  increase  in  the  Eastern  and  Central  j States,  made  the  marketing 
of  the  Maine  crcp  quite  difficult.,  and  shipments  lagged  ibchind  those  of  the  1930-31 
season  despite  the  increased  "production.  i 

i 

Prices  Lowor.  ! 

This  large  crcp,  located  largely  .in  the  Eastern  £md  Central  States,  had  to 
be  marketed  under  very  unfavorable  conditions  in  "the  tcjrminal  markets.  Depressed 
industrial  conditions  lowered  tho  buying  .power,  of  the  consuming  public,  and  this 
condition,  combined  with  the  heavy  supplies,  served  to  keep  prices  at  a  very  lew 
level  during  the  greater  part  of  tho  Maine  shipping  scalson.  On  December  1,  the 
farm  price  of  Maine  potatoes  was  ootimated  to  be  only  2|o  cents  per  bushel,  or  just 
one-half  the  low  price  in  the  Jail  of  Prices  throughout  the  season  remained 

at  record  low  lcvols. 

Distribution  Eairly  Good.  I 

Tho  distribution  of  shipments  during  the  1931-3^  season  was  fairly  good, 
although  the  number  of  cars  billed"  to  points  in  Michigan,  Ohio,  Indiana,  and 
western  Pennsylvania,  was  lighter  than  during  the  preceding  season.  This  was  par¬ 
tially  offset  by  heavier  shipments  into  the  New  England  States,  and  by  boat  snip- 
meats  to  points  alpng  the  Atlantic  Coast.  Boat  shipments  of  table  stock  were  made 
to  points  as  far  as  Eouston,  Texas,  and  se^ral  cars  wjere  shipped  into  other  Gulf 
ports. 


Early  in  the  season,,  several  cars  were  shipped  {to  western  Pennsylvania  and^ 
to  points  in  the  Ohio  Valley.  Detroit  also  took  sevorjal  cars.  But  after  shipments 
from  New  Tork,  Michigan,  Wisconsin,  and  Minnesota  became  fairly  rheavy ,  stock  from 
those  states  began  to  dominate  these  markets,  and  shipments  of  Maine  stock  into 
mid-wostom  territory  became  rather"  light .  Daring  the!  latter  part  of  the  season, 
however,  shipments  to  points  west  of  Pennsylvania  again  became  somewhat  heavier, 
but  the  total  volume  was  lighter  than  during  tho  1930-31  shipping  season.  Ship¬ 
ments  were  made  to  nearly  all  states  east  of  the  Mississippi  Biver. 

i 
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California 

Colorado 

Idaho 

Maine 

Michigan 

Minnesota 

Montana 

Hehraska 

Kevada 

Wew  Tork 

Horth  Dakota 

Oregon 

Pennsylvania 
South  Dakota 
TJtah 

Washington 

Wisconsin 

Wyoming _ 

'  Tot 


Tot 


314 

243 

4i 

227 

11C 

16 

64 

325 

.  17 


99 

103 

162 

263 

3?S 

22 

Sl 

230 

95 

4o 

193 

55 

14 

61 

255 

=»■ 


S~ ii 


California  7697  569b 
Colorado  1-5467  1,3370 
Idaho  16203  15626 
Maine  24404  34764 
Michigan  '±9833  2C55S 
Minnesota  23931  33602 
Montana  1412  757 
Nebraska  5564  4833 
ITsvada  744  7PC 
New  York  I929S  18628 
North  Dakota  S351  10384 
Oregon  1S42  1615 
Fennsjlvania  5751  4092 
South  Dakota  2703  3560 
Utah  2037  1017 
Washington  5^59  6160 
Wisconsin  21733  17137 


6492 


32386 

31942 

43345 

17450 

31695 

420 

2918 

452 

20123 

6063 

9*7 

3943 

1836 

727 

6695 

16031 


6159 
15^22 
182 71 
38830 
14201 
23163 
1509 
4342 
,719 
li$9S 
4810 
1494 
6027 
1024 

1162 

3979 

16025 


7184 

14200 

@ 

16455 

25C49 

833 

322S 

780 

12573 

4815 

2719 

2630 

513 

1073 

9736 

18153 


79 
1732s 
28305 
40945 
8568 
33432 
1376 

6039 

942 

12320 

7933 

2339 

3375 

2537 

954 

•9612 

15455 


7666T 

13714 

ISSS7 

41111 

i4iS9 

20456 

759 

47S4 

595 

1347S 

633* 

1653 

l4o$ 

8049 

15S5P 


7769 

15560 

19011 

6i4o4 

6337 

22923 

380 

7212 

442 

9208 

6026 

'I.560 

2132 

2144 


814b 

14709 


l^Orl 


7SS7 
18080 
32903 
533*1 
3379 
1 6346 

5?7 

91  oO 

593 

1370c 

4687 

2881 

600 

749 

1044 

S039 

104s4 


£ 
6959 
7526 
25913 
53177 
8810 
19204 
390 

S3C7 

248 

10407 

727S 

3065 

633 

79 

954 

6994 

13304 


Total-  UV  Si  -2-94259  -2^095  252491  -221720  2. 


245334-  257616  245063 
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Ala. 
Ariz4- 
Ark. 

Calif  JJ  .e 

Calif,  s. I: 

Calif .3.2 

Colo. 

Delaware 

Florida 

Georgia 

Idaho 

Ill. 

lad. 

Ioxa 

Zans. 

Ky. 

La. 

Me. 

Hd.  3.S. 

M&.  Other 

Hass. 

Mich. 

Minn. 

Miss. 

Mo. 

Mont. 

Se  or. 

Sev, 

S.H. 

S.J. 


JULY 
17 
26 
162- 
.  Ill 
.  27S 
.  2CS 
1SS 
1C 

4i 


AUG.  SZ?T.  PC?.  SC 7. 

37  3-  2 '  '9 


FSB.  MAS;  APS.  MAY  JUNE 

*  -  -  762  1075 


3-  -431 


1743 

103 

58 

5 

1463 


446  '697  4c4-  399.  330-  -289-  rjr  i46"  $4  19  2 

32  |-i-  -  2  -  9  l  2--  3  -  5 

167  320  -507  2C4  182  232  2C0  113  3  681  856 

539  975  1052  515  846  901  795  100C  588  301  27 

14  -  --  --  --  --  -■ 

7  7  39  2c4  887  647  700  70 

-  -  •  -  -  1  -  -  -  57  I2S  '■ 

1057  2236  2616  209s  2345  2711  2312  3°75  3456  2S4o  665 

4  l  -  1  -  -  25 

-.-64-  -  1-1- 

l  So  79  7  1  .  -  -  1  •  -  2 

878  ~  56  17  6  -  -  9  1  -  -  229 

2S5  57  -  -  -  1  -  -  1  - 

65  4  -  -  -  •  -  -  2  2  962  665 

520  2913^09  3990  4450  5812  5930  7376  764?  5176  3017 

231  5  13  17  -  1  8 

12  -  --  --  --  -- 

6  -  2  1-  -—  11- 

18  262  1094  sss  774  1206  998  10S4  1293  974  219 

24a  1393  3051  137s  600  1017  2294  4341  2704  1310  372 

_  —  —  «*  ^ 


5S2':.  22  17-12 


12  58  30  26  37  35  .44  101  43 

174.  1029  1273  813  S71  1519  1649  745  201  26 

6  18  i<4  59  31  47  37  6 


-  19  159 

-  -  351 

51  4*5  4 


-  -  -  6 

-  -  10  16 

-61  3541  1292  82 


8  10  11  13 


S.Mex. 

8 

2 

mm 

— 

— 

- 

S.Y.CL.I. 

.)  54 

9c4 

1452 

1236 

567 

213 

138 

r  * 

OD 

19 

3 

- 

- 

S.Y.  (Other)  - 

17 

132 

717 

428 

559 

875 

69s 

971 

910 

389 

58 

s.c. 

221 

51 

9 

1 

C. 

1 

— 

— 

84 

204 

5651 

N.Lak. 

- 

4 

584 

302S 

561 

117 

212 

510 

1303 

720 

35 

Ohio 

1 

55 

23 

35 

5 

S 

5 

6 

1 

3 

2 

— 

Okla. 

320 

3 

2 

— 

— 

— 

- 

34 

1470 

C  re~  on 

38 

4i 

137 

361 

461 

370 

453 

347 

486 

287 

100 

>• 

Pa. 

- 

57 

74 

i4o 

74 

34 

7C 

72 

52 

4? 

13 

- 

S.C. 

4 

7 

— 

— 

— 

— 

— 

— 

1080 

564 

3. Dak. 

— 

9 

u9 

6 

— 

— 

4 

1 

10 

- 

- 

Tena. 

liS 

6 

s 

2 

— 

— 

mm 

— 

— 

J. 

72 

Tex. 

S3 

*T 

— 

— 

1 

26 

55 

33 

232 

1C91 

1223 

Utah 

124 

315 

92 

153 

134 

10 

6 

6 

53 

4S 

12 

vt. 

— 

57 

4c 

7 

1 

22 

t-S 

24 

16 

- 

Va.E.S. 

11222 

23S 

27 

i 

*•  0 

Lc. 

8 

1 

— 

r-' 

C. 

- 

Ta »S .3. 

1521 

& 

17 

4 

— r 
* 

3 

mm 

1 

1 

— 

JL 

11/0 

7a. Other 
wash. 

307 

502 

43 

503 

1C17 

1052 

i 

5SS 

366 

450 

567 

721 

558 

380 

/2 

218 

ft  ,7a. 
wis. 

Wyo. 


731  1755  16S4 • 1074  1079  i>66  15S0  i6i4  1133 
10  442  327  l4S  203  307  560  270  .—81 

roI5  ^2477^9 - 1J.303  16,914  217595 


\  9?8  338 

'95  "^za.onT 


TOTAL 

ISoC” 

SO 

'  636 
31(4 
333 
3473 
752s 
24 

26 C2 
192 
25966 

99 

12 

171 

2039 

^7 

1758-' 

52639 

1736 

12 

11' 

SS10 

19202 

193 

1823 

39C 

8300 

248 

71 

5179 

10 

46*2 

5754. 

6020 

7278 

144 

1829 

3065 

633 

1655 

79 

137 

3563 

354 

,225 

14350 
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2TY  &  STATION 

1  -Aug., 

Sent. 

,  CaW- 

L'ov  v 

~$ec. 

Jan. 

.  Psb. 

.  kar.. 

Apr. 

Ir-Iar'- 

Juie 

July 

TOTAL 

3 stock 

.* 

3hland 

— 

'  65 

10  6 

46: 

55 

74 

93 

124 

166 

122 

34 

2 

852 

ridgetrator 

lo 

95 

143 

71 

77 

102 

92 

125 

126 

1115 

73 

20 

1057 

iribou 

47 

381 

S39 

54s 

5?5 

562 

665- 

7b0 

6o3 

4i6 

340 

4l 

5591 

rystal 

a 

- 

'  — ' 

— 

•  1 

7 

35 

4c 

32 

— 

— 

— 

116 

r*er  3 rook 

a 

28 

74 

13 

19 

IS 

21 

24 

42 

!  20 

4 

— 

2S? 

igle  Lake 

— 

13 

37 

13 

■ »-» • 

c 

11 

18 

13 

27 

V 

- 

— 

144 

iston' 

33 

54 

i4i 

126 

154 

167- 

216 

225 

232 

2^o 

172 

26 

1722 

ilrnont 

1 

31 

97 

65 

76’ 

OO 

85 

SS 

92 

33 

4c 

16 

722 

Pairfield 

33 

235 

342 

368 

377 

442 

445 

646 

OOj> 

i^1? 

213 

3C 

4307 

b.  Kent 

l. 

34 

267 

153 

138 

252 

ISO 

23c 

204 

1  ll4 

63 

22 

171s 

renchvillc 

— 

20 

'.$4 

oC 

ICS 

132 

116 

190 

163 

1  23 

67 

13 

105s 

DOdrich 

<* 

c 

72 

155 

128 

on 

129 

137 

l42 

133 

125 

101 

39 

125s 

rand  Isle 

1 

3 

72 

65 

ic5 

146 

65 

112 

17s 

I  72 

4o 

7 

872 

cult  on 

156 

360 

395 

"S 

(\J 

225 

263 

293 

349 

442 

|532 

263 

46 

337S 

eland  Tails 

28 

57 

4S 

47- 

36 

27 

26 

35 

2S 

3 

X 

353 

smtland 

— 

1 

23 

22 

21 

34' 

i<T 

33 

49 

1  20 

15 

3 

237 

2egan 

— 

— 

1 

4 

2' 

12 

13 

4 

11 

4 

1: 

1 

53 

Lae  stone 

4 

274 

269 

273 

C5 

boo 

479 

513 

283 

193 

53 

3134 

Lttleton 

64 

53 

l4i 

71 

76 

75 

92 

81 

69 

51 

35 

15 

£63 

ndlow 

— 

— 

8 

12 

6 

7 

Q 

13 

|  3 

•  - 

- 

>> 

adawaska 

- 

s 

47 

31 

75 

9'1 

39 

S5 

64 

-  -V 
2- 

- 

519 

apleton 

— 

67 

S3 

56 
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137 

l4s 

•162 

261 

55 

w 

4 

123S 

irz  Hill 

1C 

37 

79 

93 
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221 

234 

-75 

224 

•95 

-33 

13 

1666 

i  sardis 

2 

10 

19 

10 

12 

21 

4i 

4o 

50 

*9 

17 

1' 

272 

o'nti  cello 

42 

115 

219 

61 

S3 

110 
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131 
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l45 

63 

0 

s 

1244 

aw  Lima  rick 

14 

56 
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25 

35 

35 

51 

59 

51 

27 

316 

3w  Sweden 
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4s 

65 

62 

46 

61 

54 

66 

70 

'“r* 

4C 

4 

57s 

akfield 

— 

is 

45 

22 

13 

IS 

14 

20 

35 

27 

6 

- 

2  IS 

arham 

- 

25 

51 

67 

58 

79 

60 

100 

106 

52 

23 

'2 

623 

oair 
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10 

37 

19 

12 

29 

29 

55 

57 

27 

14 

7 

297 

ertage 

— 

2 

3 

9 

."0 

O 

6 

20 

2  b  ! 

22 

•* 

O 

- 

109 

resque  Isle 

36 

275 

37p 

250 
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•113 

84 
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3S9 

270 

+3 

3684 

ooinson 

15 

45 

74 

35 

39 

39 

69. 

S9- 

66 

57 

2/ 

6 

571 

t.  Prancis 

1 

5 

4l 

7 

33 

52 

19 

37 

63 

25 

26 

323 

t.  Luce 

- 

,  66 

50 

76 

no 

52 

31 

90 

47. 

4 

59S 

neroan 

1 

"  13 

13 

25 

99 
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Mj 
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103 
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28 

- 
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syma  kills 

- 

17 

39 

22 

IS 

33 

42 

52 

44 

32 

is 

5 

32C 

oldie r  Pond 

— 

1 

81 

42 

4l 

71 

28 

49 

53 
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3 

4 
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qua  Pan 

- 

•- 

4 

2 

lo 

18 

26 
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-rd 

56 

39 

9 

- 

206 
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- 

9 

33 

35 

3C 

23 

23 

21 

37 
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12 
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23 
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63 
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2$3. 
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10 
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allagrac  s 

- 

— 
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6 

6 
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— 

11 

5 

7 

- 

- 

50 
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10 

•  1G1 

237 

1-65 
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314 

247 

247 

240 

237 

93 

12 

2180 

ost  Caribou 

10 

—  r 

.30 

67 

65 

77 

37 

106 

•138 

13S 

3S 

125 

12 

959 
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3 

32 

57 

63 

60 

81- 

86 

109 

107 

49 

3,? 

9 

bo  6 

est  Pro  sere  I 

3.11 

55 

73 

5e 

95 

126 

20s 

204 

100 

1?-l 

74 

10 

intorvillo 

- 

id 

rr 

0 

10 

— 

6 

17 

4 

— 

1 

b4 

ytcraitlock 

— 

6 

4 

2 

6 

5 

1 

- 

- 

24. 

aswell  c:  Hffjvl 

It  on- 

l 

— 

_ 

— 

— 

— 

— 

— 

— 

— 

— 

X 
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23 12 

3352  38-b  4313  5374 

ME 

6714  7019  * 

h  7  IS  .,2968 

522  4983b 
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CA5LCT  S3IPMSSTS  0?  MAIMS  POTATCB S  3Y  COUNTtBS  AND  BILLING  STATIONS 

Season  iQ31*-32;. 

(  Continued) 


COUNTY  &  STATION 

ES39 

Sept 

.  .Oct. 

Nov, 

Dec. 

Jan. 

Feb. 

Mar. 

Aor, 

May  June 

July  TOTAL 

Franklin 

•  •  • 

•  • 

Strong' 

- . 

•v 

1 

mL 

— 

1 

Kennebec 

• 

- 

Waterville 

- 

— 

4 

mm 

mm 

i 

mm 

-  -4 

penohscot 

; 

• 

Bangor 

— ■ 

- 

•l 

-■ 

1 

13 

1.0 

13 

9 

6 

5 

-  -  64 

Bradford 

- 

•- 

l 

> 

— 

7 

4 

10 

-  27 

Corinna 

1 

'25 

So 

35 

25 

77 

69 

73 

75 

62 

4 

-  526 

Dexter 

- 

3 

5 

5 

13 

35 

7 

23 

19 

IS 

1 

-  129 

B.  Newport 

- 

— 

lj 

2 

3 

11 

23 

23 

26 

31 

1 

-  124 

Bn fie Id 

- 

3 

4 

2 

— 

1 

7 

S 

— 

-  25 

Etna 

1 

3 

3 

— 

— 

5 

3 

S 

11 

- 

-  3C 

Holden 

— 

• 

mm 

1 

«L 

1 

Hudson 

- 

— 

— 

6 

9 

10 

7 

7 

4 

— 

-  43 

Kingman 

- 

1 

56 

30 

12 

39 

19 

31 

46 

4c 

3 

-  277* 

La  Grange 

- 

— 

3 

1 

— 

2 

ss 

20 

s 

6 

-  106 

Lincoln 

- 

— 

— 

2 

5 

6 

15 

3* 

30 

16 

l  107 

Newport  Jet. 

- 

— 

i 

3 

3 

12 

23 

as 

37 

10 

1 

-  123 

Worth  Bangor 

- 

2 

• 

4 

1 

3 

— 

- 

- 

-  10 

Old  Town 

— 

_ 

_ 

_ 

/«. 

2 

5 

- 

-  7 

Patten 

- 

6 

16 

17 

5 

34 

4o 

76 

52 

26 

26 

2  300 

Silver  Mills 

- . 

— 

mJ 

3 

s 

10 

s 

2 

5 

— 

-  36 

Winn 

— 

2 

9 

6 

21 

26 

17 

23 

30 

25 

15? 

Total 

1 

4i 
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10s 

79 

270 

256 

397 

365 

305 

ss 

3  '2094 

Piscataoui3 

> 

* 
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— 

_ 

1 

? 

m* 

mm 

— 

— 

“  .  3 
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- 

4s 

’1* 

26 

24 

71 

«3 

129 

i4i 

SI 

10 

-  625 

Guilford 

— 

_ 

_ 

— 

_ 

5 

3 

3 

_ 

1 

— 

-  12 

Milo 

6 

5 

— 

9 

10 

IS 

11 

1 

- 

-  60 

Monson  Jet. 

— 

•v 

„ 

l 

1 

_ 

2 

South  Sebec 

- 

•* 

_ 

4 

14 

9 

16 

5 

— 

-  4s 

Total 

- 

-5^ 

24 

22 

24 

-Ji. 

110 

169" 

_S2_ 

10 

.  7.5.0- 

Somerset 


F&irfield 

Harmony 

Eartland 

Hinckley 

Madison 

Norridgewock 

Skownegaa 

_ Total 

Waldo 

.Belfast 

Brooks 

Thorndike 

Unity 

Wxnterport 

Total 


2 

•3 


9 

7 


9 

7 

7 


10 

s 


6 

3 


7 
12 
•1 

4  I 


5  16  23  25  21  24 


-  11 


S 

S 


_  .  i*  | 

4  4  10  20  7  19  b 

5  5  7  16  6  li  10 

5 — 17  47  29  51"~  ~  27 


_2 


IS" 


-  li 

-  39 


2 

:  ^ 


-  120 


:  & 


ii 


-  c 


-  208 


Washington 
Lanforlh' 
Denny sville 
Forest 
Perry 
Princeton 
Total 
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6  31  14 


5  ll 
2  4 
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3.4-*- 

1'  -  5  7 

- _ 16  15  14  4 
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4 
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UNLOADS  MAINE  POTATOES  IN  46  I  IMPORTANT  MARKETS . 
July  1931  to  June  1932. 


UNLOADS  MAIKE  POTATOES  IN  46  IMPORTANT  MABKETS~( Con 

July  1931  to  June  1932. 
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Akron 


122  72 


7* 


5S6 


Albany 

- 

- 

•  361 

— 

— 

106 

*— 

— 

— 

797 

Atlanta 

1 

— 

304 

4 

107 

11 

34 

13 

— 

73 

928 

Baltimore 

- 

S 

1931 

— 

— 

— 

99 

1 

— 

— 

2910 

Birmingham 

24 

6 

35 

13 

144 

17 

1 

22 

— 

144 

567 

3o  ston 

- 

9 

5977 

IS 

— 

1  — 

— 

7906 

Bridgeport 

- 

— 

501 

— 

— 

mm 
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— 

— 

— 

663 

•Buffalo 

10 

28 

mm 

4 

mm 

1  _ 

_ 

846 

Chicago 

425 

5149 

.. 

U99 

509 

582 

3 

3S9 

25 

4214 

156s4 

Cincinnati 

3 

ss6 

131 

4s5 

382 

65 

8 

133 

- 

123 

3024 

Cleveland 

- 

214 

799 

154 

3 

497 

3 

- 

3 

3309 

Columbus 

— 

63 

25s 

190 

89 

_ 

174 

43 

— 

15 

1332 

Dallas 

130 

•455 

4 

M 

11 

70 

6 

— 

— 

1084 

Dayton 

- 

119 

45 

303 

50 

1 

IS 

31 

4o 

831 

Denver 

553 

97 

— 

3 

15 

A 

1 

1 

- 

91s 

Des  Moines 

4 

97 

_ 

_ 

483 

14 

— 

139 

!  mm 
** 

39 

1166 

Detroit 

l 

222 

J81 

1372 

7 

7 

28 

42 

4687 

Duluth 

— 

— 

«• 

1 

mm 

—  j 

12 

_ 

80 

&1  Paso 

i4o 

78 

— 

4 

mm 

I 

— 

— 

320 

Evansville 

- 

IS 

— 

281 

153 

9 

mm 

19" 

— 

90 

651 

Ft.  7orth 

94 

296 

1- 

— 

22 

55 

mm 

— 

— 

750 

Grand  Bhpids 

S4 

3 

20 

mm 

— 

_ 

3 

416 

Eartford 

— 

— 

357 

— 

mm 

—  | 

_ 

_ 

583 

Houston 

132 

36c 

— 

mm 

67 

mm 

11 

8 

— 

956 

Indianapolis 

- 

158 

58 

625- 

117 

5 

mm 

58 1 

1 

323 

is  67 

Jacksonville 

•• 

s 

11^ 

4 

s 

— 

— 

s 

169 

Kansas  City 

13S 

367 

— • 

— 

590 

462 

— 

307 

- 

- 

2552 

Lexington 

— 

2S 

4o 

29 

99 

— 

179 

lsl 

- 

100 

630 

Los  Angeles 

1 

,2711 

— 

1 

1 

201 

— 

6500 

Lcudsville 

l 

44 

13 

395 

75 

_ 

31 

29 

— 

223 

1060 

Messpkis 

38 

34 

1 

9 

49 

318 

12 

— 

43 

84s 

Milwaukee 

4 

714 

u 

s 

19 

6 

— 

4 

12 

770 

2367 

Minneapolis 

6 

42 

— 

273 

— 

— 

29 

44 

mm 

994 

Nashville 

32 

5 

14 

4 

375 

-r 

- 

26 

- 

272 
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S3 
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O 
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CO 
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Newark 
New  Seven. 

New  Crieens 
New  York 
Norfolk 
C*:iahojra  City 
Onain. 

Peoria 
PaiWatoMa 
Pitts' btargiSi 
Portland,  lie. 
Portland,  0 re* 
providence 
PJ.av:.'-nd 
Eo  fleeter 
Sx;.  Louis 
S  i.Pavl 
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San  Prune is co 
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Ta  rre  Haute 
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flashing  ton 
Worcester 
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— 

53 

2204 

— 

_ 

— 

- 

- 
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- 

- 

- 

113 

30 
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- 

3 

9 

324 
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- 
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~ 

— 

277 
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■  — 
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64 
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2 
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30 
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29 
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— • 
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HAUBon 


Right  or  Way  and  Track  Map 

Bangor  6c  Aroostook  R.R.Co. 

SC44RSPORT  to  Cape,  Junction  and 

Capc  Junction  to  Cape  Jeu-ison 
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ANALYSIS  ;0F  PROPORTIONAL  POINT  TO  POINT  POTATO  COMMODITY  RATES  PROM  BANGOR  5c  AROOSTOOK  MAIN  LINE  STATIONS  BETWEEN  SEARSPORT  AND  VAN  BUREN, 

SEARSPORT,  NORTHERN  MAINE  JUNCTION,  BROWNVILLE  JUNCTION  AND  BRUNSWICK,  MAINE,  SHOWING  THE  MILEAGE  SCALES  RESULTING  AND  BASIS  FOR  SUCH  MILEAGE  SCALES 

(Rates  in  cents  per  100  pounds) 


mm 

V  | 

> 

0 

(Sheet  1  of  I*C.< 
N;-:  . . 

p.  Exhibit  Ho.  24) 

Se&rsport  Scale 


After 

8/18/52 


Over  1  mile  and  not 

"  5  Biles  "  " 

«  2_q  "  "  " 

«  i  e  ti  n  n 


exceeding  5  ndles 
9  10  9 


*  100  9 

"  110  9 

9  120  9 

9  1JD  9 

"  lio  9 

"  150  9 

9  160  9 

9  170  9 

9  ISO  9 

9  190  9 

B  200  " 

-  210  9 

"  220  " 

9  250  9 

*  2kO  9 

•  25Q  a 

n  2oO  M 

9  270  9 


Northern  Maine  Junction 
Scale 


BrcwnviHe  Junction 
Scale 


6  -  11* 
6  -  12i 
6  -  12i 
6  -  12i 
6  -  12i 
6  -  12J 
6  -  12* 
16 
17i 
17* 
l?i 
17i 
171 
17* 
19 
19 
19 
19 
19 
22 
22 
22 
21* 
2k 
21* 
25 
25 
25 
(1)27 
1  27 
1  27 
(1)27 


6-6 
6  -16 
17 
17* 
17i 
17* 
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19 

19 

19 

19 

19 

19 

19 

20i 

22 

22 

21* 

2i* 

21* 

.25 

25 

1  25 
1  27 

(1)  27  • 


Brunswick 

Scale 


From  B.&  Ar. 


Tariff  Authorities: 

B.&  Ar  2272,  2285,2155 

Me.C.  Cl*26f*»  01*555- 
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12  -  16 
28* 

19* 

21* 

22* 

22* 

22* 

22* 

22* 

25 

h 

§ 

25 


(J)  Represents  aH  rates  for  greater  distances  except  from  St,  John  and  St.  Francis  where  rates  are  28*/ 


Brunswick  Scale 
from  MeC-Vanceboro 


H* 
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11*-15 
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11*-16 

11* 

15 
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15 
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15 

25 

15 


Brunswick  Scale 
from  Me C -Calais 


SEARSPORT 


NORTHERN  MAINE  JUNCTION 


Prior 
to 

Miles  8/18/52 


After 

8/18/52 


Miles 


Rate 


Sandy  Point 
Prospect 
Frankfort 
Winterport 
Arey  Siding 
Hampden 
/'North  Bangor 
{  Glenburn 
1  Hudson 
\  Bradford 

)uth  LaGrange 
»yd  lake 
Derby 
Milo 
T&*owi 
Schoodic 
West  Seboois 
Jorcro ss 
Killinocket 
•indstone 
ividson 
stacyville 
Sherman 
Crystal- 
Island  Falls 
Dyer  Brook 
Oakfield 
Ludlow 

L  New  Limerick 
V  Carrs  Mills 
-\Hotdton 
Wiley  Road 
/Littleton 
I  Monticello 
j  Bridgewater 
\Bobinson 
/Mars  Bill- 
Westfield 
Ph&ir 

Presque  Isle 
Maysrille 
ribou 
Stockholm 
New  Sweden 
Jemtland 
Van  Suren 
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12 

12* 
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i2i 
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lk 

lk 

lk 

lk 

1 k 

}5 
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16 

17 

17 

17 

17 

17 
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20 
21 
21 
21 
21 

I 

23 
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2! 


12* 
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11* 
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6 

6 

6 

6 

6 

6 

6 

16 

17* 

17* 

17* 

17* 

17* 

17* 

19 

19 

19 

19 

19 

19 

19 

19 

19' 

19  * 
20* 
22 
22 
22 
22 
2k 

2k 
2k  v 
2k 
2k' 

$ 

25 

25 

25 


Exceptions  which  were  resolved  in  favor  of  defendant: 


To  Sear  sport:  Stacyville,  Wiley  Road,  Littleton  and  Stockholm. 
.To  Northern  Maine  Junction:  Wiley  Road  and  Caribou. 

To  Brownville  Junction:  Hampden,  Davidson  and  Littleton. 

To  Brunswick:  Sandy  Point,  Prospect,  Glenburn  and  Hudson. 
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ANALYSIS  OF  POTATO  RATES  FROM  MAIN  LINE  MAINE  CENTRAL  STATIONS  TO  BRUNSWICK 
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So  supplement  to  this  tariff  will  be  in* tied  except  for  the  purpose 
of  cancelling  the  tariff,  utile**  otherwise  specifically 
authorized  by  the  cotnmi*‘ion 


I.  C.  C.M 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 


Wharfage  Charges  and  Restrictions  Applicable  at 
Bangor  and  Aroostook  Railroad  Wharves^ncy^e^ 

at  Searsport,  Maine 


Item  ho.  1.  USE  OF  WHARF. 


<5> 

V  £  W- 

^  <7- 

\  % 

<<\ 


w 

9 


s 


No  veweh  or  other  water  craft  wi<!  l.e  |  <»rr.itte<!  to  tie  tip  alongside  Pnngor  and  Aroflff&Dfc  Railroad 
uharves  for  reeript  or  dinrharjte  «*f  rar*r<-.  or  for  other  pulsar,  union  substantially  the  entire  dwjco  to  be  re- 
reive*!  or  disehargeil  eotisi^tn  of  eormivxlitieson  wliieh  Bangor  and  Aroostook  Railroad  lias  had,  or  is  to  receive, 
a  rail  haul. 

fltem  No.  2.  TOP  WHARFAGE  AND  SIDE  WHARFAGE. 

t  »n  tonnage  as  to  which  Bangor  and  Aworftoojf  Railroad  lir  ««  had,  or  is  to  receive,  a  rail  haul — No  charge. 

1  t  in  such  (Motion  of  cargo  arrived  or  discharged,  a*  to  whirh  Bangor  and  Aroostook  Railroad  ha*  not  had, 

or  is  not  to  nrcive,  a  rail  Imul  . .  I  cent  |x-r  100  15*.  ! 

i  * 

I 

Item  No.  3.  NO  LOADING  OR  UNLOADING  SERVICES  WILL  BE  PERFORMER  BY  BANGOR  AND  AROOSTOOK 
RAILROAD. 

! 

4f  k-no’i-s  reduction. 


'•Explanatory  Statement.  This  tariff  contains  top  wharfage  regulationa  formerly  |fuhli4«*d  in  M.  I*.  I  .  No.  I1N1  w!iirh  tardT 
b>  Im  |»ro|s*rly  Mij>j4cnicnt«i?. 


Issued  October  31,  1931 


Effective  December  3,  1931 


w.  B.  HILL 

General  Freight  Agent 

Bang or,  Maine 


G.  W.  HUMPHREY 

Asst  General  Freight  Agent 

Bangor,  Maine 


ISSUED  BY 

GEO.  H.  BRIMMER 
Chief  of  Tariff  Bureau 
84  Harlow  Street,  Bangor,  Maine 


O  P.  A.  FTU  No.  IZ«* 


45 


(I.CoCo  Exhibit  No.  25 


M.P.U^C.  NO.  1625 


Not  exceeding  10  miles  . . . 

Ovijr  10  miles  end  not  ove**  30  miles . . 

.  4 

.  5 

**  30  n  **  9  *»  50  n  . 

.  6 

*  50  n  9  9  9  80  *  . 

.  7 

9  80  9  *  n  n  11Q  n  . 

.  8 

9  110  9  9  n  9  140  n  . 

.  9 

■  140  9  9  9  "  180  **  . 

. 10 

9  180  9  9  9  9  220  9  . 

. 11 

n  220  *  9  9  "  260  n  . 

. 12 

*  260  9  9  9  9  300  *  . 

. 15 

(R)  Denotes  reduction. 

(1)  Rates  named  herein  are  to  apply  only  on  Seed 
planting  purposes  along  the  line  of  the  Bangc 

Potatoes  for 

Ir  and  Aroostook  R.R. 

Governed,  except  as  otherwis?  provided  herein,  bj 
Classification,  Agent  A.  H.  Greenly* s  M.P.U.C.-0, 
and  by  supplements  to  or  successive  Issues  of  saJ 
(Rule  24  hot  to  apply). 

1 

\  the  Official 
[C.  No.  51, 

|.d  publication 

DEMURRAGE  AND  CAR  SERVICE  REGULATIONS.  Governed 
Tariff  No.  4-M,  Maine  P.U.C.  No.  38,  and  hy  supp] 
successive  Issues  of  said  publication,  except  thi 
Association  or  local  regulations  at  shipping  poir 
on  file  with  the  Maine  Public  Utilities  Commissic 
and  govern  at  such  points. 

by  B.  T.  Jones* 
.ements  to  or 
it  Car  Service 
it  or  destination, 

>n,  shall  previal 

Issued  Bangor. Me.,  September  30,1932.  Effective  October  3,  1932. 

^  *  7  ,  .  *  ■  j  _ j  i  «  -1 - ■  j 

issued,  on  one  day’s  notice  unaer  special  pei 
Maine  Public  Utilities  Commission,  R.R.  No.  1860 
30,  1932. 

Expires  with  June  30,  1933,  unless  sooner  cc 
extended. 

psis5iua  ui  uue 

of  September 

incelled,  changed  or 

* 

Issued  by 
GEO.  E.  BRIMMER, 

Chi«f  of  Tariff  Bureau, 

Bangor,  Maine 

G.  W.  HUMPHREY,  W.  B.  HILL, 

Asst.  General  Freight  Agent.  General  Freight  Agent. 


G.F.A.  File  No.  1536 
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Amta.  by  which  Seareport  exceeds  Northern  Naine  Jet.  2/  2.5/  3/  3.5/  h/  U.5/  5/.  5.5/  6/ 

No. Origins  l  . “  *T  Z  3  1  ToUl  lU- 

Aata.  hy  which  Searaport  exceeds  Brownville  Junction  2/  2.5/  3/  3.5/  L/  It. 5/  5/  5.5/  6/ 

No .Origins  l  1  4  2  c  j  . .  Total  13. 


COMPARISON  OF  MILEAGE  SCAI.ES  APPLYING  YIA  BANGOR  AND  AROOSTOOK  LOCALLY,  WITH  PROPORTIONAL  POTATO  SCALE  TO  SEARS  PC  Pa 
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COMPARISON  OF  COMMODITY  RATES  01  NEWSPRINT  PAPER 
BANGOR  &  AROOSTOOK  RAILROAD  ORIGINS  vs.  COMPETING  NEW  ENGLAND  ORIGINS 

(Rates  in  cents  per  100  pounds) 

i 


Commodity  15879 

Rate  Miles 


Route 


Authority  by  I.C.Cj  No. 


MiUinocket,  Me. 

East  MiUinocket,  Me. 
Brunswick,  MeJ 

Lisbon  Falls,  Me. 
Pejepscot  Mills,  Mo. 
Lisbon  Falls,  Me. 
Livermore  Falls,  Me. 

Portland,  Me. 
Portland,  Me. 

New  Bedford,  Mass. 
Providence,  R.I. 
New  Bedford,  Mass. 
New  Bedford,  Mass. 
Worcester,  Mass. 

21$/ 

21$/ 

2iy 

21  .$/ 
21$/ 
21$/ 
21$/ 

188 

195 

196 
201 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jct.GT 

an  m  n  mam 

MeC  Yarmouth  Jet  .Me  GT  Portland  B&M  Boston  c/o  NYNF&H 

n  a  n  11  nan  a 

anna  nan  a 

a  a  a  a  a  a  a  a 

MeC  Danville  Jet.  GT  Portland  B&M 

S&Jr  191J 

KeC  Cl^J 

IV  If 

n  m 

IV  V 

1  • 

East  MiUinocket,  Me. 
Pejepscot  Kills,  Me. 
Augusta,  Me. 

Lisbon  Falls,  Me. 
Augusta,  Me. 

Lisbon  Falls,  Me. 
Augusta,  Me. 

Webster,  Me. 

Livermore  Falls,  Me. 
Livermore  Falls,  Me. 
Webster,  Me. 

Madison,  Me. 

Livermore  Falls,  Me. 

Manchester,  N.H. 
New  Haven,  Conn. 
New  London,  Conn. 
Pittsfield,  Mass. 
Hartford,  Conn. 

New  Haven,  Conn. 
Rutland,  Yt. 
Brocton,  Mass. 

New  London,  Conn. 
Hartford,  Conn. 
Worcester,  Mass. 
Springfield,  Mass. 
Rutland,  Vt. 

21$/ 

2^1/ 

25$/ 

25$/ 

25$/ 

25$/ 

2k/ 

25$/ 

25$/ 

25/ 

25$/ 

25$/ 

285 

270 

269 

269 

272 

272 

27k 

287 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jct.GT  Portland  B&M 

MeC  Yarmouth  Jct.GT  Portland  Me.B&M  Worcester  Mass.  NYNH&H 

«  n  tv  *  tt  11  vi  n 

*  B  »  »  «  a  No. Adams  B&A 

"  anna  a  War<J  Mass. B&A  Springfield  Mass .NYNH&H 

"  »  «  a  a  Wopcester  j^S.  NYNH&H 

"  a  a  a  a  Bellowg  Falis  yt#  Roland 

*  *  «  a  a  a  Boston  Union  Fpeight  R.R.  NYNH&H 

"  DanviUe  Jet."  "  .  "  Worcester  Mass.  NYNH&H 

*  "  a  a  i  a  a  Ware  }£&SSm  Springfield  Mass.  NYNEBH 

"  Yarmouth  Jet." 

DanviUe  Jet."  "  "  Ware  Mass.  B&A 

*  *  »  »  a  a  Bellows  Fall  vt>  Rutland 

B&Ar  1915 

MeC  CkOJ5-NH  F2jj25 

MeC  C5195  Ck075 
MeC  CkOJ5-NH  F2lj25 

MeC  C5212,Ck075 

■  n  IV 

ft  VI  tt 

MeC  Cl)075  BSM  1289 
MeC  CJ1J5,C1)075 

1 

b 

East  MiUinocket,  Me. 
MiUinocket,  Me. 

Madison,  Me.  ' 

Augusta,  Me. 

Webster,  Me. 

Augusta,  Me. 

Livermore  Falls,  Me. 
Webster,  Me. 

Madison,  Me .  1 

Boston,  Mass. 
Boston,  Mass. 
Burlington,  Vt. 
Pittsfield,  Mass. 
Providence,  R.I. 
New  Haven,  Conn. 
Pittsfield,  Mass. 
New  Bedford,  Mass . 
Rutland,  Vt. 

zy 

zy 

zu 

zy 

zy 

zy 

506 

I 

299 

500 

50k 

519 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  GT  Portland  B&M 

n  vt  r  tv  *  no  n  o 

MeC  Fabyans  NH  B&M  Wells  River  Vt.  M&WR  Montpelier  CV 
"  Yarmouth  Jet.  GT  Portland  B&M  No.  Adams  B&A 

"  a  a  |  a  a  Union  Fpeigilt  RR.JJYNH&H 

"  "  "  "  "  Worcester  NYNH&H 

"  Danville  Jet.  "  "  B  No.  Adams,  Mass.  B&A 

Yarmouth  Jet.  "  "  n  Boston  Union  Freight  RR. NYNH&H 

"  DanviUe  Jet.  "  n  w  BeUows  Falls  Rutland 

B&Ar  1915 

MeC  C521B,Ck075 
MeC  C5195,Ck075 
MeC  C4075  NH  F2j^25 

MeC  C5195,Ck075 
!  Ck075,NH  F2k25 
■  C5215,ck075  1 

East  MiUinocket,  Me. 
MiUinocket,  Me. 

East  MiUinocket,  Me. 
Webster,  Me. 

Madison,  Me. 

Worcester,  Mass. 
Worcester,  Mass. 
Brocton,  Mass. 
Springfield,  Mass. 
Pittsfield,  Mass. 

25/ 

25/ 

25$/ 

25/ 

25/ 

I 

5J2 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jct.GT  Portland  B&M 

aa  aa  naan  a 

"  "  "  *!  «  «  »  «  »  Boston  c/q 

MeC  Yarmouth  Jet.  GT  Portland  B&M  Ware,Mass.B&A. 

a  a  aa  -a  a  a  a  a 

B&Ar  ljlj 

a  a 

m*c  cjij?,cl)D75 

MiUinocket,  Me. 
Webster,  Me. 

Providence,  R.I. 
Burlington,  Vt. 

25$/ 

25$/ 

5U5 

}k9 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  Me.  GT  Portland  Me.  B&M  Boston  c/o  NH 

MeC  Fabyans  B&M  Wells  River  M&WRR  Montpelier  CV 

B&Ar  1915 

MeC  5218,Ck075 

*  East  MiUinocket,  Me. 
MiUinocket,  Mass. 
Webster,  Me.  ! 

Y/ebster,  Me. 

Providence,  R.I. 
New  Bedford,  Mass. 
Hartford,  Conn. 
Portland,  Vt. 

25$/ 

26/ 

25$/ 

25$/ 

- 

551 

551 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  Me.GT  Portland  Me.B&M  Boston  NH 

aa  an  nnnnn  ana 

MeC  Yarmouth  Jet.  GT  Portland  B&M  Ware  B&A  Springfield  NYNH&H 
"  "  "  "  "  ■  BeUows  Falls  Rutland 

B&Ar  1915 

MeC  Ck075;NH  F2k25 
MeC  C5212,Ck075  j 

MiUinocket,  Me. 

Webster,  Me. 

Springfield,  Mass. 
New  Haven,  Conn. . 

264^ 

zy 

$ 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  Me.GT  Portland  B&M  Ware  B&A 

MeC  Yarmouth  Jet.  GT  Portland  B&M  Worcester  NYNH&H 

B&Ar  1915 

MeC  Ck075,NH  F2l£5 

1  l 

MiUinocket,  Me. 

Lisbon  Falls,!  Me. 
Livermore  Falls,  Me. 

MiUinocket,  Me. 

Berlin,  N.fi.  i 

Madison,  Me. 

New  London,  Conn. 
Utica,  N.Y. 

Jamaica,  N.Y. 

Hartford,  Conn. 
Syracuse,  N.Y. 

New  York,  N.Y. 

28  i/ 

Z9it 

z6y 

28 &S 

}6y 

koi 

h07 

ku- 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  Me.  GT  Portland  Worcester  NYNH&H 

MeC  Yarmouth  Jet.  GT  Portland  B&M  Rotterdam, Jet.  NYC. 

"  DanviUe  Jet.  GT  Portland  B&M  Worcester  NYNH&H  Port  Morris  NYCon  Fresh  Pond  L.I 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  Me.GT  Portland  B&M  Ware  B&A  Springfield  NH 

B&M  Scotts  Jet.  MeC  St.Johnsbury  StJ&LC  Swanton  CV  Rouses  Point  Rutland  NorwoodNYC 
MeC  DanviUe  Jet  GT  Portland  B&M  Worcester  NYNH&H 

B&Ar  1915 

0*075 

B&Ar  1915 

B&M  A2570 

MeC  TO 0 

MiUinocket  Me. 

East  MiUinocket,  Me. 
Webster,  Me. 

|  Livermore  Falls,  Me. 

1  Lisbon  Falls,  Me. 

t 

New  Haven,  Conn. 
Portland,  Vt. 

New  York,  N.Y. 
Utica,  N.Y. 
Binghamton, N.Y. 

27$/ 

27/ 

27$/ 

k28 

k20 

k56 

_ 1 

B&Ar  Dover  Foxcroft  MeC  Yarmouth  Jet.  GT  Portland  B&M  Worcester  NYNH&H 
"  n  *  "  "  ’  *  "  "  BeUows  Falls  Rutland 

MeC  Yarmouth  Jet.  GT  Portland  B&M  Worcester  NYNH&H 
"  DanviUe  Jet.  "  "  B  Rotterdam  Jet.  NYC. 

Yarmouth  Jet.  "  n  Mechanicville  D&H. 

MeC  Cjg?5  HH  P2I)25 
"  <$70,1(075 

- h 

\ 


I  *  V  *  ,  *  *-  ^  0  4ff 

COMPARISON  OF  PRESCRIBED  PROPORTIONAL  RATES  01?  LUMBER  FROM  POUGHKEEPSIE,  NEW  YORK  AND  PORTSMOUTH,  RHODE  ISLAND 

TO 

NEW  YORK,  NEW  HAVEN  AND  HARTFORD  RAILROAD  COMPANY  STATIONS,  SHOWING  THE  PERCENTAGES  THAT  THE  PRESCRIBED  RATES  ARE  OF  THE  CUSS  BASIS 

(Rates  Id  cents  per  100  pounds) 
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B  S 


Authority:- 151  I.C.C.  J91, 


SELECTED 


14 


A. 


I 


B 


24 


(All  of  the  New  England  Class  i  Rds. 


Revenues  and  Expenses: 

Freight  Revenue 
Passenger  Revenue 
Passenger  Service  Train  Revenue 
Operating  Revenues 
Operating  Expenses 
Net  Operating  Revenues 
Averages  per  mile  of  road: 

Freight  Revenue-  ' 

Passenger  Service  Train  Revenue 
Operating  Revenues 
Operating  Expenses 
Miscellaneous  Averages: 

Miles  hauled,  all  freight 
Revenue  per  ton  mile  of  freight 
Operating  Ratio: 

(Expenses  to  Revenues)  per  cent 
Capital  Stock: 

Common 

Preferred 

Funded  Debt  Unmatured: 

Mortgage  Bonds 
Collateral  Trust  Bonds 
Income  Bonds 

Miscellaneous  obligations 
Equipment  obligations 
Long  Term  Debt: 

Total 

Deductions  from  Gross. Income 
Interest  on  Funded"  Debt 
Av.Rate  of  Interest  on  Funded  Debt 


B.&  Ar. 


$ 

$ 

$ 

$ 


7,y£,! 

553,  OH 
857,621+ 
8,565,757 
5,550,250 

5,015,519 


$ 

I 

$ 

* 


12,126 

1,365 

13,650 

8,717 


126.38 
{  0.02278 

%  65.95 

$  7,089,600 
3,1)80,000 

$17,1)01,000 


$  91,000 

$17,1)92,000 

$  866,777 

%  l)-955 


c 


B.&  M. 


I) 6,21+1,697 

II) ,  599,1 


500 

20,561; I70 

69,278,; 


729 


21,61)6 

9,7g? 

Sim 

126.-99 

0.01696 

73.66 

39,1)72,800 

62,229,200 

122,382,500 


7,150,000 

;  129,532,500 

6,335,186 

1).888 


FROM  THE  FORTY-FOURTH  ANNUAL ’REPORT  ON  THE  STATISTICS  OF  RAILWAYS  IN  TH 


EASTERN  REGION  -  NEW  ENGLAB 


D 

E 

F 

G 

. 

•  H  1 

Canadian 

— 

National  System 

Canadian  Pacific  System 

9 

1 

IBHS 

1,1)83,875 

229,818 

557,080 

1,937,581) 

2,236,807 

D  299,233 

8,617 

1,957 

11,251 

.12,989 

67.18 

O.OI512 

115.1*1+ 

1 

1 

1 

1 

1 

2,bol+,726 

None 

’ 

I) 1)2,550 
?2,3?5 

II) 0,i!)5 
596,398 
52l),979 

71,1)19 

91)5 

299 

1,271 

1,119 

119.19 

0.0121)3 

88.02 

3,000,000 

13,191),165 

mm 

531,000 

39,21)1),  585 

1)1,008 

9.101+ 

5,140,505 

888,155 

1,1+1+9,01+0 

6,988,555 

6,792,011; 

1,196,321 

11,61+0 

3,11/ 

m 

1+7.88 

0.01181+ 

82.88 

10,000,000 

12,000,000 

5,000,000 

1,916,000 

18,916,000 

876,01+6 

1+.601+ 

1+76,217 

2'\5|298 

8,1+95 

2,03? 

10,721 

10,536 

11)2.62 

0.009l|8 

98.27 

2,238,550 

2,890,000 

7,057.127 

11)1),  500 
.  2.055 

1 

i 

1,152,08b 

561,077 

586,505 

1 

6,8g 

20,97] 

20,562 

60.(78 

O.Ollot 

j 

96.05 

4 

4 

+ 

! 

t 

t 

1 

r 

r 

! 

i 

1“ 

r 

1 

D 


DISTRICT 


P.S.&  N. 


Me.C. 


Ulster  &  DelJ 


N.Y.K.H.&  B. 


N.Y.Con.Ry. 


Rutland  R.R. 


65,522,068 

k2,27k,9k7 


2,209,752 


112,800 

66,218 

122,79k 

58,226 


111.12 

0.01725 

75.5k 

12,007,100 

5,000,000 

25,195,500 


5,189,000 

26,582,500 


51.15 

5,000,000 

27,555.000 


27,555,000 

1,21*6,650 

k.560 


15 

0.01880 

67,25 

157,118,600 


97,6kk,000 

12,219,200 


259,527,k7k 

11.957,271 


fS 


k95,000 

9,711,000 

kll,996 


71.75 

0.01851 

90.85 

1,900,000 


1,000,000 


SHEET  51 


STATES  FOR  THE  TEAR  ENDING  DECEMBER  51,1950. 


7,585 

AS-! 

10,858 

.  101.97  ■ 
0.01582 

8k.85 

117,800 

8,962,500 

9,216,000 


1,0011,000 

1*0,000 


1,517,210 

i;f| 

26k, 985 


82.57 

O.OI85 

85.12 

15,000,000 


1,709,715 
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2,561,51k 

| 

D  52,000 


■ 


A 


B 


Av  .Miles 
of  Road 
Operated 


10. 

11. 

12. 


S: 

17- 

lb. 

19- 

20. 

21. 

22. 

M: 


29- 


</a 

.  1  ^ 


Bangor  &  Aroostook  R.R.Co.  615.80 

CLASS  II  -  EASTERN  DISTRICT,  NEW  ENGLAND  REGION 
Banre  4  Chelsea  R.R.Co.  21.1*8 

Belfast  &  Moosehead  Lake  R.R.Co.  55-< 

Clarendon  A:  Pittsford  R.R.Co.  '  20.2 

Montpelier  &  Wells  River  R.R.  1*5.  ‘ 

St.  Johnsbury  4  Lake  Champlain  R.R.Co. 

Sandy  River  &  Rangely  Lakes  R.R.  72.1*5 

CLASS  III  -  EASTERN  DISTRICT,  NEW  ENGLAND 
Bridgeton  4  Harrison  Ry.  Co. 

Bridgeton  4  Saco  River  R.R. Co. 

Bristol  R.R.Co. 

Hardwick  &  Woodbury  R.R.Co. 

Hoosac  Tunnel  4  Wilmington  R.R.Co. 

Kennebec  Central  R.R. Co. 

Knox  R.R.Co. 

Monson  R.R.C0. 

Moshassuck  Valley  R.R.C0. 

Marragansett  Pier  R.R.Co. 

South  Manchester  R.R.C0. 

Suncook  Valley  R.R. 

Vermont  4  Providence  Line  R.R.Co. 

West  River  R.R.Co. 

White  River  R.R.Co. (Vt.) 

White  River  R.R.,Inc. 

Wiscaeset  Waterville  4  Farmington  Ry.  Ccj. 

Wood  River  Branch  R.R. Co. 

Woodstock  Ry.  Co. 


REGION 
17. 

21 

4b 


21* 


8.00 

8.16 

§f 

O#  yO 

1.91* 

22.92 

5.09 

as 

19.31* 

1*3.50 

5.62 

13.88 


COMPARISON  OF  STATISTICS  OF  THE  BANGOR  4  AROOSTOOK  RAILROAD  COMPANY  WITH  STATISTICS 
ALL  CLASS  II  AND  CLASS  III  RAILWAYS  IN  THE  NEW  ENGLAND  DISTRICT  OF  THE  EXTERN  REG 


H 


K 


Railway 

Tax 

Accruals 


Net  Operating 
Income 


Total 

Interest 

Charges 


Net 

Income 


Total 

Dividend 

Charges 


Investments 
in  Railway 
Property 


Other 

Investments 


$700,880 

H*,  671 
5,g 
5, 
19/ 
7,?n 
1*02 


275 


1,1 


$2,555,907 

1*2,798 

“1 


D. 


D. 

D. 


D. 

D. 


D. 

D. 

D. 


D. 

D. 

D. 

D. 

D. 


95 

»  •  • 

>.<87 

S,i80 


2,831* 

1.1J5 

1*,582 


i',7io 


2,888 

16,1*56 


$1,557,761 


1*8, 555 

":2 

96,91*1 

$0,21*1 

68,190 


D. 


D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 


2,1*65 

7,761 

a 

1,575 


2,505 
10,655 
15,100 
865 
17,9 1*2 
2,r  " 
2 k,i 
1,857 


5,51*8  !  D. 

1,251  i  D. 


>,16] 

1*,888 


$210,000 
•  •  •  • 
5,l*oo 


$5l*,827,107 

l*9|*,05l* 
661*,1*92 
k95»§p5 
1,1*25,71*0 
1*, 966, 721*' 
1,202,81*5 


175,855 

lSfcoeo 

292,07? 

106,716 

576,288 

19,55$ 

560,612 

706,911 

210,721* 

511,157 

100,175 

516,611* 


$pl,917 


10,885 

158,001* 

9,557 


800 

5,600 

1,965 


1,*600 


1*,850 

19,551* 


1,000 


D  -  Indicates  deficit 


(Capital 

Stock 


Funded  Debt 
Unmatured 


Total  Loni 
Term  Debl 


Total 

Corporate 

Surplus 


Total 

Revenue 

Tons 


Ton  Miles 
Revenue 
Freight 


|  Av.  Miles 
i  Hauled  of 
i  Revenue  Frt. 


*10,^69,600  $17,492,000  j  $17,1*92 


400,000 

643,100 

§,000 
,800 
,849 
540,000 


55,000 

102,250 

100,000 

150,000 

250,000 

40,000 

60,000 

70,000 

150,000 

155,800 

40,000 

225,100 

i50,’ooo 

250,000 

14.9,600 

55,090 

60,000 

250,000 


1,495,000 


47,6oo 


279,000 


2,455 

190 


$5,520,249  i  2,552,711  !  526,765,500  I  128.01 


47,600 

106^250 
•  • 

• '  • 

ioiooo 
•  • 

•  •  • 

kh'.w 

•  • 

•  • 

*4,500 


122,894 
219,867 
108,125 
D.  51,550 

D.5,915,405 
D.  504,855 


2,46: 

“;l 

7l;,Ul 

205,81 

25,25 


22,221 

50,967 

12,760 

126,967 


25,785 


25, 
D.  551, 


D.  1,857 
251,551 
D.  170,685 
27,515 


201,575 

244,868 

212,109 

47,561 


a 

4,144 
18,889 
29,558 
•  •  • 
20,295 
9,127 
60,204 
41,164 
55,292 


10,065 

6,852 

20,716 


1,227,625 

2,461,549 

8,fe;971 

12,080,657 

1,1^7,551 


25,444 

15o,24l 

502,670 

162,560 

74,479 

89,759 

2kb,0kl 

,  579 1 456 
4,515,178 
54,514 
174,262 
79,949 
522,656 


6.00 

27.TO 

i*I 


16.16 

17.OO 

6.14 

•7.51 

IO.51 

y.00 

8.16 

1,49 


10.7° 

15*28 
18 .85 
52.00 
5-62. 
12.94 


At.  Miles 
Hauled  of 
Revenue  Frt 


Ton  Miles 
Revenue 
Freight 


Total 

Corporate 

Surplus 


Total 

Revenue 

Tons 


Total  Lon, 
Term  Deb' 


(Capital 


Funded  Debt 
Unmatured 


& 

SELECTED  STATISTICS  FROM  BANGOR  &  AROOSTOOK  ANNUAL  REPORTS  TO  THE  INTERSTATE  COMMERCE  COMMISSION 
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STATEMENT  CONTAINING  EXTRACTS  FROM  ANNUAL  REPORTS  TO  THE  INTERSTATE  COMMERCE  COMMISSION  BY  THE  BANGOR  &  AROOSTOOK  | 

PERTAINING  TO  THAT  CARRIER'S  FINANCES  1 


%  Vi 


Par  Value  of  Bonds 
Outstanding  at  end 
of  Calender  Year. 

% 

1* 

$11,065,000 

$6,526,000 

11,075,000 

6,526,000 

15,182,000 

6,551,000 

15,558,000 

6,551,000 

19,822,000 

6,551,000 

li*,578,000 

6,551,000 

14,578,000 

6,551,000 

14,578,000 

6,551,000 

ll),578,000 

! 

6,551,000 

11),578,000 

6,551.000 

14,578,000 

6,551,000 

H),578,000 

5,551,000 

14,578,000 

6,551,000 

9,855,000 

6,551,000 

9,858,000 

6,551,000 

Equipment 

Obligations 

$  55,000  at  T% 

1^,000  at  7%. 
1*7,000  at  5i% 

58,000  at  7% 
155,000  at  5b% 

68,000  at  7% 
275,000  at  5b% 


000  at  7% 

000  at  5# 


90,000  at  7% 
1*2?, 000  at  5i55 

100,000  at  7% 
1*88,000  at  5i% 
91,500  at  62 


91,500  at  62 

108,000  at  7% 
549,000  at  542 
126,000  at  62 


Interest  pd.  Dividend  pd. 

Total  Funded  on  Funded  Outstanding  on  Pref.Stock 
Debt  Debt.  Pref.  Stock  at  7% 


$17,424,000 

17,U92,000 

19,726,000 

20,010,000 

20,266,000 

21,1*26,000 

21,675,500 


Outstanding  "  Rate  of  Amt. of  Div.  Total  amt.!  Total 
CoauStock  at  Div.pd.on  pd.on  Dividends  '  Corporate 

$50  per  share  Com.Stock  Com.  Stock.  Paid.  j  Surplus 


$  811,265  $5,1*80,000  $21*5, 600 

897,777  5,1*80,000  21*5,600 

957,1*80  5,1*80,000  21*5,600 

950,560  5,1*80,000  21*5,600 

l,01i*,508  5,1*80,000  21*5,600 

1,016,51*2  5,1*80,000  21*5,600 

1,056,179  5,1*80,000  21*5,600 


21,856,000  j  1,056,567  5,1*80,000  21*5,600 


15,000  at  52" 

116,000  at  72 
166,296  *  (&7% 
610,000  at  542 

22,000  at  555 
121*, 000  at  72 

185,291*  at6&7% 

29,000  at  52 
152,000  at  72 

200,858  at6&755 

56,000  at  52 
68,000  at  52 
88,000  at  52 
107,000  at  52 


22,505,298 

21,71*5,295 

21,791,859 

20,965,000 
20,977,000 
16,2514.,  000 
16,276,000 


1,055,975 

1,051,551* 

1,012,1*05 

990.925 

756.925 
755,695 

805,1*1*5 


5,1*80,000  21*5,600 


5,1*80,000  I  21*5,600 


5,1*80,000  21*5,600 

5,1*80,000  21*5,600 

5,1*80,000  21*5,600 

5,1*80,000  21*5,600 

1,1*80,000  1*5,166 


$7,089,600 

7,089,600 

6,821,700 

5,528,000 

5,528,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 

5,860,000 


$1*96,272  $759,872  '  5578,526  f 

1 

500,259  71)5,859  576,61)2  j 

598.950  61)2,550  570,696 

572,960  616,560  562,101) 

502,01a  5lt5,6la  227,506  j 

251,600  1)75,200  225.587  I 

251,600  1)75,200  222,252 

221.950  1)65,550  205,1)85 

221,950  1)65,550  202,1)67  | 

j 

15i),l)00  1)58,900  192,281) 

15l),l)Q0  598,000  181,61)6 

15l),l)00  598,000  167,581  Jj 

155.850  577,1)50  166,985 

155.850  21)0,600  166,635 

I 

15l),!)00  197,566  16!),7i9  j 
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TWENTY  LARGEST  STOCKHOLDERS  OF  THE  BANGOR  AND  AROOSTOOK  RAILROAD 
AS  SHORN  BT  THEIR  ANNUAL  REPORTS  TO  THE' INTERSTATE  OOMVERCE  COMMISSION 
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•V  Bruohard  &  Son,  Caribou,  Ifelne 
‘Elanlel  "  " 


jerry  Smith 

Brig?*  Hardware  Company 
Gecr-o  S. Robinson 


H 

n 


J.3.  Britton, 


ft5»*  ,  •  Jcrrard.  re.  «  • 

buari-icK  Pro*mce  hrooklyn,UlY# 

w.  r.  i i  -%  .  ... 


C.C.3r«wsr, 

Itlantlo  Commission 
Co., Inc* 

Woodman  Potato  Co., Inc. 
Wilson  Potato  Co., Inc. 


uontloello,  Mains 
Presque  Isle,Ko. 


W 

ft 


•  C.  Crou3*# 

M.A.Sonbom, 

J  .C.S^>lth( 


Crouosvillo,  No*  j 

Dover-Poxcroft  ,Me. 


Easton,  Maine 


S.  Nightingale  &  Co., Inc. Port  Pair field, Me. 

George  Solomon  "  " 

C.A.Powers  &  Company  n  * 

T.  3.  Holt,  "  " 

w.S.Valjar.  "  " 

•  rrer‘  L. Johnson  "  n 

B.Wsqhlin  "  n 

Maine  lotato  Growers  Inc.  **  n 

T.2.Roighton  "  " 

$ki$re*  »  "n 


Fred  Desjardins,  Port  Kent,Me. 

J.H.Sinolair  "  * 

B.G.Cyr  "  H 

Henry  3eland,  w  " 

Fred  3eland  "  ” 

Seiaad  &  Crockett  ”  " 

Lozier  3roe. 


'  '<*•» in-Doherty  Company,  Houlton,  Maine 
Cleveland  Company  £•*■•  m  n 

IffE.Mooers,  n  w 

P.C.  Soule  w  " 

3.3.  Green  "  " 

R. 2. Crockett  "  w 

Houlton  Potato  Company  "  " 


F  •  X*.  Ruth 
Lom,F.Parent, 


Carl  Wilder r 
W.C.  Grouse-, 


Sherman,  Maine 
Van  Buren,Me. 

Waehhurn, Maine 


American  Pyuit  Grower#  Ir.c.  n 


Oaivoll  H.  V.’ilj 

V.S.Prost, 

Malcolm  D. Smith 

J. Alien  Smith, 
P.H. Thomas, 


Kerzner  &  Meltzer 


lor  M  • 
West  field, Maine 

»  n 

li-sardis ,  Maine 


Salmon  Lake  Seed  Co.,  Perhas,  Maine 


Philadelphia,  Pa. 


Fred  W.JfcBumie, 


Mars  Hill,  Ifelne 
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(a  >15206  (b } 27534  (c)30773  (d)27799  (©>32256  (f)30449  (g)30655  (h)50312  (1)47593  (J)43117 


Total  for  Staten  24404  34764  43145  38830  42607  40945  41111  61404  53381  53177 


Above  figures-  taken  from  "Maine  Potato  Deal"  ionued  by  United  State3  Department 

of  Agriculture.  * 
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Average  Street  Price  of  Potatoes,  per  barrel  16$  lbs.,  paid 
to  Grower  mt  Caribou,  Me.,  from  Season  1921-22  to  1931-32 
inclusive,  by  months,  based  on  daily  average.  j _ 


1921-22 

1922 -23 

1923-24 

1924-25 

id 

25-26 

1926-27 

August 

03.21 

§1.18 

£3.05 

01  .50 

r 

2.08 

(.2.50 

September 

2.39 

.99 

1.92 

1.15 

2.16 

2.27 

October 

2.11 

1.13 

1.85 

.09 

2 

J.S1 

3.36 

November 

2.13 

1.35 

1.84 

.82 

3 

)  .52 

3.70 

December 

2.07 

1.12 

1.75 

.81 

L88 

3.45 

January 

2.56 

1.07 

2.19 

.92 

€ 

t>  .26 

3.20 

February 

2.06 

1.14 

2.23 

1.00 

C 

V 

[  .99 

2.93 

March 

1.81 

2.02 

2.23 

.74 

t 

.45 

2.91 

April 

1.24 

2,72 

2.39 

.66 

l 

.39 

2.81 

May 

1.01 

2.05 

2.35 

.84 

i 

i .  o3 

4.57 

June 

.50 

1.11 

2.34 

.73 

3.26 

4.13 

July 

—  - 

— 

-  - 

.64 

—  ■ 

Year  average 

01.92 

01.53 

$2  .IS 

0  .89 

|.95 

/  OA 

1927-28 

1928-29 

1929-30 

1930-31 

1931 

70 

August 

$1.59 

— 

y2 .91 

(11.50 

x  1 

V  • 

85 

September 

1.34 

S  -79 

3.29 

1.93 

1 

1 

•l 

55,/ 

October 

2.33 

.91 

3.32 

1.84 

•1 

44^ 

November 

2.26 

.93 

3.03 

1.64 

December 

2.08 

.93 

3.12 

2.03 

52 1( 

January 

2.25 

1.07 

3.50 

1.91 

ei\ 

-February 

2.92 

.91 

3.15 

1.81 

46  y 

March 

S.iT 

..00 

2.78 

1.97 

6Zy 

April 

2.63 

1.11 

3.79 

2.05 

May 

1.27 

1.34 

2.65 

1.27 

sg&i 

June 

.44 

.59 

2.00 

•  85 

P2X' 

July 

“  — 

.50 

—  — 

— 

Year  average 

02.06 

C  .91 

(.3.05 

Ai  rr- 
V1  .  /  a. 

0 

p2 

11  year  average  based  on  yearly  average  £‘.2.09  per 
barrel  of  165  lbs. 
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HI  STORY  OF  RATES  IN  CENTS  PER  100  LBS.  ON  POTATOES,  CARLOADS 

TO 

SEARSPOR'?,  ME  (STOCKTON  HARBOR),  (See  Reference  Letters  a  to  3  inclusive). 

FRCK 


Effective 

Date 


Tariff  Authority _ . 

"ICC  JEPUC  Local  Tariff 

No. _ No. _ No, _ 


Shennan 

Houlton 

Me. 


Mars  Hill 
Presque  Isle 
Caribou 
Me. 


Lime st one. 
Me. 


Van  Buren 
Me. 


Madairaska 

Me. 


Oarload 
Minimum 
Lbs . 


11/16/05 

9/10/06 

9/10/06 

4/15/0? 

9/Z/07 

9/4/08 

8/5/10 

8/26/12  Intrastate) 
9/25/12  Interstate) 

ll/l5/12Intra state) 
ll/25/12Int erst  at  e ) 

1/8/13  Intrastate) 
1/11/13  Interstate) 

6/28/13 
9/21/14 
11/10/17 
6/25/18 


11/28/18 

8/26/20 


a  LCT  92 


b 

b 

b 

b 

b 


n 

tt 

n 

t» 


139 

140 
165 
189 
236 


(1)6.1 


8* 


(2)7.1 

(2)7.1 


(1)14.4 


13* 


145 


~4US: 

im 


c  L  T  291 
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Comparison  of  Potato  Commodity  Rates  to  Searsport,  Me. 
proportional  1st  and  5th  class  rates  and  local  1st  and  5th 

_ Rates  are  In  Cents  per  100 


(See  Note  2)  from  Representative  Bangor  and  Aroostook  R 
class  rates  from  the  same  points  (See  Notes  1,  2  and  3) 
lbs. 


.R.  Points  with  contemporaneous  3fil 


tness 


Effective 

-  « 


8/21/09 


8/3/10 


Tariff  x.uthority 

-  MPTETflo. 

! ICC  (Except  as 
notea) 
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ato  Com. Rate 
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1 

(4)  £56 

P 
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• 
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- 
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16 
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— 
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LC 
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21 
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P 
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• 
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62 
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F 

15 

1054 

S.5 

G  2  S  5 

PC 

70* 

29 

22.0 
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22.8 

56.6 
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HOUSTON.  ME. 
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37*  55 

97  J-  59 
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(5) 
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17.9 
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25.0 

17.9 
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18.6 
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42.9 
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(5) 
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23.6  54.5 
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42.9 
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40.0 
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20.0 
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40* 
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70 
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19.3 


23.4 

20.4 
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40.6 
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38.6 


87 
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19.4 
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23.5 

20.5 
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19.6 
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o9.0 
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22.9 


58.8 

57.0 
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50 
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20.5  51.0 
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22.9 

22.6 


57.5 
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43* 

45 
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22.0 
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19.3 

19.0 
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43* 

45 


22.9 

22.6 


57.5 

56.8 
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23.4 

22.3 


58.6 

56.7 
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22.0 

21.4 
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53.4 
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17.9 
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58.0 
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22.9 
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100* 
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21.9  43.6 
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23.0  56.9 
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124 
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22.6  56.6 

22.2  55.4 
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44* 

45* 
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22.0 
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24.7 
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23.5 
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56.4 


22.1 

19.8 
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oo 
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24.6 
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YJITNESS 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 

POTATOES  DELIVERED  CONNECTIONS  AT  ALL  JUNCTION  POINTS,  SEASONS  1921-1922  TO 

1931-1952  INCLUSIVE 


Season 


No#  Me  ♦  Jet 


Dover- 

Foxcroft 


Brcwnville 

Junction 


Leonard 


1921-1522 

27444 

199 

778 

1 

28422 

1922-1923 

17763 

104 

86 

0 

3  17958 

1923-1924 

25056 

232 

62 

25.350 

1524-1925 

31236 
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12? 

316.16  " 

1525-1926 

28169  _ 

an... 

360 

.  23720 

1926-1927 

30550 

266 

669 

2 

3146.7 

1927-1926 

29356 

268 

846 

304  70 

1923-1929 

29526 

133 

1552 

3  IT121&: 

1929-1930 

46280 

94 

1106 

1 47460  j 

1950-1931 

38739 

139 

1593 

4 

1531-1932 

30380 

48 

• 

574 

31002- 

POTATOES  DELIVERED  RAIL  AND  BOAT 

CONNECTIONS  AT  ALL  POINTS 
1931-1932  INCLUSIVE 

** 

SEASONS  1921-1922  TO 

SEASON 

•DIAL  CAR* 

1921-1922 

28422  A 

1922-1923 

17953 

1923-1924 

25350 

1924-1925 

1925-1926 

28983 '  y 

1926-1927 

31437 

1927-1928 

30470 

1928-1929 

31216 

1S29-1930 

47480  4 

1930-1931 

40475  T 

**1931-1932 

43417 

♦♦Deliveries  for  Season  1931-1932  include 

1393  cars  received  from  CP 

STATEMENT  OF  DESTINATIONS  OF  POTATOES  THROUGH 
THE  PORT  OF  SEARSPORT,  SEASON  1051-32  AS 
FURNISHED  BY  VARIOUS  STEAMER  LINES .  | 


Number  of 


Destination 

Cars 

Boston, 

Mass . 

CD 

M 

New  York, 

N.Y. 

1272  * 

Brooklyn, 

ft 

522 

Jersey  City, 

N.J. 

97  V 

Port  Newark, 

ti 

1414  / 

Baltimore, 

Md. 

V 

1819  j 

Philadelphia, 

Pa. 

2986^ 

1 

Norfolk, 

Va. 

984 

Charleston, 

S.C. 

515 

Savannah, 

Ga. 

557 

Jacksonville, 

Fla. 

563 

Tampa , 

u 

136 

Miami , 

tl 

198 

'New  Orleans, 

La.  • 

238 

Houston, 

Tex. 

158 

12415 

Average  21  Tons  per  Car# 


U.C.C.  Exhibit  No.  72) 


Heater  Refrigerator 


1921-1922 

15175 

*885 

2422 

1658 

28140 

1922-1923 

7811 

7068 

2608 

649 

17936 

1923-1924 

11249 

9540 

3453 

1074 

125316 

1924-1925 

14772 

7081 

3636 

6332 

31871 

1925-1926 

12220 

1838 

2364 

12353 

i 28 775 

1926-1927 

11334 

175 

841 

18912 

31312 

1927-1928 

•  10942 

0 

251 

19336 

30579 

1928-1929 

10079 

0 

7 

21104 

131190 

1929-1930 

13340 

0 

0 

34005 

47345 

1930-1931 

5707 

0 

0 

34409 

140116 

•1931-1932 

10633 

0 

0 

30818 

141451 

•During  the  season  1931-1932,  1874  box  and  3641  refrigerator  cars  v*ere  loaded  on 
the  Bangor  and  Aroostook  RR,  to  Searsport;  439  box  and  1463  refrigerator  cars 
aere  reoeired  frcn  comeotions,  ranking  a  total  cf  2313  box  and  10104  refrigerator 
oars  nored  to  Searsport, 


STATEMENT  SKFTNG  HUMBER  OF  CARS  POTATOES  LOADED  ON  THE  BANGOR  AND  AROOSTOOK 
RAILROAD,  SEASONS  1921-1922  TO  1931-1932  INCLUSIVE,  TOTAL  BUSHELS  SHIPPED,  TOTAn 

'  TONS,  AND  AVERAGE  3USIELS  AND 
TONS  PE?.  CAR 


AVERAGE  BUSHELS  Avg.Tone 
-  er  Car 


No.  of  Cars 

Total 

Season 

Loaded 

Bushels 

1,324,926 


Fraa  MsC 

TOTAL  CARS  TO 

9  . 

8,545 

196 

21.8 

SEARSPORT 

12417 

8,696,384 

260,891 

21.0 

kri 

1921-1922 

28140 

1922-1923 

17936 

1923-1924 

25316 

1924-1925 

31871 

1925-1926 

28775 

1926-1927 

31312 

1927-1928 

30579 

1928-1929 

31190 

1929-1950 

47345 

1930-1931 

40116 

•1931-1932 

41451 

•To  Searsport 

fraa  BAR  Pts. 

10515 

To  Rail  Connections 

fraa  BAR  Pts. 

30936 

19,979,400  599,382 
12,483,456  374,504 
17,240,196  517,206 
21,S12,925  645,388 
18,962,725  563,883 
20,728,544  621,656 
20,151,561  604,547 
20,866,110  625,9*3 
31,484,425  944,533 
26,596,908  797,907 
27,896,523  e36,896 


7,364,915  220,947 

20,531,608  615,948 

Receired  Free  Connections 
for  Searsport 


710 

696 

681 

675 

659 

662 

659 

669 

665 

663 

673 


21.3 

20.9 

20.4 

20.3 

19.3 

19.9 

19.8 
20.1 
20.0 

19.9 

20.2 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 


CLASSIFICATION  OF  IQPIPICNT  LOADED  WITH  POTATOES  ON  BANGOR  AND  AROOSTOOK  RAILROAD 
SEASONS  1921-1922  TO  1931-1932  INCLUSIVE 


B.A.R • 


B.A.R. 

Class  Rates 


Commodity 


to 


Rate  Searsport,  Me. 

on  Potatoes 

Carloads  to  Propor- 


FROM  Searsport,  Me.  Local  tional 


Distance 

Point 

i 

(i) 

1st  5th 

_ (2) _ 

3  ct 
(3) 

5th 

Miles 

4 

124 

Sherman 

25 

98 

34 

71 

25 

161 

Houlton 

25 

111 

39 

89 

31 

192 

Mars  Hill 

30 

120 

42 

102 

36 

207 

Presque  Isle 

30 

123 

43 

107 

37 

221 

Caribou _ _ _ _ 

30 

_ . — 128 

/C§) 

107 

37  . 

237 

Limestone 

SO" 

12§~ 

45 

ri5” 

40 

246 

Van  Suren 

31^ 

134 

47 

115 

40 

259 

Madawaska 

33 

134 

47 

120 

42 

(1)  B.A.R.  -  ICC  No,  2272  (MPUC  No,  1588)  Supplement  No. 

(2)  "  MPUC  No.  1581, 

(3)  "  ICC  No.  2266  (MPUC  No.  1582) 


NOTE*  The  fates  sho  -n  herein  are  basic  rates  and  do  not 
Ex  Parte  103  increases  if  any. 


Class  Rates  for  Distances  Shown  Under  Following'  Seales  in 
I. C.C. Docket  No.  15879 


Appen¬ 
dix 
U  -h  ? 


Appen¬ 

dix 

H 


ppen-  Appen-  Appen¬ 
dix  dix  dix 

G+F  G  E-PF 


ippen- 

dix 

E 


1st  5th  1st  5th  1st  5th  1st  5th  1st  5th  1st  5th 


78 

27 

72 

25 

71 

25 

'  65 

23 

68 

24 

62 

22 

1  86 

30 

79 

28 

79 

28 

72 

25 

76 

27 

69 

24 

1  92 

32 

85 

30 

84 

29 

77 

27 

80 

28 

75 

26 

'  94 

33 

87 

30 

86 

30 

79 

28 

82 

29 

75 

98 

34 

90 

v  32 

90 

32 

82  . 

29 

86 

30 

78 

99 

35 

91 

52 

91 

32 

83 

29 

87 

30' 

79 ' 

28 

103 

36 

95 

33 

94 

33 

86 

30 

90 

32 

82 

29 

103 

36 

95 

33 

94 

33 

86 

30 

90 

32 

82 

29 

include  the 


Comparison  of  Commodity  Pates  on  Potatoes  with  First  and  Fifth  Class  from  Representative 
Bangor  and  Aroostook  R.R.  Points  to  Se&rsport,  Northern  Maine  let.  Brunei  Mr  »nr 
North  Bangor  and  Nermon  Center.  Maine. _ __ _ *  orunsv.ic*,  aangor, 


7TJ 


SSARSPORT, 

XZ] 


3T 


MAINE 

nn 


— rsi 

Local 
Pot¬ 
ato 
Rate 

Local  1st  of  1st  5th  of  5th  1st  of  1st  5th 

Pot-  Class'  Cl-ss  Class  Class  Cl-ss  Class  Class 

a to  Local  Local  Loc-1  Local  Propn.  Propn.  Propn. 

Miles  Rate  Rate  Rate  Rate  Rate  Rato  Rate  Rate 


Local 

Pot¬ 

ato 

Rate 


nr 

Locu.1 

Pot¬ 

ato 

Rate 


T3T - 5T 


yo 

Losal 
pot¬ 
ato 
Rate 
of  5th 
CJ._ss 
Propn. 
Rate 


ITT 


Propn 

Pot¬ 

ato 

Miles  Rate 


Propn. 

rot^to 


T3T 


NORTHERN  MAINE  JCT,  M&IN2 

T— 

Propn. 
Pot¬ 
ato 

Rate  Rate 

lst^  of  1st  5th  of  5th 
Class  Class  Class  Class 
Propn.  Propn.  Propn.  Propn. 
Rate  Rat©  Rate  Rate 


Me. 


Sherman 

124 

25 

98 

25.5 

34 

73.5 

71 

35.2 

25 

100.0 

95 

19 

71 

26.8 

25 

76.0 

Houlton 

161 

25 

111 

22.5 

39 

64.1 

89 

28.1 

51 

80.6 

132 

19 

85 

22.4 

30 

63.3 

Mars  Hill 

192 

30 

120 

25.0 

42 

71.4 

102 

29.4 

36 

83.3 

163 

24 

98 

24.5 

34 

70.6 

Prescue  Isle 

207 

30 

123 

24.4 

43 

69.8 

107 

28.0 

37 

81.1  v' 

178 

24 

102 

23.5 

36 

6©  .7 

Caribou 

221 

30 

128 

23.4 

45 

66.7 

107 

28.0 

37 

81. 

192 

24 

102 

25.5 

36 

66.7 

Limestone 

237 

30 

129 

25.3 

45 

66.7 

115 

26.1 

40 

75.0 

208 

24 

111 

21.6 

39 

61.5 

Van  Buren 

246 

31* 

134 

23.5 

47 

67.0 

115 

27.4 

40 

78.8 

217 

25 

111 

22.5 

39 

64.1 

Madawoska 

i 

259 

33 

154 

24.6 

47 

70.2 

120 

27.5 

42 

78.6 

230 

27 

118 

22.9 

41 

65.9 

To 

3RUNSWICK. 

MAINE 

' 

\ 

14) 

’(ST 

(5) 

16) 

~m  w 

(8) 

£ 

-V 


1st 

Joint  Class 
Potato  Joint 
Miles  Rate  Rate 


Joint 
Potato 
Rate 
of  Joint 
1st  class 
Rate 


5th 

Class 

Joint 

Rate 


Joint 
Potato 
R  te  of 
Joint 
5th 
Class 
Rate 


Joint  Propn, 
Propn.  1st 
Potato  Class 
Rate  Rtte 


Joint 
Propn. 
Potato 
Rate  of 
1st  class 
Propn. 
Rate 


Propn. 

5th 

Class 

Rate 


Joint 
Propn 
Potato 
Rate  of 
Propn. 
5th  class 
Rate _ 


Sherman 

197 

51  > 

98 

32.1 

34, 

92.6 

25 

82* 

30.3 

31 

80.6 

Houlton 

234 

31* 

114 

27.6 

40 

78.3 

25 

96* 

25.9 

26 

69.4 

Mars  Hill 

265 

36* 

125 

29.2  / 

44 

6o.O 

£9 

109* 

26.5 

40 

72.5 

Presque  Isle 

280 

129 

28.3/ 

45 

81.1 

29 

1131 

25.6 

42 

69. 0 

Caribou 

294 

36* 

129 

-28.3  v 

45 

81.1 

29 

113* 

25.6 

42 

69.0 

Limestone 

310 

36* 

1^4 

47 

77.7 

29 

122* 

23.7 

45 

64.4 

Van  3uren 

319 

38 

134 

28.4 

47 

30.9 

31 

122* 

25.3 

45 

68.9 

Madawoska 

332 

39? 

lo8 

28.6 

48 

82.3 

32 

129* 

24.7 

47 

•68.1 

SfcNGOR,  MAINE 

NORTH 

BANGCR.KE. 

— 

HERH0N  CENTER, 

MAINE 

W - 

1st 


Joint 
Potato 
Rate  of 
Joint 


From 


Joint 
Pot-  Class  1st 
ato  Joint  Clos3 
Miles  Rate  Rate  Rate 


5th 

Class 

Joint 

Rate 


Joint 
Potato 
Rate  of 
Toint 
5th 
Class 
Pate 


Me. 

Sherman  100  25*  75  34.0 
Houlton  157  25*  95  27.4 
Mars  Hill  168  50*  106  28.8 
Presque  Isle  183  50*  111  27.5 
Caribou  197  50*  111  27.5 
Limestone  215  30*  119  25.6 
Van  Buren  222  32  119  26.9 
Nadavaska  235  33*  124  27.0 


(1)  3.A.R.* -  ICC  No.  2272,  Supp.  No.  2. 

(2)  "  YPUC  No.  1581 

(5)  »  ICC  Na.  2266 

(4)  "  ICC  NO.  20o0 

(5)  F.  VanUmrner sen’s  ICC  No.  158 

(6)  3  .A. R. -ICC  No.  228o 


26 

33 

37 

39 

39 

42 

42 

43 


98.1 

77.3 

82. 4 

78.2 

78.2 
72.6 

76.2 
77.9 


Local 
Potato 
Miles  Rate 


Local 
1st I  5th 
Class  Class 
Rate  Rate 


90 
127 
157 
172 
187 
202 
211 
24 


None 

except 

Bangor 

rate 

under 

inter¬ 

mediate 

applica¬ 

tion 


75 

95 

106 

111 

111 

119 

119 

124 


26 

35 

37 

39 

59 

42 

42 

43 


I5T 


* 


Miles 


Joint 

Potato 

1st  Rate  of 

Joint  Class'  Joint  1st 

Potato  Joint  glass 

Rate  Rate  Rate 


Joint 

Potato 

5th  Rate  of 
Class  Joint  5th 
Joint  Class 
Rate  Rate  / 


96 

133 

164 

179 

193 

209 

218 

231 


51* 

31* 

36* 

56* 

a 


36* 

J*8 

39* 


81 

100 

111 

117 

117 

122 

122 

127 


38.9 
31.5 

32.9 
51.2 
51.2 

29.9 
31.1 
31.1 


28 

55 

39 

41 

41 

43 
45 

44 


lit  .8 
90.0 
95.6 
89.0 
89.0 
84.9 
83.4 
89.8 


(7)  1st  class  to  Nortnem  Maine  Jcr.  ,Me.  ,HAR-ICC  No. 2266  plus 

11?^  1st  class  proportional  rate  HCRR-ICC  No.  C  43o5 

(8)  5th  class  to  Northern  Maine  Jct.,Me. , 3AR-ICC  No.  2266  plus 

,  c.v.  .rn.inrtioiwl  rate  Mr*.RR-Tf!f;  No.  C  4335 


6/  5th  class  proportional  rate  HCRR-ICC  No. 
(9)  3a R-ipUC  No.  1619 

Propn.  means  Proportional. 


P  R  V  C 


I 


mm 


125511 


Witness: 


tatement  Shoeing  Relative  Levels  of  Present  Rites  on  Potatoes,  carloads,  fran  Typical  Origins  in  Aroostook  County  to  Saarsport,  He.,  with  Rates 
on  Potatoes,  carloads.  Prescribed  or  Approved  by  the  Interstate  Commerce  Conniss Ion  for  Application  in  Other  Territories  for  Similar  Distances. 


TO  SEAR  SPORT.  ME. 

- £ - *—5 - 

(3)?resent  (4)?resent 

Potato  Local  Percent 

Miles  Rate  1st  class  A  of  ? 


(5)rresent 
Proportional 
1st  class 


Percent 
a  of  C 


(6) 

35£  Appendix 
E-Docket  15879 


(7) 

50#  K  2  Scale 
Docket  13404 


(8) 

27+55  Southwestern 
Beale (Docket  13555) 


^  W  ' 

27$#  Western!  Trunk 
Line  Scale  (Docket 


All  rates  are  in  cents  per  100  lbs. 


cket  17000  ?art2) 


1  -  .  :  Zone  1 

Zone 

Ashland, 

Me. 

187 

$  .30 

Cl.  18 

25.4  fo 

$  .38 

30.6>5 

%  .25 

c  .25 

C  .29 

C~T2b 

Bridgewater, 

"  1 

185 

.28 

1.18 

23.7  y 

.98 

23.6 

.25 

.29 

.29 

.25 

.28 

Caribou, 

n 

221 

.30 

1.28 

23.4 

1.07 

28.0  ^ 

.27 _ 

.32 

-32_ 

.27 

.30 

Easton, 

tt 

205 

.30 

1.23 

24.4 

1.07 

28.0 

.26 

rsi" 

?ol 

.'26 

- 

.29 

Fa  i  mount , 

» 

20d 

.30 

1.23 

24.4 

1.07 

28.0 

.26 

.31 

.31 

.26 

.29 

Fort  Fairfield, 

rt 

215 

.30 

1.25 

24.0 

1.07 

28.0 

.27 

.32 

.51 

.26 

.30 

Fort  Kent, 

259 

‘  .3lf 

1.25 

24.4 

1.15 

27.4 

.28 

.33 

.33 

.28 

.31 

French-/  ilie. 

it 

251 

.33 

1.34 

24.6 

1.20 

27.5 

.29 

.34 

.34 

.29 

.32 

Goodrich, 

it 

231 

.30 

1.29 

23.3 

1.15 

26.1 

.28 

.33 

.33 

.28 

.31 

Grand  Isle, 

261 

.33 

1.37 

24.1 

1.20 

27.5 

.29 

.35 

.35 

.29 

.33 

Houlton, 

tf 

161 

.25 

1.11 

22.5 

.89 

28.1 

.24 

.29 

.28 

.23 

.26 

Limestone, 

n 

237 

.30 

1.25 

23.3 

1.15 

26.1 

.28 

.33 

.33 

..28 

.31 

Littleton, 

rt 

170 

.28 

1.11 

25.2 

.94 

25.8 

.24 

.29 

.28 

.23 

.26 

Madawtj  ska , 

n 

259 

.33 

1.34 

24.6 

1.20 

27.5 

.29 

.34 

.34 

.29 

.32 

Mapieton, 

*t 

159 

.30 

1.20 

25.0 

1.07 

23.0 

.26 

.51 

.30 

.25 

.29 

liars  Hill, 

it 

192 

.50 

1.20 

25.0 

1.02 

29.4 

.26 

.31 

.30 

.25 

.29 

Monticello, 

:t 

174 

.28 

1.14 

24.6 

.94 

29.6 

.25 

•  wV 

.29 

.24 

.27 

New  Limerick, 

155 

.25 

1.08 

23.1 

.85 

29.4 

.23 

.28 

.27 

.23 

.26 

New  Sweden, 

tf 

230 

.31  + 

1.28 

24.6 

1.15 

27.4 

.27 

.32 

.32 

.27 

.30 

per  nan. 

it 

212 

.30 

1.25 

24.0 

1.07 

28.0 

.27 

.52 

.31 

.26 

.30 

Presque  Isle, 

.t 

207 

.30 

1.23 

£4.4 

1.07 

28.0 

.26 

.51 

.31 

.26 

.25 

Robinson , 

n 

185 

.28 

1.18 

23.7 

1.02 

27.5 

.25 

.30 

.29 

.25 

.28 

St.  Luce, 

•t 

249 

.35 

1.34 

24.6 

1.20 

27.5 

.25 

.34 

.54 

.29 

.32 

Sherman, 

*t 

124 

.25 

.98 

25.5 

.71 

35.2 

.22 

.26 

.25 

.21 

.23 

Van  Barer., 

tt 

246 

•211 2 3 4 5 * * 8 9 

1.34 

25.5 

1.15 

27.4 

.25 

.54 

.34 

.29 

.32 

Washburn, 

£07 

•oO 

1.23 

24.4 

1.07 

£8.0 

.26 

.51 

.31 

.26 

.29 

Westfield, 

tt 

137 

.20 

1.20 

25.0 

1.02 

25.4 

.26 

.51 

•o0 

.25 

•2S 

(1)  Origins  shorn  ire  all  that  shipped  50 0  cars  or  more  by  rail  during  1931-1032  shipping  season. 

(2)  Authority  of  3&Ar.  ICC  2155 

(3)  Authority  of  3SJLr.  ICC  2^72  (Supp.  2). 

(4)  Authority  of  3?Ar.  JSUC  No.  1581 

(5)  Authority  of  3&Ar.  ICC  2266 

(6 1  Basi3  approved  by  Interstate  Commerce  Commission  in  136  ICC  371  from  Maryland  and  Virginia  to  Providence,  R.  I.  South  Carolina 

{7}  Sasis  prescribed  by  Interstate  Commerce  Commission  in  172  ICC  596  frern  Virginia,  North  Carolina  d  South  Carolina  to  Tennessee,  Georgia,  2:orth  Carolina/ana  Trentucky. 

(8)  Basis  prescribed  oy  Interstate  Commerce  Commission  inllo  ICC  203  and  reaffirmed  in  lev  ICC  535. 

(9)  33sis  prescrioea  by  Interstate  Commerce  Commission  in  174  ICC  600  and  176  ICC  309 
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* 

Buffalo, 

II 

H.J. 

Jersey  City, 

Jersey  City, 

* 

Bayonne, 

• 

Camden, 

9 

Hew  Brunswick, 

II 

Trenton, 

n 

Hoboken, 

II 

Uontclair , 

9 

Atlantic  City, 

• 

Salem, 

ft 

Swedesboro, 

9 

Cape  Hay, 

II 

Pa. 

Philadelphia, 

Pittsburg, 

9 

Newcastle , 

II 

Del. 

Wilmington, 

Baltimore, 

Hd. 

Washington , 

D.  C. 

Horfolk, 

Va. 

Richmond, 

• 

Lynchburg, 

■ 

Roanoke , 

a 

m  m  _ 

(West  Shore) 


(B)Sorthern  Haine  Jet. 
(B)Fortland, 


Short 

Line 

m e$ 


51: 


Prescribed  or 
Approved  Hates 
"  (Cents) 


,1)39.5 
1  39-5 
1  39-5 
(1)39.5 


(A) 


46 
46 
46 
46 

5:1 
ill:? 

1)52.0 

(1)55.5 

(1)52.0 

1)49-0 

1  53.5 
1)53.5 
1)60.0 
1)52.0 
1)60.0 
*-,60.0 
(1)60.0 
60.0 
.0 

J.o 
.0 
.0 

2)63.0 
2  63.0 
l)6o 
l  60.5 

*1)64 
(l)62 
(1)62 
(1)64 
1)70 
J2)70 
2)70 
2)72 

ii| 

(1)36 


I.C.C. 

Citation. 
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Appendix  E 
first  Cjass 
(Cents) 
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(Sheet  1  of  I.C.C.  Exhibit  No.  84) 


Appendix  2 
ELfth  Class 
(Cents) 


4l 

33 

43 


Percent  &  Fotato  Rate 
of_ Appendix  S  First  Class 


37-4 


y  i 

ll 

41 

42 

n 

39 

3§ 

& 

39 

39 

3 


{*5-5 

43.4 

43.4 

44.1 
43.4 

42.6 

54.6 

Mi 

41.3 

41.3 

42.4 

42.4 

40.5 
40.4 
33.3 
32.9 

39.1 


Ft  on 

Boulton , 

He. 

Jo 

Boston, 

Mass. 

Short 

Line 

Miles 

37i 

a 

* 

Springfield, 

a 

453 

a 

a 

i 

Providence, 

R.I. 

425 

■ 

4t 

He*  Haven, 

Conn. 

502 

« 

« 

Karlen  River, 

5.Y. 

a 

33rd  St.,  H.Y.City, 

* 

!SJ 

9 

*  i 

Sew  ark , 

S.  J. 

tt 

« 

1 

Philadelphia, 

Pa. 

a 

Pittsburg, 

a 

1,932 

a 

a 

Wilmington, 

Del. 

710 

« 

9 

Baltimore, 

Md. 

7S0 

9 

1 

Washington, 

D.C. 

S20 

Caribou, 

Me. 

Poconoke, 

Md. 

Norfolk , 

Va. 

Bridgeport , 

Conn. 

413 

Pinners  Point, 

Va. 

Hew  Haven, 

Conn. 

459 

a  « 

■ 

Auburn, 

R.I. 

539 

Cape  Charles, 

Va. 

providence. 

R.I. 

51S 

(1)  -  Approved. 

(2)  -  Prescribed. 

(A)  -  Lighterage  delivery. 

>  (3)  -  Proportional  Pates  on  Traffic  to  Southern  Territory. 


Prescribed  or 
Approved  Rates 
(Cents) 


I.C.C. 


Appendix  2 


8!S:I 
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a  a  a 

106 

116 

(Dto 
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H3 

BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 


SUMMARY  OF  REVENUE  FREIGHT  CARRIED  DURINfr  THE  YEARS  1921  TO  1931  INCLUSIVE 


Lumber , 

timber 

Papi 

a  T* 

$ 

printed 

Year 

Potatoes 

Bituminous 

Coal 

Pulnwcod 

box  shooks, etc. 

Fertilizer 

matt 

ber 

and  books 

Per¬ 

Per¬ 

Per¬ 

Per¬ 

Per¬ 

Per¬ 

i 

Tons 

cent 

Tons 

cent 

Tons 

cent 

Tons 

cent 

Tons 

cent 

Tom 

s 

cent 

1921 

445  787 

20.87 

307  249 

14.38 

388  406 

18.18 

204 

409 

9.57 

1C4  139 

4.88 

243 

199 

11.39 

1922 

i 

532  896 

24.70 

269  897 

12.51 

303  987 

14.09 

260 

682 

12.09 

105  196 

4.88 

248 

L42 

11.50 

1923 

487  647 

23.71 

228  049 

11.09 

217  316 

10.56 

299 

914 

14.58 

90  447 

4.40 

245 

7 17 

11.94 

1924 

546  976 

25.13 

203  569 

9.35 

297  368 

13.66 

264 

953 

12.17 

92  062 

4.23 

256 

595 

11.  9 

1925 

680  215 

32.57 

197  461 

9.45 

172  550 

8.26 

264 

613 

12.67 

84  528 

4,05 

257 

592 

12.33 

1926 

607  849 

30.38 

206  035 

10.30 

172  669 

8.63 

211 

792 

10.59 

78  946 

3.95 

285  j 

426 

14.27 

1927 

646  266 

30.04 

235  394 

10.94 

200  557 

9.32 

194 

097 

9.02 

135  856 

6.32 

295  1 

798 

13.75 

1926 

610  348 

28.36 

219  340 

10.19 

265  758 

12.35 

.  165 

111 

7.67 

154  012 

7.16 

506  J 

296 

14.23 

1929 

813  435 

33.45 

235  742 

9.70 

339  566 

13.96 

• 

133 

162 

5.48 

147  750 

6.08 

325  ' 

775 

13.40 

1930 

899  300 

35.19 

253  915 

9.94 

332  874 

13.03 

92 

809 

3.63 

162  411 

6.36 

337  ; 

267 

13.20 

1931 

761  969 

36.73 

164  842 

7.95 

260  160 

12.54 

74 

244 

3.58 

157  212 

7.58 

298 

166 

14.38 

Average 

639  335 

29.33 

229  227 

10.51 

268  292 

12.30 

196 

890 

9.03 

119  328 

5.48 

281  1 

543 

12.93 

All  Other 

C.L. 

All  L.C.l 

i  • 

Originating  on 

Rece: 

Lved 

.  from 

Traffic 

Traffic 

Line 

C  onn< 

actions 

Per- 

Per- 

Per¬ 

Per¬ 

Tons 

Cent 

Tons 

Cent 

Total  Tons 

Tons 

cent 

Ton! 

i 

cent 

1921 

378  496 

17.71 

64  448 

3.02 

2 

136 

483 

1 

520  965 

71.19 

615  i 

>18 

28.81 

1922 

• 

579  103 

17.58 

57  116 

2.65 

2 

157 

019 

1 

580  720 

73.26 

576  J 

199 

26.72 

1923 

428  642 

20.84 

59  159 

2.88 

2 

056 

891 

1 

472  281 

71.56 

584  ( 

>10 

28.42 

1924 

| 

455  971 

20.96 

58  884 

2.71 

2 

176 

378 

1 

650  931 

75.86 

525  {47 

24.14 

1925 

380  135 

18.20 

51  681 

2.47 

2 

088 

773 

•1 

595  579 

76.39 

493  : 

L94 

23.61 

1926 

t 

376  998 

18.84 

60  838 

5.04 

2 

000 

553 

1 

466  096 

73.28 

534  « 

157 

26.72 

1927 

382  085 

17.77 

61  102 

2.84 

2 

151 

155 

1 

571  336 

73.05 

579  ( 

19 

26.95 

1928 

374  490 

17.39 

56  942 

2.65 

2 

152 

297 

1 

616  991 

75.13 

535  ; 

506 

24.87 

1929 

; 

381  615 

15.69 

54  344 

2.24 

2 

431 

389 

1 

848  077 

76.01 

583  ; 

512 

23.99 

1930 

i 

422  864 

16.55 

53  644 

2.10 

2 

555 

084 

1 

932  504 

75.63 

622  l 

580 

24.37 

1931 

316  859 

15.27 

40  806 

1.97 

2 

074 

258 

1 

614  803 

77.85 

459  ' 

{55 

22.15 

Average 

388  842 

17.84 

86  269 

2.58 

2 

180 

026 

1 

624  571 

74.52 

555  ' 

f  55 

25.48 

\ 


BANGOR  AND  AROOSTOOK  RAILROA#  COMPANY 

i 

REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1921. 

i 


Originating  on  Line 


Received  from 
Connections 


Total 


1 

Cars 

Tons 

Cars 

Tons 

Cars 

Tons 

Tons 

PRODUCTS  OF  AGRICULTURE 

Potatoes 

19  843 

444  627 

49 

1  160 

19  892 

445  787  ; 

20.87 

All  other  products  of 
agriculture 

1  826 

31  981 

1  086 

27  781 

2  912 

59  762 

i  2.79 

ANIMALS  AND  PRODUCTS 

All  animals  and  products 

157 

1  897 

236 

3  682 

393 

5  579 

1 

.26 

PRODUCTS  OF  MINES 

Bituminous  coal 

8  630 

307  249 

8  630 

307  249 

14.38 

All  other  products  of 
mines 

«r 

212 

5  210 

748 

25  690 

960 

30  900 

1.45 

PRODUCTS  OF  FORESTS' 

Pulpwoed 

13  185 

363  872 

694 

24  534 

IS  879 

388  406 

18.18 

Lumber,  timber,  box 

Shooks,  etc. 

8  975 

152  998 

1  999 

51  411 

10  974 

204  409 

9.57 

11  other  nrod/ucts  of 
forests 

3  881 

92  536 

780 

21  859 

4  661 

114  395 

5.35 

MANUFACTURES  AND  MISCELLANEOUS 
Fertilizer 

2  194 

57  412 

1  726 

46  777 

3  920 

104  189 

4.88 

Paper,  printed  matter 
and  books 

9  921 

243  239 

IS 

260 

9  934 

243  499 

11.39 

All  other  manufactures 
and  miscellaneous 

3  823 

100  993 

3  228 

66  867 

7  051 

167  860 

7.86 

Merchandise  •  L.C,L.  Traffic 

— 

26  200 

mm 

38  248 

— 

64  448 

3.02 

Total  -  All  Traffic 

64  017 

1  520  965 

19.  189 

615  518 

83  206 

2  136  483  ] 

00.00 

I 


FRODUCTS  OF  AGRICULTURE 
Potatoes 

All  other  oroducts  of 
agriculture 


ANIMALS  AND  PRODUCTS 
All  animals  and  products 


PRODUCTS  OF  MINES 
Bituminous  coal 
All  other  oroducts  of 
mines 


PRODUCTS  OF  FORESTS 
Puiprrood 

Lumber,  timber,  box 
shooks,  etc. 

All  other  products  of 
forests 


MANUFACTURES  AND  MISCELLANEOUS 
Fertilizer 

Paper,  printed  matter  and 
books 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 
REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1922 


KH7TCT  88 


Originating  on  Line 

Received 

from 

Total 

Percent 

Connections 

Total 

Cora 

Tons 

-Cars 

Tons 

Cars 

Tons 

Tons 

24  601 

532  241 

29 

655 

24  630 

532  896 

24.70 

1  618 

28  619 

874 

22  472 

2  492 

51  091 

2.37 

189 

2  462 

193 

2  473 

382 

4  935 

.23 

7 

300 

6  876 

26*9  597 

6  883 

269  897 

'  12.51 

277 

6  246 

641 

22  123 

919 

28  369 

1.32 

10  469 

283  589 

850 

20  398 

11  319 

303  987 

14.09 

i  - 

8  721 

197  099 

2  782 

63  583 

11  503 

260  682 

12  .09 

3  165 

85  190 

349 

9  118 

3  513 

94  308 

4.37 

‘  ! 

2  228 

57  449 

1  920 

47  747 

4  148 

105  196 

4.88 

9  856 

247  810 

17 

332 

9  873 

248  142 

11.50 

4  322 

120  249 

3  662 

80  151 

7  984 

200  400 

9.29 

r 

f 

19  466 

37  650 

— 

57  116 

2.65 

65  453 

1  580  720 

18  193 

576  299 

S3  646  2 

157  019 

100.00 

1 

Total  •  All  Traffic 


PRODUCTS  OF  AGRICULTURE 
Potatoes’" 

All  other  products  of 
*  agriculture 

ANIMALS  ARP  PRODUCTS 
All  animals  and  products 


PRODUCTS  OF  MINES 
Bituminous  coal 
All  other  products  of 
mines 

PRODUCTS  OF  FORESTS 
Pulpwood 

Lumber,  timber,  box 
shooks,  etc. 

All  other  products  of 
forests 


MANUFACTURES  AND  MISCELLANEOUS 
fertiliser  ,r 
Paper,  printed  matter 
and  books 

All  other  manufactures 
and  miscellaneous 


Merchandise  •  L.C.L.  Traffic 


Total  -  All  Traffic 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY- 


SHEET  39 


REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1923 


Originating 

on  Line 

Received 

from 

Total 

Percent  of 

Connections 

Total 

Cars 

Tons 

Cars 

Tons 

Cars 

Tons 

Tons 

22  724 

485  864 

84 

1  783 

22  808 

487  647 

23*71 

1  790 

27  380 

959 

23  869 

2  749 

51  249 

2.49 

206 

2  608 

272 

3  566 

478 

6  174 

.30 

. 

6  731 

228  049 

6  731 

228  049 

11*09 

333 

7  957 

1  012 

36  658 

1  345 

44  615 

2.17 

| 

7  613 

206  479 

466 

10  838 

*  8  079 

217  316 

10.56 

10  606 

195  259 

:  4  139 

104  655 

14  745 

299  914 

14.58 

3  141 

80  382 

695 

19  337 

3  836 

99  720 

4,85 

1  875 

48  317 

1  646 

42  130 

3  521 

90  447 

4.40 

9  957 

245  473 

14 

244 

9  971 

245  717 

11.94 

5  188 

150  133 

3  518 

76  751 

8  706 

226  884 

11.03 

— 

22  429 

— 

36  730 

— 

59  159 

2.88  * 

63  433 

1  472  281 

19  536 

584  610 

82  969 

2  056  891 

100.00 

> 

X 

1 

i 

i 

_ L 

PRODUCTS  OP  AGRICULTURE 
Potatoes 

>11  other  products  of 
agriculture 


-AJtftl-  LS  AND  PRODUCTS 
All  animals  end  products 


PRODUCTS  OF  MIRES 
Bituminous  coal 
All  other  nroducts  of 
mines 


PRODUCTS  OF  FORESTS 
Pulpuood 

Lumber,  timber,  box 
shooks,  etc. 

All  other  products  of 
forests 


KANU FACTURES  AND  MISCELLANEOUS 
fertiliser 

Pnoer,  printed  natter 
and  books 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 

i 

! 

REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1924 


SHEET  90 


Originating 

Cars 

on  Line 

Tons 

Received  from 
Connections 

Cars  Tons 

Cars 

Total 

Tons 

Percent  of 
Total 
Tons 

1 

1 

25  894 

546  575 

1  18 

401 

25  912 

546  976 

|  25.13 

1  463 

22  259 

875 

21  872 

2  338 

44  131  ' 

< 

2.05 

1 

j 

202 

2  223 

255 

2  714 

457 

4  937 

1 

1 

>'■-  •• 

.23 

i 

5  970 

203  569 

5  970 

203  569 

| 

9.35 

268 

6  124 

811 

29  703 

1  079 

zS  827 

• 

1  1.65 

10  754 

289  793 

!  300 

7  575 

11  054 

297  368 

1  13.66 

i 

8  431 

197  258 

2  499 

67  695 

10  930 

264  953 

12.17 

4  198 

103  499 

1  597 

47  718 

5  795 

151  217 

6.95 

2  526 

64  000 

1  150 

28  062 

3  676 

92  062 

4.23 

10  245 

256  595 

10  245 

256  595 

11.79 

5  043 

140  438 

3  437 

79  421 

8  480 

219  859 

1 

j 

10.10 

22  167 

— 

36  717 

— 

58  884 

I 

•2.71 

69  024  1 

650  931 

16  912 

525  447 

85  936 

1 

2  176  378 

100.00 

Totel  -  All  Traffic 


PRODUCTS  OF  AGRICULTURE 
Potatoes 

llother  products  of 
agriculture 


ANIMALS  and  products 
All  snimsls  and  products 


PRODUCTS  OF  MINES 
bituminous  cool 
11  other  products  of 
mines 


PRODUCTS  OF  FORESTS 
Pulpwood 

Lumber,  timber,  box 
shooks ,  etc . 

All  other  products'  of 
forests 


MANUFACTURES  AND  MISC ELLANEOUS 
Fertilizer 

Paper,  printed  matter 
and  books 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 


BANGOR  AND  .AROOSTOOK  RAILROAD  COMPANY 


i 


i 

REVENUE  FREIGHT  CARRIED  DURING  THE  YSaR  1925 


I 


Originating  on  Line 

Received  from 

Total 

Percent  of 

Connections 

1 

total 

Cars 

Tons 

Cars 

Tons 

Cars 

Tons 

Toss 

33  544 

676  546 

171 

3  667 

33  715 

680  213 

►2.57 

1  159 

17  021 

886 

21  165 

2  045 

38  186 

1.83 

162 

1  578 

192 

2  258 

354 

3  836 

- 

•16 

.5  924 

197  461 

5  924 

197  461 

9.45 

284 

5  497 

,  747 

28  391 

1  031 

33  888 

| 

1.62 

6  505 

166  414 

213 

6  136 

6  718 

172  550 

8.26 

•  • 

8  408 

209  319 

2  260 

55  294 

10  668 

264  613 

1 

1 

2.67 

2  058 

50  501 

1  492 

41  338 

3  550 

91  839 

4.40 

2  192 

56  705 

1  083 

27  823 

3  275 

84  528  • 

4.05 

10  484 

257  493 

5 

99 

10  489 

257  592 

1 

2.33 

4  738 

136  208 

3  499 

76  178 

8  237 

212  386 

1 

0.17 

— 

18  297 

— 

33  384 

51  681 

i 

^.47 

69  534 

1  595  579- 

16  472 

433  194 

66  006 

2  088  773 

10 

0.00 

Total  -  All  Traffic 


P*  NGOR  AND  ROOSTOOK  R-'ILRO/D  COMP.- NY 


PRODUCTS  OF  AGRICULTURE 
Potatoes 

All  other  products  of 
agriculture 


ANIifrLS  AND  PRODUCTS 
ill  an Inals  and  oroduc ts 


PRODUCTS  OF  MINES 
Bituminous  coal 
All  other  products  of 
mines 


PRODUCTS  OF  FORESTS 
Pulnwood 

Lumber,  timber,  box 
shooks ,  etc . 

All  other  products  of 
forests 


MANUFACTURES  AND  MISCELLANEOUS 
Fertiliser 

Paper,  prirted  matter 
and  books 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 


Total  -  All  Traffic 


REVENUE  FREIGHT  CARRIED  DURING  THE  YE  R  1926 


Origin? 

Cars 

t5ng  on  Line 

Tons 

Received  from 
Connections 

Cars  Tons 

Total 

Cars 

i 

Tons 

Percent  of 
Total 
Tons 

29  412 

600  932 

i  315 

6  917 

29  727 

607  849 

30.38 

1  424 

21  837 

1  052 

24  238 

2  476 

46  075 

2.30 

161 

1  568 

211 

2  528 

372 

4  096 

i 

.20 

6  567 

206  035 

6  687 

i 

i 

206  035 

10.30 

417 

9  386 

1  050 

37  979 

1  467 

47  365 

2.37 

5  790 

155  150 

715 

17  519 

6  505 

172  669 

*8.63 

i 

1 

6  716 

165  050 

1  910 

46  742 

8  626 

211  792 

10.59 

| 

2  587 

64  948 

1  170 

32  960 

3  757 

97  908 

4.89 

i 

1 

2  049 

51  328 

1  107 

27  618 

3  156 

78  946 

1 

3 .95 

11  617 

285  327 

5 

99 

11  622 

285  426 

14.27 

3  362 

90  006 

4  426 

91  548 

7  788 

161  554 

1  9.08 

1 

i 

1 

— 

20  564 

-- 

40  274 

•  • 

60  838 

1 

3.04 

i 

63  535 

1  466  096 

18  528 

534  457 

82  063  2 

000  553 

100.00 

1 

I 


I 


BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 


SHEET  93 

(Sheet  8  of  I.C.C.  Exhibit  No*  92) 


REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1927 


PRODUCTS  OF  -  GRICULTURE 
Potatoes 

All  other  products  of 
agriculture 


ANIMALS  AND  PRODUCTS 
All  animals  end  products 


PRODUCTS  OF  MINES 
bituminous  coal 
A\1  other  nroducts  of 
mines 


PRODUCTS  OF  FORESTS 
Pulpwood 

Lumber,  timber,  box 
shooks »  etc* 

All  other  Products  of 
forests 


HANWACTURES  AND  MISCELLANEOUS 
Fertiliser 

Feoor,  printed  matter 
and  bboks 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 


Total  -  All  Traffic 


Originating 

on  Line 

Received  from 
Connections 

Total 

Cars 

Tons 

Cars 

Tons 

Cars 

Tons 

32  078 

642  696 

164 

3  570 

32  242 

646  266 

1  000 

16  979 

1  030 

23  404 

2  030 

40  383 

209 

2  092 

216 

2  349 

425 

4  441 

7  415 

235  394 

7  415 

235  394 

324 

6  363 

1  281 

44  428 

1  605 

50  791 

7  141  * 

175  944 

994 

24  613 

8  135 

200  557 

6  517 

160  359 

/ 

1  375 

33  738 

7  892 

194  097 

3  546 

83  647 

895 

25  462 

4  441 

109  109 

3  311 

88  922 

1  786 

46  934 

5  097 

135  856 

12  174 

295  777 

X 

21 

12  175 

295  798 

2  520 

79  285 

4  569 

98  076 

7  089 

177  361 

19  272 

mm 

41  830 

mm 

61  102 

68  820 

1  571  336 

19  726 

579  819 

88  546  2 

151  155 

Percent  of 
Totcjil 
Toifs 

30.  Of 
1*58 


10.9^ 

2.  si 


9.32 

I 

9.ofe 


6.32 

13.75 

8.25 

2  .84 

100  .op 


I 


BANGOR  AND  AROOSTOOK 

REVENUE  FREIGHT  CARRIED 


R-  ILF.O.  D  COMPANY 


DURING  THE  YEAR  1928 


Originating  on  Line 
Cars  Tons 


Received  from 
Connections 
Cars  Tons  • 


Total 

Cars  Tons 


Percent  of 
Total 
Tons 


PRODUCTS  OF  AGRICULTURE 
Potatoes 

All  other  products  of 
agri culture 


ANIM  LS  AND  PRODUCTS 
All  animals  and  products 


PRODUCTS  OF  MINES 
Bituminous  coal 
All  other  products  of 
mines 


PRODUCTS  OF  FORESTS 
Pulpwood 

Lumber ,  timber,  box  shooks, etc. 
All  other  products  of  forests 


11  NUF.-C TUBES  ND  MISCELLANEOUS 
Fertilizer 

Paper,  printed  matter 
and  books 

All  other  manufactures 
And  miscellaneous 


Merchandise  -  L.C.L.  Trrffic 


Total  -  -'.11  Traffic 


29  812 

601  170 

432 

9  178 

30  244 

610  348 

• 

28.36 

"750 

12  232 

1  076 

23  550 

1  826 

35  782 

1.66 

205 

2  304 

208 

2  233 

413 

4  537 

.21 

1 

29 

6  724 

219  311 

6  725 

219  340 

10.19 

173 

6  315 

882 

30  930 

1  055 

37  245 

1.73 

8  794 

5  750 

4  455 

235  363 

141  285 

103  057 

1  223 

907 

232 

30  395 

23  826 

6  098 

10  017 

6  657 

4  687 

265  758 

165  111 

109  155 

12.35 

7.67 

5.07 

4  332 

110  407 

1  592 

43  605 

5  924 

154  012 

7.16 

13  092 

306  296 

• 

13  092 

306  296 

14.23 

1 

3  206 

83  119 

• 

4  857 

104  652 

8  063 

187  771 

.8.72 

— 

15  414 

— 

41  528 

— 

56  942 

2.65 

70  570 

1  616  991 

18  133 

535  306 

88  703 

2  152  297 

100.00 

PRODUCTS  OF  A GRICULTURS 
Potatoes 

All  other  products  of 
agriculture 

animals  and  products 

All  animals  and  products 

PRODUCTS  OF  MINES 
Bituminous  cos  1 
All  other  produots  of 
mines 

PRODUC IS  OF  FORESTS 
Fulowood 

Lumber,  timber,  box 
shocks ,  etc . 

All  other  products  of 
forests 


MANUF  CTURES  AND  MISCELLANEOUS 


Poper,  printed  matter 
and  books 


All  other  manufactures 
and  miscellaneous 

Merchandise  -  L.C.L.  Traffic 


Totol  •  All  Traffic 


BANGOR  AND  AROOSTOQK  R  ILROAD  COMPANY 

! 

REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1929 


Originating  on  Line  Received  from  Totel  [Percent  of 


Connections  Total 


Cars 

Tons 

Gars 

Tons 

Cars 

Tons 

Tons 

39  725 

802  260 

1  529 

11  175 

40  254 

813  435 

33.45 

733 

12  208 

950 

20  835 

1  683 

33  043 

1.36 

125 

1  178 

212 

2  522 

337 

3  700 

.15 

6  714 

235  742 

6  714 

235  742 

9.70 

142 

4  877 

1  136 

39  400 

1  278 

44  277 

1.82 

10  194 

273  834 

2  636 

65  732 

12  830 

339  566 

13.96 

4  844 

116  916 

639 

16  246 

5  483 

133  162 

5.48 

4  221 

104  165 

!  186 

5  083 

4  407 

109  248 

4.49 

3  540 

94  551 

1  961 

53  199 

5  501 

147  750 

6.08 

13  684 

325  696 

5 

79 

13  689 

325  775 

13.40 

3  776 

98  075 

4  286 

93  272 

8  062 

191  347 

7.67 

— 

14  317 

»  mm 

40  027 

— 

54  344 

2.24 

80  984 

1  848  077 

19  254 

583  312 

100  238 

2  431  389 

100.00 

i 


i 
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RANGOR  AND  4ROOSTOOK  RAILROAD  COMPANY 


SHEET  96 

. 

-  y*  4  -  v 

(Sheet  11  of  I.C.C.  Exhibii  No.  92) 


REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1930 


PRODUCTS  OF  AGRICULTURE 
Potatoes 

All  other  products  of 
agriculture 


ANIMALS  AND  PRODUCTS 
All  an imp  Is  and  products 


PRODUCTS  OF  MINES 
Bituminous  coal 
All  other  products  of 
mines 


PRODUCTS  OF  FORESTS 
Pulpwood 

Lumber,  timber,  box 
shooks ,  etc . 

All  other  products  of 
forests 


MANUFACTURES  AND  MISCELL  NEOUS 
Fertilizer 

Paper,  printed  matter 
and  books 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 


Total  -  All  Traffic 


Originating 

on  Line 

Received 

from 

Total 

Percent  of 

Connections 

Total 

Cars 

Tons 

Cars 

Tons 

Cars 

Tons 

1 

l 

Tons 

44  070 

887  608 

560 

11  692 

44  630 

899  300 

35.19 

808 

11  911 

790 

16  904 

1  598 

28  815 

i 

1.13 

96 

924 

•190 

2  308 

286 

3  232 

.13 

2 

63 

7  704 

253  852 

7  706 

253  915 

9.94 

193 

7  002 

1  068 

37  865 

1  261 

44  867 

1.75 

11  220 

290  246 

1  710 

42.628 

12  930 

332  874 

13 .03 

3  424 

81  959 

463 

10  850 

3  887 

92  809 

3.63 

2  656 

63  524. 

780 

24  q54- 

3  436 

87  578 

3.43 

4  364 

112  056 

1  832 

50  355 

6  196 

162  411 

6.36 

13  856 

337  267 

13  856 

337  267 

13  .20 

4  836 

127  328 

5  746 

131  044 

10  582 

258  372 

10.11 

-- 

12  616 

— 

41  028 

-- 

53  644 

2.10 

85  525 

1 

932  504 

20  843 

622  580 

106  368 

2  555  084 

100.00 

i 

PRODUCTS  OF  AGRICULTURE 
Potatoes 

All  other  products  of 
agriculture 

ANIMALS  AND  PRODUCTS 
All  nnimnls  and  products 

PRODUCTS  OF  MI DBS 
Bituminous  coal 
All  other  products  of 
nines 


PRODUCTS  OF  FORESTS 
Pulpwood 

Lumber,  timber,  box 
shooks ,  etc • 

All  other  products  of 
forests 


MANUFACTURES  AND  MISCELLANEOUS 
Fertiliser 

Paocr,  printed  matter 
nnd  books 

All  other  manufactures 
and  miscellaneous 


Merchandise  -  L.C.L.  Traffic 

Total  -  All  Traffio 


BANCOR  AND  AROOSTOOK  RAILROAD  COMPANY 


REVENUE  FREIGHT  CARRIED  DURING  THE  YEAR  1931 


Originating 

on  Line 

Received 

from 

Total 

■  | 

Percent  of 
Total 

Connections 

Tons 

Cars 

Tons 

Core 

Tons 

Cars 

Tons 

37  269 

751  255 

512 

10  714 

37  761 

761  969 

36.73 

418 

6  184 

677 

14  139 

1  095 

20  323 

•98 

76 

777 

126 

1  499 

202 

2  276 

i 

1 

.11 

JS  034 

164  842 

5  034 

164  842 

7.95 

172 

6  091 

766 

26  497 

938 

32  588 

1.57 

6  838 

231  069 

1  168 

29  091 

10  006 

260  160 

12.64 

2  345 

57  592 

556 

16  652 

2  901 

74  244 

3.58 

1  709 

40  311 

216 

5  169 

1  925 

45  480 

2.19 

4  496 

116  178 

1  440 

41  034 

5  936 

157  212 

7.68 

11  822 

298  166 

14.38 

11  822 

298  166 

1 

3  704 

97  639 

4  987 

118  553 

8  691 

216  192 

10*42 

9  541 

— 

31  265 

40  806 

1 

1.97 

70  849 

1  614  803 

16  482 

459  455 

86  331 

2  074  266 

100.00 

BANOOR  AND  AROOSTOOK  RAILROAD  COMPANY 


"N 


Detail  of \Net  Ra i lway  Operatic  Income  •  T ears  1921  to  1932  Inclusive 


1921 


1922 


Railway  operating  revenues 
Freight 


1923 


1924 


1925 


1926 


1927 


1928 


1929 


1930 


1931 


1932  # 


$6  131  865  $6  252  971  Sb  589  827  #5  831  831  $5  867  703  $5  852  025  $6  371  217  $6  227  533  $7  073  357  $7  442  917  $6  is 3  950  $5  424  000 


Passenger 

957 

305 

897 

562 

884 

634 

788 

445 

694 

412 

764 

641 

704 

326 

650 

586 

580 

068 

553 

018 

3 

89  056 

224 

000 

Mail  A  Express 

154 

492 

196 

645 

191 

270 

213 

650 

206 

478 

237 

189 

244 

76S 

235 

978 

395 

282 

274 

120 

2 

36 

091 

186 

000 

All  other 

110 

276 

90 

038 

104 

072 

90 

189 

93 

895 

73 

747 

80 

767 

85 

125 

86 

966 

95 

702 

__ 

11 

103 

70 

000 

Total 

7 

353 

938 

7 

437 

216 

6 

769 

803 

6 

924 

115 

$  862 

488 

6 

927 

602 

7 

401 

075 

7 

199 

222 

8 

135 

673 

8 

365 

757 

6 

i 

i 

8 

85 

200 

5 

904 

000 

Railway  operating  expenses 

JL 

756 

464 

__5_ 

502 

370 

5 

079 

775  . 

_5 

099 

039 

4  913 

867 

4 

829 

408 

4 

956 

597 

4 

950 

505 

_5_ 

340  514 

350 

238 

4 

I 

899 

630 

3 

924 

000 

Net  rev.  from  Ry.  operations 

i 

597 

474 

1 

934 

846 

! 

1 

690  028 

1 

825 

076 

1  948 

621 

2 

098 

194 

2 

444  478 

2 

248 

717 

2 

795 

}59 

3 

015 

519 

1 

9 

85 

570 

1 

980 

000 

Railway  tax  accruals 

422 

709 

535 

522 

530 

130 

518 

587 

569 

798 

551 

405 

596 

539 

573 

623 

613 

720 

700 

880 

5 

p6 

1 

1  — 

936 

501 

200 

Non-collectible  Ity.  revenue 

1 

553 

_ 2_ 

066 

1 

554 

__1_ 

359 

2 

642 

1 

287 

288 

1 

236 

186 

437 

311 

54 

Railway  operating  income 

l 

173 

212 

1 

397 

258 

1 

158 

344 

1 

305 

130 

1  376 

181 

1 

545 

502 

1 

847 

651 

1 

673 

858 

2 

181 

253 

2 

314 

202 

1 

3 

1 

b 

323 

1 

478 

746 

Equipment  rents  -  Net  Cr* 

121 

100 

258 

991 

554 

847 

435 

124 

332 

675 

346 

240 

240 

124 

227 

538 

106  762 

32 

169 

10 

957 

6 

131 

Joint  facility  rents  -  Net  Dr. 

1 

116 

1 

117 

L 

1 

117 

1 

117 

1 

765 

1 

695 

1 

471 

2 

206 

10  415 

10 

464 

lo  '63 

10  458 

Net  railway  operating  incoraeSl  293  196  Si  655  132  Sfc  ?12  074  Si  739  137  $1  707  091  $1  890  047  S2  086  304  Si  899  190  S2  277  600  S2  335  907  Si  3^8  817  Si  462  157 


#  December  estimated 


Bangor,  Ife., 
Jan*  18  th,  1933 


Statistics  on  Potnto  Traffic  originating' on  this  Line  shipped  during  the  period 

August  1,  1931  to  July  31,  1932 


To 

No*  of 

Cars 

No*  of 

Tans 

BkA 

Revenue 

!  Ton 

i  Miles 

Revenue 

per 

ton  mile 

Revenue 

per  ton 

Revenue 

per  car 

Average 

heul 

(miles) 

Tons 

per  car 

Interline 

All  destinations 
vis  M*C*R*R« 

30  475 

612  375 

$2  581  240 

112  496  554 

2.294*? 

$4.22 

384.70 

183.7 

2C.09 

All  destinations 
via  C*P*Ry* 

573. 

•••*■  *»•*•• 

11  039 

•  •  •  • 

50  900 

•  mm  m  .  m  m  •  •  • 

!  1  526  764 

3.334 

•  ■ 

4.61 

38.83 

...  a  • 

138.3 

•  .  •• 

19 ‘.27 

Total 

31  048 

623  414 

2  632  140 

114  023  318 

2.3C6 

4.22 

84  .*78 

182.9 

20.03 

Local 

• 

- 

- 

■ 

• 

Sears  port  # 

• 

10  517 

22?  552 

1  009  439 

44  197'  804 

2.2P3 

4.54 

95.98 

198.5 

21.16 

All  other  local 

85 

1  606 

3  708 

170  619 

2.173 

2.31 

43.62 

106 .0 

18. 9C 

Total 

' 

10  602 

224  158 

1  013  147 

i 44  368  423 

2.283 

4.52 

95.56 

197.9 

21.14 

Grand  Totsl 

41  650 

847  572 

93  645  28? 

158  391  743s 

2.3Cl<f 

34.30 

$87.52 

186.9 

20.35 

#A11  delivered  steamers 


Bangor,  Me., 
November  28th,  1932 
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BANGOR  AND  AROOSTOOK  RAILROAD  COMPANY 


Statement  showing  net  loss  to  rail  carriers  on  shipments  of  Potatoes  delivered  to  steamers 
at  Searsport,  Me,  based  on  Mars  Hill,  Me.  (everage  distance  haul)  rates  and  average 

actual  loading  per  car 


Rail 

Rail 

No.  of 

o 

• 

o 

Earnings 

Earnings 

Total  Rail 

Destination 

cars 

tons 

©er  ton 

'  per  car 

Earnings 

Boston, 

Mass . 

74 

1  566 

$  7  90 

$167  16 

.  $  12  369 

r 

84 

New  York 

N.Y. 

1  073 

22  707 

10  40 

220  06 

236  145 

|l6 

Brooklyn 

w 

442 

9  353 

11  30 

239  'll 

105  686 

62 

Jersey  City 

N.J. 

820 

17  351 

10  40 

220  06 

180  449 

20 

Fort  Newark- 

n 

1  199 

25  373 

12  00 

253  92 

304  474 

08 

Baltimore 

Md. 

1  546 

32  716 

12  40 

262  33 

405  676 

68 

Philadelphia 

Pa. 

2  534 

53  622 

12  00 

253' 92 

643  469- 
% 

28 

x  Norfolk 

Vfl. 

831 

17  586 

14  00 

296  24 

246.203- 

44 

x  Charleston 

S.C. 

431 

9  120 

7  90 

167  16 

72  045 

96 

x  Savannah 

Go  • 

473 

10  009 

7  90 

167  16 

79  066 

68 

x  Jacksonville 

Fie. 

473 

10  009 

7  90 

167  16 

79  066 

68 

x  Tamron 

if 

116 

2  454 

7  90 

167  16 

19  390 

56 

x  Miami 

n 

168 

3  555 

7  90 

167  16 

28  082 

88 

xx  New  Orleans 

La. 

200 

4  232 

11  3Q 

239  11 

47  822 

00 

xx  Houston 

Texas 

137 

_ 2  899 

11  30 

239  11 

32  756 

0£ 

10  517 

222  552 

2  492  707 

15 

Less 

B.&  A.R.R.  revenue  to  Searsport 

• 

1  009  439 

00 

Average  loss  per  car  $141.03  - 

• 

SI  483  268 

15 

Loss 

on  1891  cars 

Ex  C  -P.Ry . 

266  687 

73 

Net 

loss 

$1  749  9551 

88 

7  cars  Ex  M.C.R.R. 

not  included 

x  Based  on  rail-water  movement  through  Boston 
xx  Based  on  rail-water  movement  through  New  York 


Bangor ,  Me, 

Nov.  28th,  1932 
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COMPARISON  CF  FREIGHT'  OPERA T IT G  STATISTICS  AND  UNIT  COSTS 

Bangor  and  Aroostook  Railroaa  Company  compared  With  Various  Groups  of  Roads 

Year  1929  i 


| 

Dens ity 

Freight  Train  Performance 

1 

Net  ton  miles 

Car  Miles 

Gross  ton 

Net  ton 

Ave.  speed 

Gross  ton 

Net  ton 

Gross  j 

ton 

, 

per  mile  of 

ner 

miles  per 

miles  per 

(miles  per 

miles  per 

miles  per 

miles  j; 

per 

road  per  day 

train  mile 

train  mile 

train  mile 

hour) 

train  hour 

train  hour 

pound  of 

coal 

i 

(a) 

(b) 

(O 

(<0 

~  (e)  ’ 

TO 

CiJ 

(h) 

1. 

Bangor  and  Aroostook 

1  542 

33.2 

1  127  , 

398 

12.9 

14  514 

5  121 

7.8 

2. 

Trunk  Line  Roads 

9  138 

48,0 

1  '880 

877 

11.5 

21  676 

10  110 

6.6 

3. 

C.F.A.  Roads, 

8  087 

48.6 

1  859  ; 

S10 

13.4 

24  897 

10  845 

3.7 

4. 

Inter-territorial  Roads 

12  270 

58.4 

2  309  | 

1  034 

12.2 

28  171 

12  615 

8.1 

5. 

Southern  Region 

4  246 

40.5 

1 497  ; 

622 

13.8 

20  680- 

8  599 

7.4 

6. 

Northwestern  Region 

3  338 

46.0 

1  728  ; 

741 

12.8 

22  056 

9  458 

7.5  ; 

7. 

Central  Western  Region 

4  172 

49.0 

1  828 

714 

14.2 

25  916 

10  122 

8.1 

3. 

Southwestern  j Region 

3  689 

44.5 

1  639  , 

655 

13.3 

22  666 

9  057 

8.6 

i 

Ratio  Bangor  and  Aroostook  to: 

~ 

9. 

Trunk  Line  Roads 

16.87 

69.17 

59.73 

45.38 

112.17 

66.96 

50.65 

118.18 

10. 

C.F.A.  Roads 

19.07 

68.31 

60.62 

49.14 

96.27 

58.30 

47.22 

89.66 

11. 

Inter-territorial  Roads 

12.57 

56.85 

48.85 

38.49 

105.74 

51.52 

40.59 

96130 

12. 

Southern  Region  . 

36.32 

81.98 

75.35 

63.99 

93.48 

70.18 

59.55 

105.41 

13. 

Northwestern  Region 

46.20 

72.17 

65.22  i 

53.71  . 

100.78 

65.81 

54.14 

104.00 

T 

14. 

Central  Western  Region 

36.96 

67.75 

61.65  , 

55.74 

90.84 

56.00 

50.59 

96.30 

1 

15. 

Southwestern  Region 

41.80- 

74.61 

68.77  , 

i 

60.76 

93.48 

64.03 

56.54 

90.70 

I 

Roads  included  in  various  Groups 
listed  on  sheets  4  and  5 


i 

i 


_ 


•> 

COMPARISON  OP  FREIGHT  OPERA! J NG  STATISTICS 

Bangor  and  Aroostook  Railroad  Company  compared  with 

Year  1929 


Freight  Car  Performance 


1 

Net  ton 

Percent 

Car 

Net  ton 

I 

niles  per 

loaded 

miles 

miles 

i 

loaded 

to  total 

per 

ner 

1 

1 

car  mile 

■'<a7” 

car  miles 

TOT  * 

car  day 

“CoT 

car  day 

HOT 

Bangor  and  Aroostook 

21.0 

58.7 

19.9 

246 

Trunk .Line  Roads 

29.8 

62.6 

24.4 

455 

C.F.A.  Roads 

27.2 

62.6 

29.3 

499 

Inter -territorial  Roads 

2e.9 

62.4 

23.9 

520 

Southern  Region 

25.1 

62.8 

34.3 

540 

Northwestern  Region 

25.3 

65.0 

29.0 

478 

Central  Western  Region 

23.5 

63.4 

40.7 

606 

Southwestern  Region 

24.2 

62.1 

37.4 

562 

70. 47  93.77  81.56  54.07 

77.21  93.77  67.92  49.30 

72.66  94.07  63.66  47.31 

33.67  93.47  58.02  45.56 

83,00  90.31  63.62  51  .46 

89.36  92.59  48.89  40.59 

86.78  94.52  53.21  43.77 


Roads  included  in  various  Groups 
listed  on  sheets  4  and  5 


Ratio  Bangor  and, Aroostook  to: 
Trimk  "line  Roads 
C.F.A.  Roads 
Inter-territorial  Roads 
Southern  Region 
Northwestern  Region 

Central  Western  Region 
Southwestern  Region 


AN®  unit  costs 

Various  Groups  of  Roads 


Locomotive  Perrormance 


Locomotive 

Gross  ton 

Net  ton 

miles  ner 

miles  per 

miles  per 

locomotive 

locomotive 

locomotive 

■  day 

day 

day 

Te) 

■~'(fT  ~ 

(&) 

43.2 

52  306 

18  455 

54.9 

79.711 

37.179 

71.7 

125  288 

54  573 

62.4 

116  233 

52  048 

64.1 

91  462 

38  031 

61.2 

95  653 

41  016 

70.8 

113  584 

44  362 

73.3 

115  564 

46  175 

87.80 

65.62 

49.64 

67.22 

41.75 

33.82 

77.24 

45.00 

35.46 

75.20 

57.19  * 

48  .53 

78.76 

54.88 

44.99 

68.08 

46  .05 

4]  .60 

65.76 

45.26 

39.97 

I 

i 


I 


COMPARISON  OF  FREIGHT  OPERATING  STATISTICS  AND  UNIT  COSTS 

Bangor  and  Aroostook  Railroad  Company  compared  with  Various  Groups  of  Roads 

Year  1929 


. . . . . . Costs  per  J^OOO  Revenue  JT on  J&les  _ 

Station 


•  Yard. 


Train 


Maintenance 

Maintenance 

Transp. 

Other 

Total 

.  Expenses 

Expenses 

Expenses 

of  TTay  and 

of 

Rail 

Oper  f 

Oper  • 

(Accounts 

(Accounts 

(Accounts 

Structures 

Equipment 

Line 

Exps  • 
TdF 

Exps . 

(eY 

373-376) 

377-391) 

392-402) 

‘"Th) 

• 

£ 

1 

( 

i 

-■"{by  - 

~Tc7~ 

~Tf  r  ■ 

1 •  Bangor  and  Aroostook 

♦3.251 

♦4.538 

♦4.856 

♦  .984 

♦  13.629 

♦  .820 

♦  .650 

$2,810 

| 

2,  Trunk  Line  Roads 

1.341 

2.458 

4.420 

.530 

8.749 

.740 

1.139 

1.785 

3*.  C.F.A.  Roads 

1.210 

2.140 

3.467 

.490 

7.307 

.493 

1.186 

1.307 

4.  Inter-territorial  Roads 

1.254 

2.167 

3.585 

.460 

7.466 

.602 

1.018 

1.308 

5#  Southern  Region 

1.481 

2.214 

3.501 

.598 

7.794 

.671 

.896 

1.475 

6 .  Northwestern  Region 

1.545 

1.934 

3.696 

.442 

7.618 

.642 

.927 

1.729 

7.  Central  Western  Region 

1.569 

2.095 

3.445 

.578 

7.687 

.546 

.791 

1.706 

8 •  Southwestern  Region 

1.774 

1.948 

3.549 

.596 

7.867 

.556 

.884 

1.633 

Ratio  Bangor  and  Aroostook 

To: 

i 

9.  Trunk  Line  Roads 

242 .43 

184.62 

109.86 

185.66 

155.78 

110.81 

57.07 

157.42 

10.  C.F.A.  Roads 

268.68 

212.06 

140.06 

200.82 

186.52 

166.33 

54.81 

215.00 

11.  Inter -territorial  Roads 

259.25 

20? .41 

135.45 

213.91 

182.55 

136.21 

63.85  . 

214.83 

12.  Southern  Region 

219.51 

204.97 

138.70 

164.55 

174.87 

122.21 

72.54 

190.51 

13.  Northwestern  Region 

210.42 

234.64 

131.39 

222.62 

178.91 

127.73 

70.12 

162.52 

14.  Central  Western  Region 

207.20 

216.61 

140.96 

170.24 

177,30 

150.18 

82.17 

164.71 

15.  Southwestern  Region 

183.26 

232.96 

136.83 

165.10 

173.24 

147.48 

73.53 

172  .08 

i 

Source:  "Summary  of  Operating  Statistics"  published  by  Bureau  of  Railway  Economics 
and  Annual  Reports  filed  with  Interstate  Commerce  Commission. 

Roads  included  in  various  Groups 
listed  on  sheets  4  and  5 


BEST  COPY  AVAILABLE 

from  th«  original  bound  velum* 


Bflngor 


Trunk  Line  Roads 
Atlantic  City 

Buffalo,  Rochester  4:  Pittsburgh 

Buffalo  &  Susquehanna 

Central  Ry.  of  New  Jersey 

L>elaware  k  Hudson 

Delaware,  Lackawanna  4:  Western 

Lehigh  k  Hudson  River 

Lehigh  &  New  England 

Lehigh  Valley 

Long  Island 

Monongahela 

New  Jersey  >-  New  York 

New  York  Ontario  *  Western 

New  York,  Susquehanna  k  ^estern 

Pittsburg?!  &.  Shn.wmut 

Pittsburgh,  Shawmut  &  Northern 

Reading 

Staten  Island  Rapid  Transit  (l) 
Ulster  k  Delaware 
?Jest  Jersey  k  Seashore  (2) 
'^estern  Maryland 


Inter-territorial  Ronds 


Baltimore  k  Ohio 
Erie 

New  York  Central 
Pennsylvania 


COMPARISON  OF  FREIGHT  OPERATING  STATISTICS  AND  UNIT  COSTS 

and  Aroostook  Railroad  Company  compared!  with  Various  Groups  of  Roads 

Year  1929 

•  I 

List  of  Roads  included  in  Various  Groups 


Central  Freight  Asso.  Roads 

Akron,  Canton  k  Youngstown 
Ann  Arbor 

Bessemer  k  Lake  Erie 
Cincinnati  Northern 

Cleveland,  Cincinnati,  Chicago  k  St.  Louis 
Chicago  k  Erie  (3) 

Chicago  &  Eastern  Illinois  1 

Chicago  k  Illinois  Midland 

Chicago,  Indianapolis  k  Loxiisville 

Detroit  k  Mackinac 

Detroit,  Toledo  k  Ironton 

Detroit  k  Toledo  Shore  Line 

Elgin,  Joliet  k  Eastern 

Evansville,  Indianapolis  &  Terre  Haute 

Grand  Trunk  '"re  stern 

Hocking  Valley 

Illinois  Terminal 

Michigan  Central 

Missouri-Illinois  (4)  1 

Montour 

New  York,  Chicago  k  St.  Louis 
Pere  Marquette 
Pittsburgh  k  Lake  Erie 
Pittsburgh  k  ^est  Virginia 
Vabash 

■^heeling  &.Lake  Erie 


Southern  Region 

Alabama  Great  Southern 
Atlanta  k  ^est  Point 

Western  Ry.  of  Alabama 
Atlanta,  Birmingham  &  Coast 
Atlantic  Coast  Line 
Central  of  Georgia 
Charleston  k  Western  Carolina 
Cincinnati,  New  Orleans  k  Texas  Pacific 
Clinchfield 
Columbus  k  Greenville 
Florida  East  Coast 
Georgia  R.R. 

Georgia  &  Florida 
Georgia,  Southern  k  Florida 
Gulf  k  Ship  Island 
Gulf,  Mobile  k  Northern 
Illinois  Central 

Yazoo  k  Mississippi  Valley 
Louisville  k  Nashville 
Mississippi  Central 
Mobile  k  Ohio 

Nashville,  Chattanooga  &  St.  Loujs 

New  Orleans  k  Northeastern 

New  Orleans  Great  Northern 

Norfolk  Southern 

Northern  Alabama 

Seaboard  Air  Line 

Southern  Ry. 

Tennessee  Central 


Northwestern  Region 


COMPARISON  OF  FREIGHT  OPERATING  STATISTICS  AND  WIT  COSTS 

Bangor  md  Aroostook  Railroad  Company  compared  with  various  Groups  of  Roadsj 

Year  1929 

List  of  Ronds  included  in  Various  Groups 


Central  Western  Region 


Southwestern  Region 


Chicago  &  Northwestern 

Chicago,  Milwaukee,  St,  Paul  <Sc  Pac, 

Chicago,  St,  Paul,  Minneapolis  <&  Oxnaha 

Great  Northern 

Green  Bay  *  Western 

Minneapolis,  St,  Paul  b  S.S.  Marie 

Northern  Pacific 

Oregon- Washington  R,R.  <5:  Nav.  Co. 


Atchison,  Topeka.  <fc  Santa  Fe 
Chicago,  .Burlington  &  Quincy- 

Chicago,  Rock  Island  <fc  Gulf  (5) 
Colorado  Southern 
Denver  (c  Rio  Grande  Western 
Denver  b  Salt  Lake 
Fort  ’"orth  <fe  Denver  City 
Los  Angeles  &  Salt  Lake  I 

Northwestern  Pacific 
Oregon,  Short  Line 
Southern  Pacific  Co,  •  Pacific  Lines 
Union  Pacific 
Western  Pacific 


Fort  Smith  &  Western 
Gulf,  Colorado  &  Sants  Fe 
International-Great  Northern 
Kansas  City  Southern 

Texarkana  &  For«t  Smith  (5) 
Kansas,  Oklahoma  Gulf 
Louisiana  &  Arkansas 
Louisiana  Ry,  4  Nav,  Co,  of  Texas 
Midland  Valley 
Missouri  <fe  North  Arkansas 
Missouri-Kansas -Texas  Lines 
Missouri  Pacific 
St,  Louis -San  Francisco 
St,  Louis  Southwestern 
Texas  &  New  Orleans 
Texas  &  Pacific 


(1) 

Data 

on 

sheets. 

1  &  2 

not  available;  included 

in  figures  for 

(2) 

n 

t» 

n 

» 

tt  tt  It 

tt  tt  »t 

(3) 

tt 

tt 

n 

« 

«  It  It 

tt  «  » 

(4) 

« 

n 

it 

« 

n  it  it 

n  «  tt 

(S) 

Dtitn 

on 

sheets 

1  &  2 

only 

• 

the  Baltimore  &  Ohio 
"  Pennsylvania 
*  Erie 

w  Missouri  Pacific 


Bangor,  Me, 

Nov,  28tfr,  1932 


Bangor  &  Aroostook  Raiiroaa 
SOURCES  0?  RAILWAY  OPERATING  REVENUE 
(Taken  from  Exhibit  No.  94) 


Year 

Total 

Revenue 

FREIGHT 

Anoint 

SERVICE 

Percent 

1921 

♦7,353,938 

♦6,131,865 

M 

1922 

7,437,216 

6,252,971 

M 

1923 

6,769,803 

5,589,827 

M 

1924 

6,924,115 

5,831,831 

84g 

1925 

6,862,483 

5,867,703 

M 

1926 

6,927,602 

5,852,025 

M 

1927 

7,401,075 

6,371,217 

1928 

7,199,222 

6,227,533 

M 

1929 

8,135,673 

7,073,357 

81* 

1930 

8,365,757 

7,442,917 

M 

1931 

6,885,200 

6,183,950 

M 

1932 

5,904,000 

5,424,000 

9& 

Fas s eager 
Servico 
Revenue 

Nail  & 

Express 

Revenue 

All  Other 
Revenue 

♦957,305 

♦154,492 

♦110,276 

897,562 

196,645 

90,038 

884,634 

191,270 

104,072 

788,445 

213,650 

90,189 

694,412 

206,478 

93,895 

764,641 

237,189 

73,747 

704,326 

244,765 

80,736 

650,586 

235,978 

85,125 

580,068 

395,282 

86,966 

553,018 

274,120 

95,702 

389,056 

236,091 

76,103 

224,000 

186,000 

70,000 

SHE3T  107 


(Relators*  Exhibit  No.  7) 


PRINCIPAL  SOURCE  OF  BANGOR  &  AROOSTOOK  EARNINGS 

' 

(Taken  from  Exhibits  Nos.  15,  19  and  94) 

Semue  from  All  Freigrt  Traffic  -  #6,183,950  (9C$  of  total  revenue) 

I 

Revenue  from  CARLOAD  Freight  Traffic  -  #5,887,537  (9S%  of  jrevenue  on 

All  FlUiAt  Traffic) 


Carload^  Revenue  by__Coimo dity__Groups 


Revenue 


Tons 


Revenue 
per  Ton 


I.  Products  of  Agriculture 

#3,280,877 

782,282 

$4.19 

POTATOES 

3,206,024 

761,9691 

_#4.20_ 

II.  Animals  and  Products 

#14,641 

1 

2,276 

— 

III.  Products  of  Mines 

#261,066 

197,430 

#1.32 

17.  Products  of  Forests 

#554,535 

379,884 

#1.46 

7.  Manufactures  and 
Miscellaneous 

#1,776,418 

671,570 

#2.65 

Total,  Carload  Traffic 

#5,887.537 

2,033,442 

#2.89 

>- 


PROSPERITY  OP  THE  BANGOR  &  AROOSTOOK 


AS  SE0B5  BY  DIVIDEND  PAYMENTS 
AND  CORPORATE  SURPLUS 
(Taken  froa  Exhibit  No.  36) 


Preferred  Stock 

i 

Common 

_Stock 

Year 

Amount  of 
Stock 

Dividend 

Payment 

Rate 

Amount  of” 
Stock 

Dividend 

Payment 

Rate 

1921 

$3,480,000 

$243,600 

JS 

$3,860,000  $ 

154,400 

4£ 

1922 

n 

« 

& 

tt 

n 

& 

1923 

n 

n 

£ 

"  i 

221,950 

5-3/4# 

1924 

r» 

SI 

& 

n 

n 

6-3/45CC 

1925 

n 

tt 

Tk 

tt  | 

231,600 

& 

1926 

tt 

ft 

& 

IT 

tt 

i 

1927 

n 

;t 

Hl 

$5,328,000  $ 

<502,041 

§t 

1928 

tt 

n 

2& 

«  $ 

^72,960 

Hl 

1929 

t» 

tt 

1 1 

$6,821,700  $ 

393,950  " 

2& 

1930 

n 

tt 

Hl 

$7,089,600  $ 

500,239 

1 i 

1931 

<* 

tt 

2k 

»  $ 

496,272 

1 

23L 

_Total  Corporate  Surplus 


Year 

Amount 

1921 

$2,371,839 

1922 

2,551,455 

1923 

2,647,297 

1924 

2,887,609 

1925 

2,695,506 

1926 

2,992,084 

1927 

3,578,480 

1928 

4,033,920 

1929 

4,740,674 

1920 

5,520,249 

1931 

5,396,731 

SHEET  112 


The  3ango r  4  AroostoctK 

POTATO  TRAFFIC  MOVES  TO  NORTHERN  MAINE  JUNCTION 


(Taken  frca  Exhibits  Nos*  37  and  65) 


B.  &  A. 
Total  Cars 


B.  4  A. 
Originated 

Percent  of 


Delivered 

TO 


Year 

Bundled 

Cars 

Total 

Rail  Connections 

1928 

30,244 

29,812 

98.595 

29,715 

1929 

40,254 

39,725 

98.695 

39,707 

1930 

44,630 

44,070 

98.755 

44,275 

Cara  Delivered  to  Bail  £onnectiOTis  b^JSeasons 


Season 

Dover- 

Foxoroft 

Brownville 

Junction 

Other 

Junctions 

Northern  Maine 
Junction 

Total 

1921-22 

199 

778 

1 

27,444 

28,422 

1922-23 

104 

86 

5 

17,763 

17,958 

1923-24 

232 

62 

- 

25,056 

25,350 

1924-25 

257 

123 

- 

31,236 

31,616 

1925-26 

171 

380 

- 

28,169 

28,720 

1926-27 

266 

669 

2 

30,550 

31,487 

1927-28 

268 

846 

— 

29,356 

30,470 

1928-29 

133 

1552 

3 

29,528 

31,216 

1929-30 

1 94 

1106 

- 

46,280 

47,480 

1930-31 

139 

1593 

4 

38,739 

40,475 

1931-32 

48 

574 

• 

30,380 

31,002 

Average  ntmber_of  £a£s_deliyered__to  rail^canneo^tions 
seasons  JL92WL922  toJLSjStfli^r^  excluding 
abnormal  seasons  of  1922-1923  and  1929-1930  —  30,954 


Number  of  oars  delivered  to  rail  connections  in 

1931-1932  season  isith  water  movement  frcci  Searsport-  31,002 


NORTHERN  MAINE  JUNCTION  FOR  25  YEARS 


History 

* 


of  Rates  to  Northern  Maine  Junction  and  tq  Sear  sport 
Using  Key  Rate  from  Mars  Hill-Caribou  Group 

•  I 

(Taken  from  Exhibits  Nos*  62  and  63) 


To 

Searsport 


£ 


To  Northern 
ine  Junction 


1932 

23|/ 

1930 

« 

1928 

it 

1926 

tt 

1925  (Oct.) 

n 

1925  (June) 

25 

1925  (April) 

20 

1924 

23 

1922 

25 

1920-21 

274 

1918 

if 

1917 

15g- 

1914 

14 

1913 

-12§ 

1912 

12 

1910 

n 

1907-8 

111 

24/ 

n 

it 

n 

» 

it 

tt 

it 

tt 


2 

19 


EARNINGS  TO  NORTHERN  MAINE  JUNCTION  COMPARED  WITH  EARRINGS 
TO  SEARS  PORT  ON  RATES  IN  EFFECT  PRIOR  TO 
AUGUST  18,  1932 


(Taken  from  carrier’s  Exhibit  No,  95) 


Earnings  Earnings  Earnings  per 

Per  Ton  Per  Car  Car  per  Mile  Hauled 


To  Sear  sport  during  1931- 

1932  Shipping  Season  —  $4,54  $95,98  48.4^ 


To  Northern.  Maine  Junction  $4,22  $84,70  46.4^ 


AMOUNT 

EARNINGS  TO  SEARS  PORT 

HIGHER —  32  cents  $11,28  2  cents 

per  Ton  per  Car  per  Car-Mile 


SHEET  115 


(Relators*  Exhibit  HoJ  19) 


OPENING  OF  TEE  SEARSPORT  ROUTE  FOR  WATER  MO' 


OF  POTATOES 


iVBJ^NT 


(Extract  from  annual  report  of  December  31,  1931  to  Stoc  kholders  of 
Bangor  4  Aroostook  by  Percy  R.  Todd,  President;  Transcript 

of  evidence,  pages  18  -co  21) 


"37,781  oarloads  of  potatoes  were  handled  during  the  year,  containing 
Tippr aximately  25,260,000  bushels,  as  ccmparod  with  44,630  carloads,  oantaining 
approximately  29,644,000  bushels,  handled  last  year*  While  this  year’s  ship¬ 
ments  were  about  normal,  they  were  sold  with  little  or  no  profit  to  the  f earner; 
in  fact,  the  shipments  handled  between  August  9th  and’  December  3lst,  did  not 
in  many  cases  pay  the  farmers  for  the  fertiliser  used  in  growing  them,  result- 
in  heavy  falling  off  of  inward  freight  shipments,  as  well  as 


R 


"COMMENCING  IN  OCTOBER,  1931,  A  HEW  DEVELOPMENT  OCCURRED  IN  TUB  FORWARDING 
OF  POTATO  SHIPMENTS  FROM  OUR  TERRITORY.  There  being  so  many  ocean  vessels  idle, 
OUR  SHIPPERS  WERE  ABLE  TO  SECURE  VERY  LOW  RATES  ON  POTATO  SHIPMENTS  FROM  OUR 
TIDE-WATER  TKatlWAL  AT  SEARSPORT,  MAINE,  to  Hew  York,  Philadelphia,  Baltimore 
and  points  as  far  south  as  Hew  Orleans  and  H  oust  cm,  Texas;  MUCH  LOWER  thaw  ANY 
RATES  BY  THE  ALL-RATT.  ROUTES  THAT  COULD  BE  MADE,  end  quite  a  large  percentage 
of  our  total  shipments  of  potatoes  have  been  forwarded  via  Sear  sport  water. 
This  has  increased  our  earnings  cm  this  traffio,  both  gross  and  net,  cm  aooount 


•  haul  cm  our  line,  as  ccmpared  with  forwarding  them  by  the  all-rail 


route.  The  management  regrets  the  loss  of  this  traffic  to  our  connecting  rail 
lines  who  need  it,  but  IT  HAS  BEEN  OF  THE  GREATEST  POSSIBLE  ASSISTANCE  TO  THE 
POTATO  SHIPPERS  LOCATED  ALONG  OUR  LINE  AND  HAS  ACTUALLY  KEPT  THEM  FROM  LOSING 
THEIR  MARKET  IN  SOUTHERN  TERRITORY  TO  POTATO  SHIPPERS  IN  THE  WEST,  and  with  prices 
cm  potatoes  as  low  as  they  have  been,  and  are,  -this  shipping  season,  IT  HAS  hekm 
OF  GREAT  BENEFIT,  UNDER  PRESENT  CONDITIONS,  TO  OUR  SHIPPERS,  WHO  CLAM  IT  BAS 
REALLY  BEEN  THEIR  SALVATION  THIS  SEASON." 


"Despite  a  heavy  reduction  in  earnings,  your  company’s  property  has  been 
well  maintained  during  the  year  and  is  in  a  position  to  handle  |a  large  increase 
traffio  ec anemically  when  a  revival  of  business  comes." 


ASTER  THE  SEARS PORT  ROUTE  HAD  BEEN  USED  01®  SEASON 
THE  RATES  WHICH  HAD  GIVER  THE  BANGOR  &  AROOSTOOK  INCREASED  EARNINGS, 
"BOTH  GROSS  AND  NET",  WERE  INCREASED  APPROXIMATELY  30  PERCENT 
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EARNINGS  TO  SEARSPORT  HIGHER  —  $1.78  $41.30  15. 1^ 

per  Ton  per  Car  per  Car-Mile 
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MR.  TODD,  PRESIDENT  OP  THE  BANGOR  As  AROOSTOOK,  EXPLAINED  THAT 
THE  INCREASE  IN  RATES  TO  SEARSPORT  DID  NOT  ORIGINATE  WITH  THE  BANGOR  As  AROOSTOOK, 

DID  NOT  REST  ON  ANY  NEED  FOR  ADDITIONAL  REVENUE 
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(Relators*  Exhibit  No.  23) 
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# 

.. 

-  ^ 

TTCgn  OF  MAINE  PRODUCERS  FOR  ECONOMICAL  HATER  TRANSPORTATION 
GREATLY  INTENSIFIED  BY  SUBSTANTIAL  REDUCTIONS  3Y  COMMISSION  IN  RATES 
ON  POTATOES  FROM  WISCONSIN  AND  MINNESOTA  TO  MAINE’S  NECESSARY  MARKET  TERRITORY 


Harlem  River,  N.Y. 
Albany,  N.Y* 
Rochester,  N.Y. 
Schenectady,  N.Y. 
Philadelphia,  Pa. 
Harrisburg,  Pa. 
Scranton,  Pa. 
Baltimore,  Mi. 
Newark,  N.J. 
Richmond,  Va. 


From  Waupaca,  Wia  . 


Rates  in  Effect 
Prior  to 

December  3,  1931 


Reduced  Rates  Ordered 
By  Commission. 
Effective  December  3,  1931 


Reduced  rates  prescribed  by  Commission  in 

Leonard,  Crosset  &  Riley  v.  Akron,  C.  &  Y. 
'  1.76  I.C.C.  309  (April  14,  193 1) 


y.  Co., 
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REMOTENESS  OP  AROOSTOOK  COUNTY 

MEASURED  BY  RAIL  CHARGES  AS  HELL  AS  DISTANCE 

Using  Typical  Maine  and  Wisconsin 
Shipping  Points 

(Taken  frcm  Exhibits  Nos.  5  and  6) 


Fran 


Fran 


To  • 

Caribou, 

Miles 

.Maine 

Rate 

Waupaca 

Miles 

' ,  Wis  • 

Rate* 

Maine  Handicap 
All  Rail 

Buffalo 

852 

safe; 

710 

41* 

42£ 

Baltimore 

840 

• 

62* 

991 

52* 

2 0% 

Richmond 

955 

70* 

1072 

54* 

29% 

Pittsburgh 

1063 

eoy 

665 

42* 

43% 

Cleveland 

1036 

.  64* 

541 

38* 

68% 

Columbus 

1174 

65 * 

517 

38* 

68% 

Toledo 

1144 

65* 

446 

34* 

91% 

‘•Rates  frcm  Wisconsin  and  Minnesota  recently 
prescribed  as  maximon  by  C amission, 

Leonard,  Crosset  &  Riley  v.  Akron,  C.  &  Y.  Ry.  Co., 
17*6  i. C.C.  309  (April  14,  1931) 


t 


(Relators*  Exhibit  No*  25) 


THE  RECORD  BEFORE  THE  COS&ILSSIOH,  CLOSED  JANUARY  28,  1933, 
WITHIN  THREE  MOHTHS  AFTER  1932*1933  SHIPPING  SEASON  BEGAN 


AND  W1 


SIX  MONTHS  AFTER  RATES  WERE  INCREASED 


INDICATED  AN  ALMOST  EQUAL  MOVEMENT  VIA  SEARS  PORT  AT  INCREASED  RATES 


Effeetjcf  Ratos  oa^Morafleot  ar_JTra^fio 

Commi8S ion  finding  (p*  378,  195  I.C.C.): 

"Complainants  point  out  that  all-rail  rates  from  Maine  producing 
point 3  are  substantially  higher  to  such  important  eastern  markets  as 
Philadelphia,  Baltimore,  and  Norfblk  than  from  important  potato-producing 
districts  in  Wisconsin,  althougx  Maine  baa  a  material  advantage  in  distance. 
They  contend  that  the  bulk  of  the  Maine  crop  most  be  sold  in  these  markets  and 
in  the  territory  tributary  thereto  and  that  it  is  only  by  the  use  of  econom¬ 
ical  rail  and  -water  transportation  that  Maine  producers  can  hope  to  dispose  of 
their  production  at  such  points*  The  record  is. not  convincing  that  the 
present  rates  to  Searsport,  coupled  with  the  loir  water  rates  from  that  port, 
are  at  such  a  level  as  to  interfere  materially  with  the  movement  of  Maine 
potatoes  in  competition  with  those  from  Wisconsin*  " 


The  Evidence  before  the  Comaission  Showed 


Total  Number  of  Carloads  to  Searsport 
tor  water  movement  beyond 

1931-1932  Shipping  Season  -  12,415  Cara 

“  ~  (Exhibit  No.  67) 

Number  of  Carloads  to  Searsport 

1931-1932  Season  to  January  18,  1932  -  J3,347  Cars 


Number  of  Carloads  to  Searsport 

1932-1933  Season  to  January  18,  1933  -  2,643  Cars 

“(SrhiFit  No.  69) 


W  "  . .  ■■■  —  j 
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(Relators'  Exhibit  No*  28) 

BANGOR  &  AROOSTOOK  GLASS  SATES  ARE- 

64  PERCENT  HIGHER  THAN  IN  OFFICIAL  TERRITORY, 

excluding-  New  England 

55  PERCENT  HIGHER  THAN  IN  SOUTHERN  NEW  ENGLAND 
41  PERCENT  HIGHER  THAN  IN  NORTHERN  NEW  ENGLAND 

i 

I 

I 

Class  Rates  for  205  Miles 


First  27.5 
Class  Percent 

Bangor  &  Aroostook  $1.23  $4/ 

In  Official  territory, 
excl.  New  England  75/  <jl/ 

i 

In  southern  New  England  79/  22/ 

In  northern  New  England  87/  2*4/ 

i 


COMMISSION  AUTHORIZED  BAKGOR  S>  AROOSTOOK  TO  ESTABLISH  ITS  PROPOSED 
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HT  OFFICIAL  TERRITORY  GENERALLY  CLASS  RATES  CONSTITUTE 
THE  BASIC  RATE  STRUCTURE  AND  HATE  AN  IMPORTANT  BEARING  OH  CARRIER  REVENUE 


"Class  rates  in  official  territory  differ  materially  from  those 
in  other  sections  of  the  country.  They  are  such  lovrer  in  level,  with 
the  exception  of  certain  rates  in  'western  trunk-line  territory  which 
approach  then  in  level.  They  also  apply,  generally  speaking,  to  a  much 
wider  range  of  traffic.  In  other  territories  class  rates,  at  least  in'* 
tiie  past,  appear  to  have  Wen  o£  particular  interest  toj  jobbers,  and 
the  traffic  vhlch  they  move  seems  to  have  been,  and  perhaps  still  is, 

carload.  Pot  carload  traffic  of  any  important 

ded.  This  is  not  the 


carload  t 


I«C»C*  3l4j  p&£0  3 


*»] 


"Fifth  class  in  official  territory  is  35  percent  of  flr^t  class.  While 
this  is  a  higher  relation  to  first  class  than  we  have  prescribed  on 
potatoes  in  other  territories,  it  should  he  homo  in  mind  that  the  first- 
class  basis  in_joffici_8d_  territory  is_joot  at  all  co^ai^fcl0_with  f3rsjt~ 
£las£  ^i_o':Sier_rate  areas.  We  made  it  pTa3?n”in  -3ie  eastern  cl  as  s’- rate 
revision  t£at  neTtEer  in  measure  nor  in  progression  was  the  first-class 
scale  modeled  after  other  class-rate  scales;  that  the  lefvel  of  the  scale 
was  based  primarily  upon  the  revenue  situation,  the  character  of  the 


moves  upon  class  rates  in  official  terrxt 


character  of  the  general  rate  structure  In  that  territory ;  and  that 
judged  alone  by  the  class  rates  whioh  exist  in  other  parts  of  the  country 
a  considerably  higher  scale  would  be  warranted.  Potatoes  are  referred 
to  therein  as  generally  moving  on  class  rates  (fifth  class)  in  official 
territory."  Maine  Potato  Growers  &  Shippers  Assn.  v.  Bangor  Sc  A.  R.  Co., 

204  I.C.C.  115,  fL18. 


PERCENTAGES  OP  CLASS  RATES  OBSCURE  ACTUAL  CHARGES 


CLASS  RATE  LEVELS  IN  DIFFERENT  RATE  TERRITORIES 
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SHSET  126 


(Relators*  Exhibit  No.  32) 
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POTATO  SHIPMENTS  1931-1932  SHIPPING  SEASON 
(Taken  from  Exhibit  No.  13) 


Carloads 

MAIHE  52,639 


New  York,  Pennsylvania ,  New 
Jersey,  Delaware,  Maryland, 

Ohio,  Indiana,  Michiran,  and 
Illinois 

Total  Shipments  -  27,220 


North  and  South'  Carolina, 

Georgia,  Alabama,  Florida, 

Tennessee,  Mississippi,  and 
Kentucky 

Total  Shipments  -  13,104 


Wisconsin  and  Minnesota 


Total  Shipments 


32,552 


SHEET  128 


(Bela tors*  Exhibit  No.  34) 


THE  ONLY  LOCAL  RATES  OP  A  NEST  ENGLAND  CARRIER, 
BANGOR  As  AROOSTOOK,  WHICH  MOVE  POTATOES  ARE  PAR  L 

COMPLAINED  OF 


ER  tttatt  the 

TIT  AW  thet^aies 


Miles 


The  Maine  Central  Serves  Southern  Maine 
- 


Comparison  of  Maine  Central  Local  Rates  -with 


Bangor  &  Aroostook  Rates  to  Sear: 


tea  wii 
sport 


Bangor  &  Aroostook 
to  Sear sport 
Old  Increased 

Rate  Rate 


Maine  Central  R. 
Main  Branch 

Line  Lines 


150-160 

13^ 

* 

25? 

ny 

150 

160-170 

♦ 

18 

25 

13 

16 

• 

170-190 

21 

28 

13 

16 

190-210 

23k 

30 

13 

16 

POTATO  SHIPMENTS  IN  1931-1932  SHIPPING  SEASON 

'  BY  STATES 


Maine 

Massachusetts 
New  Hampshire 
Vermont 
Connecticut 


Carloads 

52,639 


None 


POTATO  SHIPMENTS  1931-1952  SHIPPING  SEASON 
(Taken  from  Exhibit  No.  13) 


MAINE 


Carloads 

52*639 


New  York,  Pennsylvania,  New 
Jersey,  Delaware,  Maryland, 

Ohio,  Indiana,  Michigan,  and 
Illinois 

Total:  Shipments  -  27,220 

North  and  South'  Carolina, 

Georgia,  Alabama,  Florida, 

Tennessee,  Mississippi,  and 
Kentucky 

Total  Shipments  -  13,104 


Wisconsin  and  Minnesota 

Total  Shipments  - 


32,552 


THE  ONLY  LOCAL  RATES  OP  A  NEW  ENGLAND  CARRIER,  OTHER  THAN  THE 


BANGOR  &  AROOSTOOK,  WHICH  HOVE  POTATOES  ARE  PAR  LESS  THAN  THE^ATES 

COMPLAINED  OF  I 


The  Maine  Central  Serves  Southern  Maine 


Comparison  of  Maine  Central  Local  Rates  w 

ith 

Bangor  &  Aroostook  Rates  to 

Searsport 

f 

Bangor  &  Aroostook 

Mile  8 

to  Sear sport 

Maine 

Central  R 

Old 

Increased 

Main 

Branch 

Rate 

Rate 

Line 

Lines 

150-160 

13^ 

25^ 

ii y  i 

IS# 

i 

160-170 

• 

18 

25 

13 

16 

170-190 

21 

28 

13 

16 

1 

190-210 

23| 

30 

13 

16 

POTATO  SHIPMENTS  IN  1931-1932  SHIPPING  S 

‘  BY  STATES 


EA£ 


ON 


Carloads 


Maine 

52,639 

Mas  sachusetts 

11 

New  Hampshire 

71 

Vermont 

223 

Connecticut 

None 
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i 
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FOE  THE  DISTRICT  OF  COLUMBIA. 


^ _ - 

CLERK 


April  Teem  1936.  No.  6690.  Mandamus. 


United  States  of  America,  at  the 
Potato  Growees  &  Shippers  A 
Relators  and  Appel 


iol^8^  M*in? 
°^£et  al.fc 


v. 


Interstate  Commerce  Commission, 
Respondent  and  Appellee , 
and 

Bangor  &  Aroostook  Railroad  Co.,  et  al.y 
Interveners  and  Appellees. 


Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Columbia  to  Review  a  Judgment 
Dismissing  a  Petition  for  a  Writ  of  Mandamus. 


BRIEF  FOR  THE  APPELLANTS. 


Wilbur  La  Roe,  Jr., 
Frederick  E.  Brown, 


Arthur  L.-Winn,  Jr., 
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before  the  Commission . . 


The  Petition  for  Rehearing . . 

The  Proceedings  in  the  Court  Below, 

Assignments  of  Error . 

Statutory  Provisions  Involved . 

POINTS  AND  AUTHORITIES  . 


I.  The  Congressional  Policy  and  Standards  Con¬ 
dition  and  Limit  the  Authority  Delegated. 
They  Are  Jurisdictional  and  Must  Be  Con¬ 
sidered  by  the  Statutory  Agent.  Findings 
Showing  They  Have  Been  Observed  Are  Es¬ 
sential  to  Assure  That  Only  the  Authority 
Delegated  Has  Been  Exercised . 
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16 

17 

18 
23 
28 


28 


A.  These  principles  have  been  many  times 

applied  to  the  Interstate  Commerce  Coin¬ 
mission . i  30 

B.  The  Commission  must  make  findings 

showing  it  has  observed  the  jurisdictional 
limitations . !..  35 
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II.  The  Commission  Has  Failed  and  Refused  to 
Determine  the  Reasonableness  of  the  Rates 
Complained  of  In  the  Manner  Required  'by 
the  Act  . 


38 


A.  The  Plain  Mandate  of  the  New  Rate- 
Making  Rule . j . .  40 
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(1)  The  new  mandate  is  fundamentally 
different  from  the  old  in  contemplating 
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B.  The  Commission  failed  and  refused  to 
consider  the  need  for  the  lowest  rates  con¬ 
sistent  with  the  furnishing  of  adequate 
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employed  as  a  yardstick  by  the  Com¬ 
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IV.  The  Commission  Abused  Its  Discretion  in  Re¬ 
fusing  a  Rehearing  to  Receive  Evidence 
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the  Movement  of  Traffic . i. . 
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Enforce  the  Act . 


to 


86 
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A.  Relators  do  not  seek  to  compel  a  particu¬ 
lar  conclusion  by  the  Commission  but  oEdy 
a  full  and  fair  hearing . j . .  97 
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IN  THE 


WLnittb  States*  Court  of  gippeksi 

FOR  THE  DISTRICT  OF  COLUMBIA. 


April  Term  1936.  No.  6690.  Mandamu^. 


United  States  of  America,  at  the  relation  ofl  Maine 
Potato  Growers  &  Shippers  Association,  cd., 
Relators  and  Appellants , 

v.  | 

Interstate  Commerce  Commission,  [ 
Respondent  and  Appellee ,  j 

and 

i 

Bangor  &  Aroostook  Railroad  Co.,  et  a\., 
Interveners  and  Appellees. 


Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Columbia  to  Review  a  Judgment 
Dismissing  a  Petition  for  a  Writ  of  Mandamus. 


BRIEF  FOR  THE  APPELLANTS. 


Statement  of  the  Case. 

This  is  a  petition  for  a  writ  of  mandamus  ti  compel 
the  Interstate  Commerce  Commission  to  givb  Maine 
Potato  Growers  &  Shippers  Association  and  distrib¬ 
utors  of  Maine  potatoes  at  Norfolk,  Va.,  and  Savan- 


i 
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nah,  Ga.*  (hereinafter  referred  to  as  relators)  a  fair 
and  full  hearing  on  their  complaints  filed  with  it  charg¬ 
ing  violation  of  the  Interstate  Commerce  Act  by  a 
common  carrier  by  railroad  subject  to  that  Act. 

By  section  12(1)  of  the  Interstate  Commerce  Act** 
the  Interstate  Commerce  Commission  is  required  to 
enforce  the  provisions  of  the  Act.  Section  1(5)  of 
that  Act  provides  that  all  charges  for  interstate  trans¬ 
portation  of  property  by  railroad  shall  be  just  and  rea¬ 
sonable:  The  same  section  prohibits  and  declares  un¬ 
lawful  every  unjust  and  unreasonable  charge.  The 
Act  further  provides,  by  section  15(7),  that  when  an 
increased  rate  or  charge  is  complained  of  the  burden 
of  proof  to  show  the  increased  rate  or  charge  to  be  just 
and  reasonable  shall  be  upon  the  carrier.  Relators’ 
complaints  to  the  Commission  assailed  increased  rates 
as  unjust  and  unreasonable. 

Transportation  Act,  1920,  amending  the  Interstate 
Commerce  Act,  directed  the  Commission,  as  a  rule  for 
rate  making  in  the  exercise  of  its  power  to  prescribe 
reasonable  rates,  to  adjust  the  rates  of  the  railroads  so 
that  as  a  whole,  or  as  a  whole  in  each  rate  group,  they 
should  earn  a  fair  return  on  the  aggregate  value  of  the 
group  property.  (41  Stat.  at  L.,  488,  chap.  91,  sec. 
422)  This  amending  Act  further  provided  that  the 
earnings  of  an  individual  carrier  in  excess  of  a  fair 
return  were  to  be  held  by  such  carrier  as  a  trustee  for 
the  United  States,  such  excess  earnings  in  part  to  be 
used  as  directed  by  the  Act  and  in  part  “ recaptured” 
by  being  paid  to  the  United  States.  Transportation 
Act,  1920,  in  providing  this  rate  policy  of  a  fair  re¬ 
turn  for  the  rail  carriers  as  a  whole,  also  declared  it 


^Phillips  &  Company,  Inc.  and  J.  L.  Budreau. 
**(U.  S.  C.  title  49,  section  12.) 


to  be  “the  policy  of  Congress  to  promote,  enccjurage, 
and  develop  water  transportation,  service  anq  facil¬ 
ities  in  connection  with  the  commerce  of  the  tjnited 
States,  and  to  foster  and  preserve  in  full  vigdr  both 
rail  and  water  transportation.7’  (41  Stat.  at  ijj.,  499, 
chap.  91,  see.  500)  The  increased  rates  of  which  re¬ 
lators  complained  to  the  Commission  applied  to  the 
port  of  Searsport,  Maine,  on  potato  traffic  to  be  trans¬ 
shipped  by  water  in  coastwise  commerce.  Th^  Com¬ 
mission  refused  to  consider  or  determine  whether  the 
“continuance  (of  this  water  route)  is  in  the  public  in¬ 
terest77  (R.,  p.  35)  *,  although  the  carrier  admitted  that 
the  purpose  of  the  increase  was  to  “check77  and 
*  ‘  block 7  7  the  water  transportation  and  offered  tljis  pur¬ 
pose  as  a  justification  for  the  increase.  (R.,  ppj  282-3) 
The  Commission  thereby  specifically  refused  to  con¬ 
sider  the  evidence  that  the  rates  to  the  port  were  in¬ 
creased  for  the  deliberate  purpose  of  wilfully  and  wan¬ 
tonly  injurying  and  destroying  water  transportation, 
or  whether  rates  increased  for  this  purpose  iif.  viola¬ 
tion  of  the  policy  of  Congress  had  been  justified  under 
the  burden  resting  on  the  carrier  to  justify  increases 
under  section  15(7)  of  the  Interstate  Commerce  Act. 
The  Connnission  further  refused  to  hear  evidence  of¬ 
fered  in  relators7  petition  for  further  hearing  show¬ 
ing  that  the  increased  rates  had  practically  closed  the 
water  route,  destroyed  water  transportation,  and  pre¬ 
vented  the  movement  of  thousands  of  carloadi  of  po¬ 
tatoes  which  would  have  moved  at  reasonably  rates. 
(R.,  p.  43)  j 

By  the  Emergency  Railroad  Transportation  Act, 
1933,  the  “trustee77  and  “recapture77  provisions  of  the 

i 

— 

*Pages  in  Volume  I  of  the  Transcript  of  Record  are  tlius  shown 
throughout  this  brief.  Volume  II  contains  exhibits  exclusively. 
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Interstate  Commerce  Act  were  repealed  and  also  re¬ 
pealed  was  the  group  rate-making  rule  therein  pro¬ 
vided.  Excessive  earnings  by  individual  railroads  were 
no  longer  contemplated.  In  lieu  thereof  the  1933  Act 
provided  that  “in  the  exercise  of  its  power  to  prescribe 
just  and  reasonable  rates  the  Commission  shall  give 
due  consideration,  among  other  factors”  to  three 
standards  of  reasonableness  specified  by  Congress. 
The  first  factor  or  standard  of  reasonableness  specified 
is  “the  effect  of  rates  on  the  movement  of  traffic.” 
The  second  standard  or  guide  provided  by  Congress  is 
the  need,  in  the  public  interest,  of  adequate  railway  ser¬ 
vice  “at  the  lowest  cost  consistent  with  the  furnishing 
of  such  service.”  The  third  factor  is  the  need  of  the 
carriers  for  revenues  sufficient  “under  honest,  econom¬ 
ical,  and  efficient  management,  to  provide  such  ser¬ 
vice.”  (48  Stat.  at  L.,  220,  sec.  204,  206;  U.  S.  C.  title 
49,  sections  15a,  15b)  It  is  relators’  contention  that 
the  Commission  failed  and  refused  to  consider  these 
standards  and  guides,  made  mandatory  by  Congress, 
and  evidence  bearing  thereon,  in  dismissing  relators’ 
complaints,  and  thereby  denied  to  relators  a  fair  and 
full  hearing.  We  do  not  understand  respondent  to  ad¬ 
mit  that  the  consideration  of  each  of  these  three  stand¬ 
ards  was  mandatorv  on  the  Commission  in  its  consid- 
eration  of  relators’  complaints. 

It  is  the  contention  of  relators  that  in  the  considera¬ 
tion  of  their  complaints  the  Commission  is  without 
power  or  jurisdiction  to  determine  reasonable  rates  ex¬ 
clusively  by  such  standards  as  it  chooses  to  employ. 
The  Commission  must  consider  the  standards  and 
guides  provided  for  the  purpose  by  Congress.  Relators 
contend  that  it  is  the  ministerial  and  peremptory  duty 
of  the  Commission  to  give  consideration  to  the  stand- 
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ards,  the  policy  and  the  rules  provided  by  Congrebs  for 
the  purpose  of  guiding,  directing  and  limiting  the  exer¬ 
cise  by  the  Commission  of  the  delegated  rate-making 
power ;  that  Congress  is  the  policy  making  body  and  the 
Commission  the  servant  of  that  policy.  And  relators 
further  contend  that  the  Commission,  in  dismissing 
their  complaints  without  determining  the  reasonable¬ 
ness  of  the  rates  complained  of  in  the  manner  directed 
by  Congress  and  as  measured  by  the  policy  of]  Con¬ 
gress,  has  refused  to  exercise  its  jurisdiction,  h^s  re¬ 
fused  to  enforce  the  Interstate  Commerce  Act,  ai}id  has 
denied  to  relators  a  fair  and  full  hearing  on  theii*  com¬ 
plaints.  Relators  seek  to  compel  the  Commissjon  to 
proceed  to  a  hearing  on  their  complaints  and  tp  con¬ 
sider  and  dispose  of  them  on  their  merits,  giving  due 
consideration  to  the  standards,  the  policy  and  th<j  rules 
provided  by  Congress  for  the  purpose  of  directing  the 
exercise  of  the  delegated  rate  power. 

The  Rates  Complained  of  and  the  Steps  Tat^en 
before  the  Commission. 

The  statements  of  fact  in  this  brief  are  takerj  from 
the  two  reports  of  the  Commission,*  except  as  tb  facts 
as  to  which  the  reports  are  silent.  Facts  referred  to 
outside  the  reports  are  in  most  instances  takeii  from 
the  official  financial  and  operating  reports  (jf  the 
Bangor  and  Aroostook  Railroad  Company,  the  single 
defendant  of  relators’  complaints,  or  the  evidenbe  and 
admissions  of  that  railroad  before  the  Commission. 

The  Bangor  Aroostook  Railroad  is  a  “potato” 
railroad.  Its  revenue  on  potatoes  is  $4.20  per  ton  com¬ 
pared  with  $2.10  per  ton  on  all  other  carload  traffic,  (p. 

*The  report  of  Division  3  and  the  report  of  the  Commissior!  on  oral 
argument  (R.,  pp.  22-31  and  33-40). 
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66,  infra.)  Its  general  manager  explained  that  the 
whole  operation  of  the  railroad  is  set  up  for  the  han¬ 
dling  of  potato  traffic.  (R.,  p.  348)  It  transports 
but  few  commodities  in  any  volume  except  potatoes; 
but  its  tremendous  volume  of  potato  traffic  is  admit¬ 
tedly  unique  in  the  United  States.  (R.,  p.  324)  Ca¬ 
nadian  Pacific  Railway  Company  and  its  subsidiary 
reach  certain  points  in  Aroostook  County,  Maine,  but 
their  lines  run  into  Canada.  Except  for  this  Canadian 
railroad,  the  Bangor  &  Aroostook  is  the  only  railroad 
serving  Aroostook  County,  a  large  county  constituting 
the  northern  part  of  the  State  of  Maine  and  lying  along 
the  Canadian  border.  (R.,  p.  329;  sheet  77,  Vol.  II)** 
The  production  of  potatoes  in  this  single  county  places 
the  State  of  Maine  foremost  among  the  eighteen  com¬ 
mercial  potato  producing  states.  (R.,  p.  219;  sheets 
22,  25,  Vol.  II)  The  Commission  found  that  Maine 
shipments  of  potatoes  amounted  to  approximately  40 
per  cent  of  the  total  potato  tonnage  shipped  in  the 
United  States,  and  of  the  Maine  shipments  of  52,600 
cars,  49,800  were  shipped  from  Aroostook  County 
alone.  (R.,  p.  24)  The  remaining  60  per  cent  of 
United  States  potato  shipments  were  shipped  from 
the  other  seventeen  widely  scattered  commercial  pro¬ 
ducing  states. 

The  northern  part  of  the  Bangor  &  Aroostook,  its 
line  north  of  Sherman,  Maine,  lies  in  the  potato  dis¬ 
trict  of  Aroostook  County.  (R.,  p.  329;  sheet  63,  Vol. 
II)  In  this  district  the  Bangor  &  Aroostook  originates 
its  potato  traffic.  It  is  all  transported  to  the  southern 
end  of  its  line  where  it  is  delivered  to  other  carriers, 
at  Northern  Maine  Junction  for  rail  movement  or  at 

**Exhibits  of  record,  collected  in  Volume  II  of  the  Transcript  of 
Record,  are  thus  shown  throughout  this  brief. 


Searsport  for  water  movement.  (R.,  p.  318;  street  71, 
Vol.  II)  Maps  of  the  Bangor  &  Aroostook  appear  in 
Volume  II  of  the  Record  as  sheets  1,  40  and  77-  The 
carrier’s  exhibit  (sheet  77)  is  attached  at  the  j end  of 
this  brief  as  an  appendix.  The  potato  district  lies 
north  of  the  Penobscot  River.  (R.,  p.  329;  sheet  63, 
Vol.  II)  Northern  Maine  Junction  is  the  connection 
with  the  Maine  Central  Railroad,  near  Bangor,  and 
Searsport  is  the  port  just  south  thereof. 

The  prosperity  of  the  Bangor  &  Aroostook  ha^  stead¬ 
ily  mounted  with  the  increase  of  potato  shipments  from 
Aroostook  County  to  the  southern  end  of  its  line.  Divi¬ 
dends  have  been  paid  by  the  carrier  on  its  common 
stock  every  year  since  1903.  Preferred  stock  was  first 
issued  in  1917.  Every  year  since  1917  the  Bangor  & 
Aroostook  has  paid  on  $3,480,000  of  preferred  stock 
dividends  of  7  per  cent.  (R.,  pp.  231,  367)  j  Potato 
shipments  rose  steadily  from  1922  to  1931.*  lyith  the 
increase  in  potato  traffic,  dividends  on  its  common  stock 
rose  from  4  per  cent  in  1922  to  5^4  and  6  per  cent  in 
the  years  1923  to  1926.  Large  increases  in  cpommon 
stock  were  made  in  the  years  1927  to  1930,  the  par 
value  of  stock  outstanding  rising  from  $3,860,000  in 
1926  to  $7,089,600  in  1930.  On  this  practically  doubled 
amount  of  common  stock  the  dividends  increased  from 
6  per  cent  in  1927  to  7  per  cent  in  the  years  1928,  1929, 
1930  and  1931.  (R.,  p.  259,  sheet  54,  Vol.  II) 

The  increase  in  stock  dividends  absorbed  but  part 
of  the  carrier’s  earnings.  In  the  period  1^24-1931 
earnings  provided  almost  $1,000,000  a  year,  a  [total  of 
$6,667,000,  for  additions  and  improvements  to  jthe  car- 


*From  an  average  of  17,000  cars  in  the  years  1917-1922  to  27,600 
cars  for  the  period  1923-1927  and,  further,  to  an  average  of  39,000 
cars  in  the  years  1928-1931.  (R.,  pp.  219,  318,  sheets  108,  21,  71,  Vol. 

II.) 
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rier’s  property.  (R.,  pp.  347,  342)  During  the  same 
period  the  Bangor  &  Aroostook  reduced  its  bonded  in¬ 
debtedness  in  the  amount  of  $4,002,000,  approximately 
$800,000  more  than  the  increase  in  common  stock.  (R., 
p.  259,  sheet  54,  Vol.  II)* 

Previous  to  1931  the  Interstate  Commerce  Commis¬ 
sion  had  instituted  proceedings  against  the  Bangor  & 
Aroostook  to  “recapture”  excessive  earnings  under 
the  Transportation  Act .  (R.,  p.  231) 

The  prosperity  of  the  Bangor  &  Aroostook  has  con¬ 
tinued  during  the  years  1932,  1933  and  1934.  Divi¬ 
dends  of  7  per  cent  have  been  paid  on  the  preferred 
stock  and  dividends  of  4  and  5  per  cent  on  the  much 
increased  amount  of  common  stock.  From  1931  to 
1934  the  corporate  surplus  increased  over  $600,000  and 
bonded  indebtedness  was  reduced  in  the  amount  of 
$1,156,000.  (R.,  pp.  367,  368,  343,  sheets  109-111,  Vol. 

II) 

Prior  to  the  season  1931-1932  all  the  potato  traffic 
of  the  Bangor  &  Aroostook  moved  from  the  potato  field 
on  the  northern  end  of  its  line  to  Northern  Maine  Junc¬ 
tion  where  it  was  delivered  to  the  Maine  Central  Rail¬ 
road  for  further  rail  transportation.  (R.,  pp.  314,  318, 
sheets  63,  71,  112)  Just  prior  to  this  season  greatly 

reduced  rail  rates  had  been  ordered  established  bv  the 

* 

Commission  from  the  important  potato  producing  dis¬ 
tricts  in  Wisconsin  and  Minnesota  to  the  territory  east 
of  the  Mississippi  River.  It  is  the  same  distance  from 
Aroostook  County  to  Rochester,  N.  Y.,  as  from  the 
Wisconsin  field,  but  the  railroad  rate  from  Aroostook 
County  was  58%  cents  to  Rochester  compared  with 
the  new  rate  of  43  cents  from  Wisconsin.  The  rail  dis- 

*The  profits  of  the  carrier  approximated  15  per  cent  during  the  ten 
years  ending  1931.  (See  page  62,  infra.) 
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tance  from  Aroostook  County  to  Pittsburgh,  Pa.,  is 
1,063  miles  compared  with  663  miles  from  Wisconsin. 
(R.,  pp.  212,  215,  sheet  8,  Vol.  II)  The  remoteness  of 
Aroostook  County,  measured  by  both  distance  afid  rail 
charges,  led  to  the  opening  of  the  Searsport  water 
route  in  October,  1931.  The  President  of  the  Bangor 
&  Aroostook  explained  this  development  to  his  stock¬ 
holders  in  his  annual  report  of  December,  1931,  as  fol¬ 
lows  (R.,  p.  200) :  ! 

4  4  Commencing  in  October,  1931,  a  new  develop¬ 
ment  occurred  in  the  forwarding  of  potatp  ship¬ 
ments  from  our  territory.  There  being  so  many 
ocean  vessels  idle,  our  shippers  were  able  to  se¬ 
cure  very  low  rates  on  potato  shipments  from  our 
tide- water  terminal  at  Searsport,  Maine,  to  New 
York,  Philadelphia,  Baltimore  and  points  las  far 
south  as  New  Orleans  and  Houston,  Texasj;  much 
lower  than  any  rates  by  the  all-rail  routes  that 
could  be  made,  and  quite  a  large  percentage  of  our 
total  shipments  of  potatoes  have  been  for\varded 
via  Searsport  and  water.  This  has  increased  our 
earnings  on  this  traffic ,  both  gross  and  net\  on  ac¬ 
count  of  the  longer  haul  on  our  line,  as  compared 
with  forwarding  them  bv  the  all-rail  rout^.  The 
management  regrets  the  loss  of  this  traffiq  to  our 
connecting  rail  lines  who  need  it,  but  it  hijis  been 
of  the  greatest  possible  assistance  to  the\  potato 
shippers  located  along  our  line  and  has  Actually 
kept  them  from  losing  their  market  in  southern 
territory  to  potato  shippers  in  the  West ,  ajid  with 
prices  on  potatoes  as  low  as  they  have  befell,  and 
are,  this  shipping  season,  it  has  been  of  great 
benefit,  under  present  conditions,  to  our  shippers , 
who  claim  it  has  really  been  their  salvation  this 
season.”  (italics  supplied) 

i 

The  water  carriers  which  had  brought  4 4 saltation” 
to  the  potato  industry  of  Aroostook  County  wer^  of  the 
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first  class.  Among  the  lines  which  supplied  service 
were  the  Munson  Steamship  Line,  the  Bull  Line,  and 
the  Mallory  Transport  Line.  “These  lines  are  among 
the  best  known  under  the  American  flag.  All  the  ves¬ 
sels  operating  this  season  in  the  Searsport  trade  are 
classed  A-l  by  the  American  Bureau.  This  is  the  high¬ 
est  class.  They  compare  favorably  with  any  freight 
ships  in  any  trade  that  are  operated  under  the  Ameri¬ 
can  flag.”  (R.,  p.  274) 

The  earnings  of  the  Bangor  &  Aroostook  on  all-rail 
potato  shipments,  those  delivered  at  Northern  Maine 
Junction  to  the  Maine  Central  Railroad  and  its  con¬ 
nections,  are  $4.22  per  ton  and  $84.70  per  car.  The 
earnings  from  the  potato  field  to  Searsport  in  the  same 
period,  the  1931-1932  shipping  season  which  the  car¬ 
rier  fignres  covered,  were  $4.54  per  ton  and  $95.98  per 
car.  The  revenue  to  Searsport  ivas  $ 11.28  per  car 
more  than  that  on  all-rail  shipments  on  which  the  Ban¬ 
gor  &  Aroostook  had  fared  so  well.  The  haul  to  North¬ 
ern  Maine  Junction  at  this  revenue  averaged  183  miles 
and  to  Searsport  198  miles.  The  revenue  on  a  car  to 
Searsport  was  more  for  each  miles  of  transportation 
than  to  Northern  Maine  Junction.  (R.,  p.  339,  sheet 
99,  Yol.  II) 

In  February,  1932,  soon  after  President  Todd’s  state¬ 
ment  to  stockholders,  the  railroads  which  formed  the 
all-rail  route  for  Bangor  &  Aroostook  potato  traffic 
demanded  that  something  be  done.  President  Todd  of 
the  Bangor  &  Aroostook  frankly  testified  that  at  a 
meeting  in  February,  1932,  “ they  got  at  me  and  felt 
that  I  should  do  something  to  check — help  check  this 
Searsport  movement.”  He  urged  them  to  let  the  mat¬ 
ter  rest  until  June,  when  the  shipping  season  was  over 
and  the  volume  of  movement  via  Searsport  could  be 
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greed. 
12,415 

carloads  of  potatoes  moved  through  Searsporj.  The 
all-rail  carriers  hauled  31,002  carloads  of  Baiigor  & 
Aroostook  potatoes  in  the  same  season.  This  'was  as 
many  or  more  carloads  than  they  had  received  jin  any 
previous  seasons,  excepting  only  two,  1928-29  anjd  1929- 
30.  The  average  number  of  cars  received  by  the  all¬ 
rail  route  for  the  nine  shipping  seasons  preceding  that 
of  1931-1932  was  31,640  cars,  almost  exactly  the  same 
number  as  they  received  in  the  1931-1932  seasoh  when 
12,415  cars  moved  via  Searsport  by  water.  (R.,j  p.  318, 
319,  sheets  71,  72,  112,  Yol.  II)  j 

At  a  meeting  of  the  connecting  rail  carriers  ip  June, 
President  Todd  finally  capitulated.  (R.,  p.  283)  Ef¬ 
fective  August  18,  1932,  the  rates  to  Searspoijt  were 
increased  approximately  $30  per  car,  the  increase  in 
rates  ranging  from  24  to  39  per  cent.  (R.,  pip.  183, 
185,  31)  This  made  the  charges  demanded  to  j  Sears¬ 
port  over  $40  per  car  more  than  the  revenue  on  jail-rail 
shipments  which  had  proved  so  adequate  to  the  farrier 
and  had,  in  fact,  subjected  it  to  proceedings  by  the 
Commission  to  “recapture”  excessive  earnings.  (R., 
pp.  224,  339,  sheets  99,  116) 

When  asked  whether  the  increases  in  the  r^tes  to 
Searsport  were  made  “to  block”  that  movement,  Presi¬ 
dent  Todd  admitted:  “We  were  not  trying  to  see  it 
continue.  1  will  be  very  frank  about  it.”  (R.,  p.  282) 
On  August  29,  1932,  immediately  after  the  establish¬ 
ment  of  the  new  rates,  relator,  Maine  Potato  Growers 
&  Shippers  Association,  filed  its  complaint  wjth  the 
Commission  alleging  that  the  increased  rates  jof  the 
Bangor  &  Aroostook  on  potatoes  to  Searspoft,  for 
transshipment  by  water,  were  unjust  and  unifeason- 


determined.  To  this  they  very  reluctantly  i 
(R.,  pp.  282-283)  During  this  1931-1932  season] 
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able  in  violation  of  the  Interstate  Commerce  Act  and 
prayed  the  Commission  to  determine,  and  to  order  the 
defendant  railroad  to  establish,  just  and  reasonable 
rates  for  such  transportation.  (R.,  pp.  182-184)  The 
similar  complaint  of  relators,  Phillips  &  Company,  Inc. 
and  J.  L.  Budreau,  and  other  interested  parties,  in¬ 
cluding  the  Town  of  Searsport,  was  filed  with  the  Com¬ 
mission  November  26,  1932.  (R.,  pp.  182,  186-189) 

A  joint  hearing  on  both  complaints  was  held  before 
an  Examiner  of  the  Commission  beginning  January  23 
and  closed  January  28,  1933.  (R.,  pp.  191,  365)  The 
parties  later  filed  briefs  and  exceptions  to  the  Exam¬ 
iner’s  proposed  report.  In  a  report  dated  July  20, 
1933,  made  subsequent  to  the  enactment  of  the  amended 
rate-making  mandate  in  the  1933  Act,  Division  3  of  the 
Commission,  without  hearing  oral  argument,  dismissed 
relators*  complaints,  by  a  vote  of  two  to  one,  Commis¬ 
sioner  Lee  dissenting.  (R.,  pp.  22-32)  After  point¬ 
ing  out  that  the  increased  rates  of  the  Bangor  &  Aroo¬ 
stook  to  Searsport  “are  inordinately  high  when  com¬ 
pared  with  the  (potato)  rates  which  it  maintains  to 
the  aforesaid  junction  points,”  Commissioner  Lee 
said: 


“It  is  my  considered  judgment  its  apparent  de¬ 
sire  to  aid  the  Boston  &  Maine,  the  Maine  Central, 
and  other  connections,  and  the  ‘regulated’  vessels 
plying  from  the  port  of  Boston,  does  not  and  can¬ 
not  justify  the  action  of  the  Bangor  &  Aroostook 
in  maintaining  relatively  higher  rates  to  Sears¬ 
port.  There  are  no  differences  in  transportation 
conditions  which  would  justify  the  maintenance 
of  'such  higher  rates.  The  rates  to  Searsport 
should  be  no  higher  distance  considered  than  the 
rates  to  defendant’s  other  main-line  points.”  (R., 
pp.  30,  31) 
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Relators  immediately  petitioned  the  Commission  for 
oral  argument  and  reconsideration.  (R.,  pp.|  83,  85, 
116)  This  petition  was  denied  by  the  Commission  by 
order  dated  November  13,  1933.  (R.,  p.  57)  Subse¬ 

quently  the  Commission  on  its  own  motion  bty  order 
dated  December  11,  1933,  reopened  the  proceeding  for 
oral  argument  and  reconsideration;  and  such  Dral  ar¬ 
gument  was  held  March  7, 1934.  (R.,  p.  57)  By  report 
dated  September  28,  1934,  the  Commission,  by  a  vote 
of  six  to  three,  the  Chairman  and  two  Commissioners 
dissenting,  affirmed  the  report  of  Division  3.  (R.,  pp. 
33-40)  | 

The  Bangor  &  Aroostook  had  been  enrichec|  by  the 
revenue  of  $4.20  per  ton  for  the  transportation  of  po¬ 
tatoes  from  the  northern  end  of  its  line  to  th^3  south¬ 
ern  end.  On  this  revenue  the  carrier  had  hand¬ 
somely  prospered.  The  earnings  were  so  abundant 
that  the  Commission  had  proceeded  against  if  to  re¬ 
capture  excessive  income.  It  is  relators  ’  contention 
that,  on  their  complaints  against  an  increase  in  the 
rates  to  Searsport  on  that  level  which  had  proved  so 
adequate  to  a  level  approximately  30  per  cent  higher, 
the  Congressional  rate-making  mandate  requires  the 
Commission,  in  determining  the  reasonableness  of 
the  rates  complained  of,  to  consider  the  relatio^i  of  the 
rates  to  adequate  revenue  for  the  railroad.  Th^  stand¬ 
ard  of  reasonableness  provided  by  Congres^  is  the 
lowest  rates  consistent  with  adequate  railway  service. 
Under  this  mandate  the  Commission  can  not  close  its 
eves  to  the  abundance  of  the  carrier’s  revenues  at  the 

m/ 

level  of  charges  prior  to  the  30  per  cent  increase. 

Relators  further  contend  that  where,  as  herd,  the  in- 

i 

crease  in  rates  is  not  made  for  the  purpose  of  addi¬ 
tional  revenue,  but  for  the  purpose  of  wilfully  land  de¬ 
liberately  destroying  water  transportation  and  pre- 
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venting  the  movement  of  traffic  over  the  rail-water 
route,  the  Commission  has  no  discretion  to  close  its 
eyes  to  the  railroad  purpose  to  defeat  the  policy  of 
Congress  to  promote  the  movement  of  traffic  and  to 
promote  and  encourage  water  transportation.  The  ser¬ 
vant  of  the  Congressional  policy,  appointed  to  effectu¬ 
ate  that  policy,  may  not  close  his  eyes  to  it  but  must 
serve  it. 

In  examining  the  reports  of  the  Commission  on  re¬ 
lators’  complaints,  the  Court  will  find  no  evidence  of 
an  attempt  to  serve  the  Congressional  purpose  or  man¬ 
date.  On  the  contrary,  the  reports  evade  the  statu¬ 
tory  duty  to  apply  the  Congressional  standards  of  rea¬ 
sonableness.  They  give  no  consideration  to  the  Con¬ 
gressional  policy.  The  Court  will  find  that — 

1.  In  neither  the  majority  report  of  Division  3  nor  in 
that  of  the  Commission  was  there  any  finding  that  the 
rate-making  mandate  of  Congress  had  been  considered. 

2.  In  neither  report  was  there  any  finding  that  the 
Bangor  &  Aroostook  had  sustained  the  burden  of  proof 
that  the  increased  rates  were  just  and  reasonable. 

3.  In  neither  report  was  there  any  finding  that  the 
rates  to  Searsport  were  reasonable  when  measured  by 
Bangor  &  Aroostook  earnings  on  other  traffic,  which 
level  had  proved  so  adequate  as  to  subject  the  carrier 
to  “recapture”  proceedings. 

4.  In  neither  report  was  there  any  finding  that  the 
Bangor  &  Aroostook  was  in  need  of  additional  revenue. 

5.  In  neither  report  was  there  any  consideration  or 
recognition  of  the  fact  that  the  level  of  revenue  re¬ 
ceived  by  the  Bangor  &  Aroostook  on  potato  traffic 


prior  to  the  increase  had  handsomely  maintained  it 
and  amply  rewarded  its  stockholders. 

6.  There  was  no  recognition  in  either  report  t]|iat  the 

pre-existing  level  of  revenue  from  potato  traffic^  prior 
to  the  increase,  had  subjected  the  carrier  to  proceed¬ 
ings  by  the  Commission  to  recapture  excessivh  earn¬ 
ings.  j 

7.  In  neither  report  was  there  any  finding  that  rates 
lower  than  those  complained  of  would  not  be  sufficient 
to  enable  the  carriers  to  render  adequate  and  Efficient 
service. 

8.  There  was  no  consideration  in  either  report  of 
whether  lower  rates  to  Searsport  would  not  iiicrease 
the  movement  of  traffic  over  the  Bangor  &  Arqostook 
and  thereby  increase  its  revenues  and  ability  to  jrender 

adequate  and  efficient  transportation  service. 

, 

9.  The  Commission  in  its  report  specifically  refused 
to  consider  the  effect  of  the  increased  rates  on  the 
Searsport  route  and  the  movement  of  traffic  over  it; 
whether  the  continuance  of  water  transportation  was 
“in  the  public  interest;”  or  the  evidence  that  the  in¬ 
crease  in  rates,  which  the  carrier  had  the  statutory 
burden  of  justifying,  was  made  for  the  purpose  of 
maliciously  and  wantonly  injuring  and  destroying 
water  transportation  to  the  destruction  of  the  purpose 
of  Congress. 

We  shall  later  herein  show  that  the  considerations 
on  which  the  Commission  based  its  dismissal  of  rela¬ 
tors’  complaints  are  wholly  unresponsive  to  the  inquiry 
required  by  the  rate-making  mandate  of  Congress  and 
have  no  rational  relation  to  the  standards  of  reason¬ 
ableness  specified  by  Congress. 
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prior  to  the  increase  had  handsomely  maintained  it 
and  amply  rewarded  its  stockholders.  | 

6.  There  was  no  recognition  in  either  report  that  the 

pre-existing  level  of  revenue  from  potato  traffic,  prior 
to  the  increase,  had  subjected  the  carrier  to  proceed¬ 
ings  by  the  Commission  to  recapture  excessive  earn¬ 
ings.  j 

7.  In  neither  report  was  there  any  finding  that  rates 
lower  than  those  complained  of  would  not  be  sufficient 
to  enable  the  carriers  to  render  adequate  and  efficient 
service. 

8.  There  was  no  consideration  in  either  report  of 
whether  lower  rates  to  Searsport  would  not  iiicrease 
the  movement  of  traffic  over  the  Bangor  &  Arqostook 
and  thereby  increase  its  revenues  and  ability  to  render 
adequate  and  efficient  transportation  service. 

9.  The  Commission  in  its  report  specifically  refused 
to  consider  the  effect  of  the  increased  rates  pn  the 
Searsport  route  and  the  movement  of  traffic  over  it; 
whether  the  continuance  of  water  transportation  was 
“in  the  public  interest or  the  evidence  that  £he  in¬ 
crease  in  rates,  which  the  carrier  had  the  statutory 
burden  of  justifying,  was  made  for  the  purpjose  of 
maliciously  and  wantonly  injuring  and  destroying 
water  transportation  to  the  destruction  of  the  pjirpose 
of  Congress. 

We  shall  later  herein  show  that  the  considerations 
on  which  the  Commission  based  its  dismissal  ojf  rela¬ 
tors  ’  complaints  are  wholly  unresponsive  to  the  inquiry 
required  by  the  rate-making  mandate  of  Congress  and 
have  no  rational  relation  to  the  standards  of  Reason¬ 
ableness  specified  by  Congress. 
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The  Petition  for  Rehearing. 

Immediately  after  the  report  of  the  Commission  on 
oral  argument,  relators  filed  with  the  Commission  their 
petition  “for  Reopening  and  Rehearing.”  This  peti¬ 
tion,  filed  November  24,  1934,  is  set  out  in  full  in  the 
record.  (R.,  pp.  41-51)  The  basis  of  the  petition  was 
a  request  for  an  application  of  and  a  consideration  of 
the  standards  of  reasonableness  and  policy  of  Congress 
in  connection  with  the  evidence  before  the  Commission 
and,  in  addition,  an  offer  of  further  evidence  bearing 
thereon,  as  follows : 

‘‘That  since  the  close  of  the  record  in  these  pro¬ 
ceedings  on  January  28, 1933,  there  has  been  a  fun¬ 
damental  change  in  the  effect  of  the  rates  involved 
on  the  movement  of  the  potato  crop  of  Aroostook 
County  *  *  *  The  increased  rates  to  Searsport 
had  been  in  effect  but  five  and  one-half  months  at 
the  time  the  hearings  herein  were  concluded  in 
January,  1933.  The  Commission  reached  its  de- 
sion  approving  the  increased  rates  without  knowl¬ 
edge  of  the  effect  of  those  rates  on  the  movement 
of  the  potato  crop  and,  in  fact,  on  a  record  which 
impliedly  supported  the  assumption  that  the  in¬ 
creased  rates  had  not  adversely  affected  the  move¬ 
ment.  That  the  1934-1935  shipping  season  is  now 
well  under  way  and  at  a  further  hearing  your  peti¬ 
tioners  can  and  will  shoiv  that  the  policy  of  defen¬ 
dant ,  through  rate  manipulation  to  deny  to  its 
shippers  the  opportunity  of  nearby  water  trans¬ 
portation  with  which  to  overcome  the  remoteness 
of  Maine  producers  from  their  natural  and  nec¬ 
essary  markets,  has  resulted  and  is  resulting  in 
such  a  damming  of  the  movement  of  traffic  as  to 
prevent  the  shipment  of  thousands  of  carloads  of 
potatoes  which  at  the  present  rates  must  rot  on 
the  farm,  but  which  would  move  over  the  rail- 
water  route  via  Searsport  at  reasonable  propor- 
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tional  rates;  and  that  rates  which  can  be  shown 
to  so  stifle  and  prevent  a  movement  of  trafijic  can 
not  be  found  to  be  lawful  and  reasonable  ratles  un¬ 
der  the  Interstate  Commerce  Act  (Sec.  15aj),  and 
regardless  of  the  validity  of  the  finding  of  reason¬ 
ableness  on  the  record  closed  January,  19^3,  the 
rates  to  Searsport  can  not,  under  present  circum¬ 
stances  and  conditions,  be  held  to  be  reasonable  or 
lawful. 

“That  petitioners  will  on  further  hearing  show 
that  the  defendant  in  pursuing  its  policy  of  forc¬ 
ing  such  traffic  as  does  move  to  move  over  the  lines 
of  its  rail  connections  is  depriving  itself  of  &  great 
volume  of  traffic  and  revenue  winch  it  would  enjoy 
if  reasonable  proportional  rates  were  established 
to  Searsport  on  which  thousands  of  additional  cars 
vrould  move;  that  reasonable  proportional  rates 
to  Searsport  will  not  materially  reduce  the  Volume 
of  traffic  delivered  by  defendant  to  its  rail  Connec¬ 
tions  ;  and  petitioner  will  further  show  thaf;  while 
defendant  continues  to  prosper  by  transporting 
approximately  as  much  potato  traffic  as  informer 
years ,  its  rate  policy  of  denying  to  its  shippers  a 
natural  and  economical  rail-water  route  dnd  an 
outlet  for  the  remainder  of  their  crop  is  impover¬ 
ishing  and  oppressing  them.”  (R.,  pp.  42-143,  44) 
(italics  supplied.)  j 

By  order  dated  February  4,  1935,  the  Comjnission 
denied  relators’  petition  for  reopening  and  reljearing. 
(R.,  p.  51)  Relators’  petition  for  a  writ  of  majidamus 
was  filed  March  15,  1935.  (R.,  p.  52)  j 

The  Proceedings  in  the  Court  Below.  ! 

In  the  Court  below  the  entire  transcript  of  c|ral  tes¬ 
timony  and  all  exhibits,  constituting  the  entire  record 
before  the  Commission,  were  received  in  evidence,  and 
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form  a  part  of  the  Bill  of  Exceptions.  (R.,  p.  191) 
Relators’  complaints  to  the  Commission  and  the  an¬ 
swers  of  the  Bangor  &  Aroostook  thereto  were  also  re¬ 
ceived.  (R.,  pp.  182-191)  In  addition,  relators  intro¬ 
duced  in  evidence  certain  documentary  evidence  to  sup¬ 
port  statements  of  fact  in  the  petition  for  reopening 
and  rehearing  and  the  Commission  introduced  in  evi¬ 
dence  a  transcript  of  the  oral  argument  before  it.  Tes¬ 
timony,  and  other  documentary  evidence,  in  support 
of  the  petition  for  rehearing,  offered  by  relators,  was 
excluded  by  the  Court  upon  objection. 

The  lower  Court  filed  no  opinion  discussing  the  law 
involved  or  the  issues  presented  by  relators’  petition 
for  a  writ  of  mandamus.  In  dismissing  the  petition, 
the  Court  filed  a  memorandum  containing  only  its  gen¬ 
eral  conclusions.  This  short  memorandum  appears  at 
page  167  of  the  Record.  In  order  to  determine  the  basis 
of  the  Court’s  exercise  of  discretion,  relators  moved 
the  Court  (a)  to  rule  on  their  submitted  propositions 
of  law,  (b)  to  make  special  findings  of  fact,  and  (c)  to 
make  special  findings  of  the  undisputed  facts.  The 
motion  was  denied.  Relators  had  submitted  their  re¬ 
quested  special  findings  of  fact  with  the  motion.  Rela¬ 
tors  further  moved  for  judgment  on  the  pleadings  and 
the  undisputed  evidence  of  record.  (R.,  pp.  397,  405, 
410,  412) 

Assignments  of  Error. 

Relators-appellants  rely  on  each  of  the  errors  as¬ 
signed  in  the  assignments  of  error.  (R.  pp.  172-177) 
Exceptions  were  duly  noted.  The  assignments  of  er¬ 
ror  may  be  summarized  as  follows : 

All  assignments  but  the  last  three  (Nos.  33,  34  and 
35)  and  Nos.  7,  8  and  9  challenge  the  decision  or  exer- 
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cise  of  discretion  by  the  Court  upon  the  merits,  of  the 
controversy.  The  last  three  errors  assigned  challenge 
the  rulings  of  the  Court  in  sustaining  the  objections  of 
the  Commission  and  intervener,  Bangor  &  Ardostook, 
to  the  admission  in  evidence  of : 

(a)  A  certified  true  copy  of  the  Commission’s 
Tentative  Determination  of  the  Excess  Income  of 
the  Bangor  &  Aroostook  Railroad  Company  for 
the  years  1921  to  1927  and  its  Tentative  Recapture 
Report  setting  forth  such  determination,  in  the 
Commission  proceeding  entitled  “Finance  Docket 
No.  3626,  Excess  Income  of  Bangor  &  Arpostook 
Railroad  Company.” 

(b)  A  certified  true  copy  of  the  reports  of  the 
United  States  Department  of  Agriculture  known 
as  “Official  Market  Reports  on  Potatoes”  cover¬ 
ing  the  movement  of  Maine  potatoes  in  the  1934- 
1935  shipping  season,  including  the  movement 
through  Searsport. 

(c)  Testimony  offered  to  prove  the  pressing- 
public  need  in  Aroostook  County  since  the  hear¬ 
ing  before  the  Commission  closed  for  the  trans¬ 
portation  of  potatoes  at  the  lowest  rates  consistent 
with  adequate  and  efficient  railway  service,  and 
the  effect  of  the  increased  rates  to  Searsport  in 
preventing  the  movement  of  at  least  5,00Q  cars  of 
potatoes  in  the  1934-1935  shipping  season  which 
had  to  be  dumped  and  wasted  in  Aroostook  County 
but  which  could  have  moved  over  the  Searsport 
rail-water  route  at  rail  rates  to  Searsport  slightly 
lower  than  the  increased  rates  but  not  lower  than 
the  rates  in  effect  prior  to  the  increase. 

Assignments  of  error  Nos.  7,  8  and  9  challenge  the 
refusal  of  the  Court  to  make  special  findings  of  fact, 
to  make  special  findings  of  the  uncontradicted  facts, 
and  to  rule  on  the  propositions  of  law  submitted  by 
relators. 
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On  the  merits  of  the  controversy,  assignments  of 
error  Nos.  1  to  5  challenge  the  decision  and  discretion 
of  the  Court  in  ordering  that  the  rule  to  show  cause  be 
discharged  and  the  petition  dismissed ;  the  action  of  the 
Court  in  ruling  that  upon  the  pleadings  and  the  uncon¬ 
tradicted  evidence  of  record  relators  are  not  entitled  to 
a  writ  of  mandamus  as  prayed  in  the  petition,  in  over¬ 
ruling  relators’  motion  to  that  effect,  and  in  refusing 
to  direct  the  issuance  of  the  writ  as  prayed.  The  re¬ 
maining  assignments  particularize  the  erroneous  rul¬ 
ings  inherent  in  the  erroneous  general  direction  of  the 
Court  to  discharge  the  rule  and  dismiss  the  petition 
and  the  denial  of  relators’  motions  for  judgment.  The 
more  general  of  these  assignments  are  the  following — 

“The  Court  erred: 

“6.  In  ruling  that  respondent  had  not  failed  to 
perform  any  duty  or  to  exercise  any  function 
plainly  required  by  law.” 

4  4 10.  In  ruling  that  the  relators  had  received  on 
their  complaints  filed  with  respondent  the  fair 
hearing  required  by  the  Interstate  Commerce  Act. 

“11.  In  ruling  that  respondent  had  exercised  its 
jurisdiction  in  the  manner  required  by  the  Inter¬ 
state  Commerce  Act.  ’  ’ 

“13.  In  ruling  that  respondent  has  jurisdiction 
to  exercise  the  delegated  rate-making  power  with¬ 
out  regard  to  the  essential  conditions  imposed  by 
Congress  upon  its  exercise. 

“14.  In  ruling  that  respondent  has  performed 
its  duty  to  enforce  the  Interstate  Commerce  Act, 
prohibiting  unreasonable  rates,  by  dismissing  re¬ 
lators’  complaints  against  increased  rates  as  un¬ 
reasonable  without  considering  the  reasonableness 
of  the  rates  complained  of  in  the  manner  required 
by  the  Interstate  Commerce  Act.  ’  ’ 
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“16.  In  ruling  that  the  writ  of  mandamus  is  not 
the  proper  remedy  to  compel  the  Commission  to 
give  effect  in  the  exercise  of  its  judgment  ^s  to  the 
reasonableness  of  rates  complained  of  to  [the  fac¬ 
tors  of  reasonableness  specified  in  the  Interstate 
Commerce  Act,  the  policy  of  Congress  therein  pro¬ 
vided,  and  the  policy  announced  in  Transportation 
Act,  1920,  and  to  evidence  bearing  thereof.” 

‘  ‘  28.  In  ruling  that  the  Interstate  Commerce  Act 
does  not  require  respondent  to  grant  relators  a 
fair  and  full  hearing  on  their  complaints  by  deter¬ 
mining  the  reasonableness  of  the  rates  complained 
of  in  the  manner  required  by  the  Interstate  Com¬ 
merce  Act.” 

“30.  In  ruling  that  the  Interstate  Commerce  Act 
does  not  require  respondent  to  make  findings  show¬ 
ing  that  its  conclusion  on  relators’  complaints  is 
based  on  a  judgment  exercised  as  directed  by  the 
Interstate  Commerce  Act.” 

“31.  In  ruling  that  evasion  by  respondent  sub 
siientio  of  its  duty  to  determine  the  reasonable¬ 
ness  of  the  rates  complained  of  in  the  malnner  di¬ 
rected  by  the  Interstate  Commerce  Act  makes  re¬ 
spondent  immune  to  the  remedy  of  mandamus  to 
compel  enforcement  of  the  Interstate  Commerce 
Act.” 

Assignments  of  error  Nos.  17-20  challenge  the  rul¬ 
ing  of  the  Court  that,  upon  relators  complaint^  against 
increased  rates  and  the  evidence  before  the  Commis¬ 
sion  thereon,  the  Interstate  Commerce  Act  does  not  re¬ 
quire  the  Commission  to  give  due  consideration  to  the 
need,  in  the  public  interest,  of  the  lowest  rdtes  con¬ 
sistent  with  adequate  and  efficient  transportation  ser¬ 
vice;  and,  further,  to  give  effect  and  weight  ijn  its  de¬ 
termination  of  reasonableness  to  this  standard  of  rea¬ 
sonableness  specified  by  Congress. 
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By  assignments  of  error  Nos.  21-24  relators  chal¬ 
lenge  the  ruling  of  the  Court  that,  upon  relators  com¬ 
plaints,  the  Interstate  Commerce  Act  does  not  require 
the  Commission  to  give  due  consideration  to  the  effect 
of  the  rates  on  the  movement  of  traffic;  and  does  not 
require  the  Commission,  further,  to  permit  relators  to 
enlighten  the  record  before  the  Commission  as  to  the 
real  effect  of  the  increased  rates  on  the  movement  of 
traffic  in  order  to  show  that  the  record  before  the  Com¬ 
mission,  on  this  factor  of  reasonableness  is  misleading 
and  untrue  and  that  the  real  effect  of  the  increased 
rates  is  to  prevent  the  movement  of  thousands  of  cars 
of  potato  traffic. 

Assignment  of  error  No.  25  reads  as  follows — 
“The  Court  erred: 

“25.  In  ruling  that  upon  complaint  by  relators 
against  rates  increased  August  18,  1934,  as  un¬ 
reasonable,  the  Interstate  Commerce  Act  does  not 
require  respondent  to  disapprove  the  increased 
rates  and  find  them  unreasonable  unless  respon¬ 
dent  finds  that  the  railroad  making  the  increase 
has1  sustained  the  burden  of  proving  the  increased 
rates  reasonable  taking  into  consideration  the  fac¬ 
tors  of  reasonableness  specified  in  the  Interstate 
Commerce  Act.” 

Assignments  of  error  Nos.  26  and  27  challenge  the 
ruling  of  the  Court  that,  upon  relators’  complaints, 
the  Interstate  Commerce  Act  and  Transportation  Act, 
1920,  do  not  require  the  Commission  to  give  due  con¬ 
sideration  to  the  effect  of  the  increased  rates  on  the 
movement  of  traffic  over  the  rail-water  route,  the  effect 
of  the  increased  rates  on  water  transportation  from 
the  port,  and  evidence  that  the  purpose  of  the  railroad 
in  increasing  the  rates  was  to  maliciously  and  deliber- 
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ately  injure  and  destroy  water  transportation  and 
stifle  the  movement  of  traffic. 

Statutory  Provisions  Involved. 

The  pertinent  statutory  provisions  are  the  follow¬ 
ing  : 

Section  1(5)  of  the  Interstate  Commerce  Act  pro¬ 
vides —  ! 

4 1  (5)  All  charges  made  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  pas¬ 
sengers  or  property  as  aforesaid,  or  in  connection 
therewith,  shall  be  just  and  reasonable,  and  every 
unjust  and  unreasonable  charge  for  such  service 
or  any  part  thereof  is  prohibited  and  declared  to 
be  unlawful;”  (U.  S.  Code,  Title  49,  chap!.  1,  sec. 

«  I  ' 

| 

Section  6  provides:  j 

4  ‘(13)  When  property  may  be  or  is  transported 
from  point  to  point  in  the  United  States  by  rail 
and  water  through  the  Panama  Canal  or  other¬ 
wise,  the  transportation  being  by  a  common  car¬ 
rier  or  carriers,  and  not  entirelv  within  the  limits 

7  v 

of  a  single  State,  the  Interstate  Commerce  Com¬ 
mission  shall  have  jurisdiction  of  such  transpor¬ 
tation  and  of  the  carriers,  both  by  rail  j  and  by 
water,  which  may  or  do  engage  in  the  samfe,  in  the 
following  particulars,  in  addition  to  the  jurisdic¬ 
tion  given  by  the  Act  to  regulate  commerce,  as 
amended  June  eighteenth,  nineteen  hundred  and 
ten: 

*  #  *  #  #  #  *  #  * 

i 

“(c)  To  establish  proportional  rates,  d>r  maxi¬ 
mum,  or  minimum,  or  maximum  and  mimnium  pro¬ 
portional  rates,  by  rail  to  and  from  the  ports  to 
which  the  traffic  is  brought,  or  from  which  it  is 
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taken  by  the  water  carier,  and  to  or  from  which  it 
is  taken  by  the  water  carrier,  and  to  determine 
to  what  traffic  and  in  connection  with  what  vessels 
and  upon  what  terms  and  conditions  such  rates 
shall  apply.  By  proportional  rates  are  meant  those 
which  differ  from  the  corresponding  local  rates 
to  and  from  the  port  and  which  apply  only  to 
traffic  which  has  been  brought  to  the  port  or  is 
carried  from  the  port  by  a  common  carrier  by 
water.’ ’  (U.  S.  Code,  Title  49,  chap.  1,  sec.  6) 

Section  12  provides: 

“( 1 )  That  the  Commission  hereby  created  shall 
have  authority  *  *  *;  and  the  Commission  is 

hereby  authorized  and  required  to  execute  and  en¬ 
force  the  provisions  of  this  part ;  *  *  *”  (U.  S. 
Code,  Title  49,  chap.  1,  sec.  12) 

Section  13  provides: 

“(1)  That  any  person,  firm,  corporation,  com¬ 
pany,  or  association,  or  any  mercantile,  agricul¬ 
tural,  or  manufacturing  society  or  other  organi¬ 
zation,  or  any  body  politic  or  municipal  organiza¬ 
tion,  or  any  common  carrier,  complaining  of  any¬ 
thing  done  or  omitted  to  be  done  by  any  common 
carrier  subject  to  the  provisions  of  this  part,  in 
contravention  of  the  provisions  thereof,  may  ap¬ 
ply  to  said  Commission  by  petition,  which  shall 
briefly  state  the  facts;  whereupon  a  statement  of 
the  complaint  thus  made  shall  be  forwarded  by 
the  Commission  to  such  common  carrier,  who  shall 
be  called  upon  to  satisfy  the  complaint,  or  lo  an¬ 
swer  the  same  in  writing,  within  a  reasonable 
time,  to  be  specified  by  the  Commission.  If  such 
common  carrier  within  the  time  specified  shall 
make  reparation  for  the  injury  alleged  to  have 
been  done,  the  common  carrier  shall  be  relieved  of 
liability  to  the  complainant  only  for  the  particular- 
violation  of  law  thus  complained  of.  If  such  car- 


rier  or  carriers  shall  not  satisfy  the  complaint 


within  the  time  specified,  or  there  shall  appear  to 
be  any  reasonable  ground  for  investigating  said 
complaint,  it  shall  be  the  duty  of  the  Commission 
to  investigate  the  matters  complained  of  in  such 
manner  and  by  such  means  as  it  shajl  deem 
proper.”  (U.  S.  Code,  Title  49,  chap.  1,  ^ec.  13) 


Section  15  provides: 

“(1)  That  whenever,  after  full  hearing^  upon  a 
complaint  made  as  provided  in  section  1^  of  this 
part  *  *  *  the  Commission  shall  be  of  opinion 
that  any  individual  or  joint  rate,  fare,  oif  charge 
whatsoever  demanded,  charged,  or  colldcted  by 
any  common  carrier  or  carriers  subject  to  tihis  part 
for  the  transportation  or  persons  or  property  *  *  * 
is  or  will  be  unjust  or  unreasonable  or  unjustly  dis¬ 
criminatory  or  unduly  preferential  or  prejudicial, 
or  otherwise  in  violation  of  any  of  the  provisions 
of  this  part,  the  Commission  is  hereby  aujthorized 
and  empowered  to  determine  and  prescribe  what 
will  be  the  just  and  reasonable  individual!  or  joint 
rate,  fare,  or  charge,  or  rates,  fares,  or  charges, 
to  be  thereafter  observed  in  such  case  *  *  *  ” 

“  (7)  *  *  *  At  any  hearing  involving  a  rate,  fare, 
or  charge  increased  after  January  1,  19i0,  or  of 
a  rate,  fare,  or  charge  sought  to  be  increased  after 
the  passage  of  this  part,  the  burden  of  proof  to 
show  that  the  increased  rate,  fare,  or  charge,  or 
proposed  increased  rate,  fare,  or  charge,  is  just 
and  reasonable  shall  be  upon  the  carrier,  *  *  *” 
(U.  S.  Code,  Title  49,  chap.  1,  sec.  15) 

Section  15a  provides: 

“(2)  In  the  exercise  of  its  power  to  prescribe 
just  and  reasonable  rates  the  Comimssjon  shall 
give  due  consideration,  among  other  factors,  to 
the  effect  of  rates  on  the  movement  of  traffic;  to 
the  need,  in  the  public  interest,  of  adequate  and 
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efficient  railway  transportation  service  at  the  low¬ 
est  cost  consistent  with  the  furnishing  of  such  ser¬ 
vice;  and  to  the  need  of  revenues  sufficient  to  en¬ 
able  the  carriers,  under  honest,  economical,  and 
efficient  management,  to  provide  such  service.” 
(U.  S.  Code,  Title  49,  chap.  1,  sec.  15) 

The  repealed  rate-making  mandate  formerly  pro¬ 
vided  by  Section  15a  of  the  Interstate  Commerce  Act 
provided: 

“(2)  In  the  exercise  of  its  power  to  prescribe 
just  and  reasonable  rates  the  Commission  shall 
initiate,  modify,  establish  or  adjust  such  rates  so 
that  carriers  as  a  whole  (or  as  a  whole  in  each  of 
such  rate  groups  or  territories  as  the  Commission 
may  from  time  to  time  designate)  will,  under  hon¬ 
est,  efficient  and  economical  management  and  rea¬ 
sonable  expenditures  for  maintenance  of  way, 
structures  and  equipment,  earn  an  aggregate  an¬ 
nual  net  railway  operating  income  equal,  as  nearly 
as  may  be  to  a  fair  return  upon  the  aggregate 
value  of  the  railway  property  of  such  carriers 
held  for  and  used  in  the  service  of  transporta¬ 
tion:” 

“(6)  If,  under  the  provisions  of  this  section, 
anv  carrier  receives  for  anv  year  a  net  railway 
operating  income  in  excess  of  6  per  centum  of  the 
value  of  the  railway  property  held  for  and  used 
by  it  in  the  service  of  transportation,  one-lialf  of 
such  excess  shall  be  placed  in  a  reserve  fund  es¬ 
tablished  and  maintained  by  such  carrier,  and  the 
remaining  one-half  thereof  shall,  within  the  first 
four  months  following  the  close  of  the  period  for 
which  such  computation  is  made,  be  recoverable 
by  and  paid  to  the  Commission  for  the  purpose  of 
establishing  and  maintaining  a  general  railroad 
contingent  fund  as  hereinafter  described.”  (Trans¬ 
portation  Act,  1920;  41  Stat.  at  L.,  488,  chap.  91, 
sec.  422) 
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Section  500,  Transportation  Act,  1920  provide  >: 

i 

4 ‘It  is  hereby  declared  to  be  the  policy  bf  Con¬ 
gress  to  promote,  encourage,  and  develop  water 
transportation,  service,  and  facilities  in  connec¬ 
tion  with  the  commerce  of  the  United  States,  and 
to  foster  and  preserve  in  full  vigor  both  |ail  and 
water  transportation/  ’  (41  Stat.  at  L.,  48|8,  chap. 
91,  sec.  500) 
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POINTS  AND  AUTHORITIES. 

L 

The  Congressional  Policy  and  Standards  Condition 
and  Limit  the  Authority  Delegated.  They  are 
Jurisdictional  and  Must  be  Considered  by  the 
Statutory  Agent.  Findings  Showing  They  Have 
Been  Observed  are  Essential  to  Assure  That 
Only  the  Authority  Delegated  Has  Been  Ex¬ 
ercised. 

“It  is  axiomatic  in  constitutional  law  that  Congress 
cannot  delegate  the  law-making  power  with  which  it  is 
vested  by  the  Constitution.  It  may,  however,  lay  down 
policies  and  establish  standards,  leaving  to  selected  in¬ 
strumentalities,  the  making  of  subordinate  rules  within 
prescribed  limits,  the  filling  up  of  details,  and  the  de¬ 
termination  of  facts  to  which  the  policy  as  declared  by 
the  legislature  applies.”  Township  of  Franklin,  et 
al .  v.  Rexford  G.  Tugwell,  No.  6619,  decided  May  18, 
1936.  The  statutory  agent  may  not  constitutionallv  be 
given  power  to  determine  the  standards  and  the  policy. 
These  are  the  law,  which  can  be  declared  only  by  Con¬ 
gress.  The  law,  when  declared,  is  the  limit  of  the 
agent ’s  jurisdiction. 

In  conferring  on  the  Commission  authority  to  de¬ 
termine  reasonable  rates,  Congress  did  not  surrender 
its  legislative  power.  It  did  not  grant  to  the  Commis¬ 
sion  discretion  to  enforce  the  policy  and  standards  of 
the  law  or  not  to  enforce  them.  The  Commission  was 
not  given  a  “blank  check”.  It  was  not  given  an  un¬ 
fettered  discretion  to  determine  on  whim  or  caprice 
the  reasonable  rates  required  by  the  law.  On  the  con¬ 
trary,  the  judgment  of  the  Commission  is  4  4  canalized.  ’  ’ 
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So  that  the  purpose  of  Congress  would  be  served  and 
the  judgment  of  the  Commission  controlled  to  that  end, 
a  policy,  rules,  and  specific  standards  of  reasonableness 
were  provided  by  Congress.  These  must  be  obeyed 
if  the  jurisdiction  conferred  is  to  be  exercised. 

In  Morgan  v.  United  States ,  No.  686,  decided  May 
25,  1936,  the  Supreme  Court  of  the  United  Stages  di¬ 
rected  the  district  court  to  receive  evidence  on  j he  al¬ 
legation  that  the  Secretary  of  Agriculture  had  denied 
the  parties  a  “full  hearing”  in  a  proceeding  |  fixing 
rates.  The  Court  there  said:  j 

“The  Secretary,  as  the  agent  of  Congress  in 
making  the  rates,  must  make  them  in  accordance 
with  the  standards  and  under  the  limitations^  which 
Congress  has  prescribed.  *  *  *  That  duty  is 

widely  different  from  ordinary  executive  fiction. 
It  is  a  duty  which  carries  with  it  fundamental 
procedural  requirements.  There  must  be\a  full 
hearing.  There  must  be  evidence  adequate  |o  sup¬ 
port  pertinent  and  necessary  findings  of  fac|t.  *  *  * 
Facts  and  circumstances  which  ought  to  l\e  con¬ 
sidered  must  not  be  excluded .”  (italics  subplied) 

The  statutory  agent  does  not  satisfy  the  Ifunda- 
mental  requirement  of  a  fair  hearing  by  mere  jformal 
procedure.  Its  observance  is  a  matter  of  substance. 
In  the  Morgan  case  the  Court  said  further: 

“But,  in  determining  whether  in  conduciing  an 
administrative  proceeding  of  this  sort  the  Secre¬ 
tary  has  complied  with  the  statutory  prerequisites, 
the  recitals  of  his  procedure  cannot  be  regarded  as 
conclusive.  Otherwise  the  statutory  conditions 
could  be  set  at  naught  by  mere  assertion.  If  upon 
the  facts  alleged,  the  ‘full  hearing’  required  by 
the  statute  was  not  given,  plaintiffs  were  (Entitled 
to  prove  the  facts  and  have  the  Secretary’s  order 
set  aside.”  (italics  supplied) 
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Where  Congress  has  provided  standards  and  rules 
limiting  and  conditioning  the  exercise  of  the  rate-mak¬ 
ing  jurisdiction  conferred,  findings  showing  that  these 
jurisdictional  limitations  have  been  observed  are  es¬ 
sential.  Without  them  the  mandatory  Congressional 
standards  and  guides  become  ineffectual  and  meaning¬ 
less,  the  grant  of  power  unconstitutional.  This  was 
pointed  out  in  Panama  Refining  Co.  v.  Ryan ,  293  U.  S. 
388,  at  page  431,  as  follows : 

“If  it  could  be  said  that  from  the  four  corners 
of  the  statute  any  possible  inference  could  be 
drawn  of  particular  circumstances  or  conditions 
which  were  to  govern  the  exercise  of  the  authority 
conferred,  the  President  could  not  act  validly  with¬ 
out  having  regard  to  those  circumstances  and  con¬ 
ditions.  And  findings  by  him  as  to  the  existence 
of  the  required  basis  of  his  action  would  he  neces¬ 
sary  to  sustain  that  action,  for  otherwise  the  case 
would  still  he  one  of  an  unfettered  discretion  as 
the  qualification  of  authority  would  be  ineffec¬ 
tual.’  ’  (italics  supplied) 

A.  These  principles  have  been  many  times  applied  to 
the  Interstate  Commerce  Commission. 

A  fair  hearing  is  a  fundamental  duty  laid  on  the 
Commission  by  the  Interstate  Commerce  Act,  and  the 
hearing  is  not  fair  unless  the  Commission  has  observed 
the  statutory  requirements.  In  Atchison ,  T.  &  S.  F.  R. 
Co.  v.  United  States ,  284  U.  S.  24S,  262,  the  Court  said : 

“But  the  Commission,  exercising  a  delegated 
regulatory  authority  .  .  .  operates  in  a  field 
limited  by  constitutional  rights  and  legislative  re¬ 
quirements.  *  *  *  In  the  discharge  of  its  duty 
a  (fair  hearing  is  a  fundamental  requirement .’  ” 
(italics  supplied) 


St.  Louis  &  0’ Fallon  R.  Co.,  v.  United  Staves,  279 
U.  S.  461,  involved  the  statutory  standard  provided  for 
the  Commission  in  valuing-  the  property  of  a  railroad 
under  the  recapture  provisions  of  the  repealed  [Section 
15a.  The  Court  states  the  issues  and  its  ruling  :j 

“  Paragraph  4,  section  15a,  directs  that  iaji  deter¬ 
mining  values  of  railway  property  for  purposes 
of  recapture  the  Commission  ‘shall  give  d[ue  con¬ 
sideration  to  all  the  elements  of  value  recognized 
by  the  law  of  the  land  for  rate-making  purposes. 
.  .  .  ’.  This  is  an  express  command ;  and  the  car¬ 
rier  has  clear  right  to  demand  compliance  there¬ 
with.  United  States  ex  rel.  K.  C.  S.  R.  Co.  v.  In¬ 
terstate  Commerce  Commission,  252  U.  S.  178  .  .  . 

“  ‘The  elements  of  value  recognized  bv  the  law 
of  the  land  for  rate-making  purposes’  have  been 
pointed  out  many  times  by  this  Court,  (citing 
cases.)  Among  them  is  the  present  cost  of  con¬ 
struction  or  reproduction.”  (p.  484) 

“The  report  of  the  Commission  is  long  and  ar¬ 
gumentative.  Much  of  it  is  devoted  to  general 
observations  relative  to  the  method  and  purpose 
of  making  valuations;  many  objections  are  urged 
to  doctrine  approved  by  us;  and  the  superiority 
of  another  view  is  stoutly  asserted.  It  carefully 
refrains  from  stating  that  any  consideration  ivhat- 
ever  ivas  given  to  present  or  reproduction  costs  in 
estimating  the  value  of  the  carrier’s  property. 
Four  dissenting  Commissioners  declared  that  re¬ 
production  costs  were  not  considered  and  the  re¬ 
port  itself  confirms  this  view.”  (pp.  485-486) 

“In  the  exercise  of  its  proper  function  this 
Court  has  declared  the  law  of  the  land  concerning 
valuations  for  rate-making  purposes.  Th^  Com¬ 
mission  disregarded  the  approved  rule  a|nd  has 
thereby  failed  to  discharge  the  definite  duty  im¬ 
posed  "by  Congress. 


* 


* 
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“  .  , .  .  Congress  has  directed  that  values  shall 
he  fixed  upon  a  consideration  of  present  costs 
along  ivith  all  other  pertinent  facts;  and  this  man¬ 
date  must  he  obeyed .” 

“Whether  the  Commission  acted  as  directed  bv 

* 

Congress  was  the  fundamental  question  presented. 
If  it  did  not,  the  action  taken,  being  beyond  the 
authority  granted,  was  invalid.’ *  (p.  488)  (ital¬ 

ics  supplied) 

The  standards  provided  by  Congress  for  the  con¬ 
trol  of  the  Commission’s  determination  of  the  reason¬ 
able  rates  required  by  the  Act  are  far  more  specific 
than  the  standard  involved  in  the  O’ Fallon  case ,  with 
which  the  Court  ruled  the  carrier  had  a  clear  right  to 
demand  compliance.  The  mandamus  case  cited  by  the 
Court,  United  States  ex  rel  K.  C.  S.  R.  Co.  v.  In¬ 
terstate  Com.  Com.,  252  U.  S.  178,  is  directly  in  point 
here.  The  present  case  involves  the  duty  of  the 
Commission  to  enforce  the  requirement  of  the  Act 

that  rates  be  reasonable  and  to  observe  the  Congres- 

!  ^ 

sional  factors  of  reasonableness.  The  Kansas  City 
Southern  case  involved  the  dutv  of  the  Commission  to 
value  the  property  of  the  carrier  and  to  observe  the 
Congressional  factors  of  value.  Among  the  factors 
of  value  specified  by  the  valuation  provisions  (section 
19a)  which  the  Commission  was  directed  to  consider 
and  determine  was  “present  cost  of  condemnation  and 
damages  or  of  purchase  in  excess  of  such  original  cost 
or  present  value”  of  land.  In  determining  the  value 
of  the  Kansas  City  Southern  the  Commission  failed  to 
consider  this  factor  of  value  on  the  ground  that  it  (p. 
187)— 

“involved  a  consideration  by  it  of  matters  ‘be¬ 
yond  the  possibility  of  rational  determination’  and 
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called  for  6 inadmissible  assumptions’,  and  ^he  in¬ 
dulging  in  ‘ impossible  hypotheses’  as  to  subjects 
4 incapable  of  rational  ascertainment’ 


mi 


The  Supreme  Court  ruled,  however,  that  a 
mandamus  should  issue  commanding  the  Com 
to  consider  the  express  statutory  mandate  oij 
gress,  saying  (pp.  187-188) : 


rit  of 
ssion 
Con- 


i 

“We  are  of  opinion,  however,  that  considering 


the  face  of  the  statute  and  the  reasoning 
Commission,  it  results  that  the  conclusion 


!of  the 
of  the 


Commission  was  erroneous,  an  error  which  was 
exclusively  caused  by  a  mistaken  conception  by  the 
Commission  of  its  relation  to  the  subject,  [result¬ 
ing  in  an  unconscious  disregard  on  its  parti  of  the 
power  of  Congress  and  an  unwitting  assumption 
by  the  Commission  of  authority  which  it  (|id  not 
possess. 


* 


* 
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“Finally,  even  if  it  be  conceded  thht  the 
subject-matter  of  the  valuations  in  question  which 
the  Act  of  Congress  expressly  directed  to  be  made 
necessarily  opened  a  wide  range  of  proqf,  and 
called  for  the  exercise  of  close  scrutiny  and  of 
scrupulous  analysis  in  its  consideration  and  appli¬ 
cation,  such  assumption,  we  are  of  opinion,  affords 
no  basis  for  refusing  to  enforce  the  Act  d>f  Con¬ 
gress,  or  what  is  equivalent  thereto,  of  everting 
the  general  power  which  the  Act  of  Congress  gave, 
and  at  the  same  time  disregarding  the  essential 
conditions  imposed  by  Congress  upon  itfc  exer¬ 
cise.”  (italics  supplied)  j 

i 

It  is  clear  from  the  language  of  the  Court  tjiat  the 
Commission  in  failing  to  consider  each  factoif  speci¬ 
fied  in  the  statute  in  exercising  its  judgment  a^  to  the 
value  of  a  carrier’s  property,  or  the  reasonableness 
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of  rates,  is  4 4  refusing  to  enforce  the  Act  of  Congress, 
or  what  is  equivalent  thereto,  of  exerting  the  general 
power  which  the  Act  of  Congress  gave,  and  at  the  same 
time  disregarding  the  essential  conditions  imposed  by 
Congress  upon  its  exercise.’ ’ 

Under  Sections  1(4)  of  the  Interstate  Commerce  Act 
reasonable  divisions  of  joint  rates  as  between  the  par¬ 
ticipating  railroads  are  required,  just  as  reasonable 
rates  are  required  under  Section  1(5).  In  section 
15(6)  Congress  specifies  the  factors  and  standards  of 
reasonableness  to  which  4  4  the  Commission  shall  give 
due  consideration,  among  other  things,”  in  determin¬ 
ing  reasonable  divisions.  The  character  of  the  statu¬ 
tory  mandate  is  the  same  as  that  provided  in  Section 
15a  as  to  reasonable  rates.  The  Supreme  Court  has 
held  that  the  power  of  the  Commission  is  limited  by 
these  standards  and  that  each  factor  or  standard  must 
be  considered.  United  States  v.  Abilene  <&  S.  R .  Co., 
265  U.  S.  274.  Brimstone  R.  <&  C.  Co.  v.  United  States , 
276  U.  S.  104.  In  the  Brimstone  case,  the  Court  said 
(pp.  116,  117) : 

4 4 In  the  second  case  (U.  S.  v.  Abilene)  the  Com¬ 
mission  undertook  to  modify  existing  divisions  for 
the  benefit  of  a  weak  road.  It  did  not  appear  that 
any  matters  consideration  of  which  was  required 
by  section  15(6),  Transportation  Act,  1920,  had 
been  ignored  but  the  evidence  concerning  some  of 
these  things  had  not  been  properly  presented  and 
therefore  the  order  was  annulled.” 

“The  record  (here)  discloses  that  before  mak¬ 
ing  the  challenged  order  the  Commission  failed  to 
consider  the  items  definitely  specified  by  section 
15(6).  And  it  must  be  annulled.”  (italics  sup¬ 
plied) 
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In  Interstate  Commerce  Com.  v.  Northern  P.  R.  Co., 
216  U.  S.  538,  the  Court  found  the  action  of  the  Com¬ 
mission  a  nullity  because  a  condition,  limiting  the 
grant  of  power,  had  not  been  observed.  The  Court, 
speaking  through  Mr.  Justice  Holmes,  ruled  (545) : 

4  ‘  The  condition  in  the  statute  is  not  to  b^  trifled 
away.” 

. 

The  cases  cited  establish : 

(a)  That  the  Commission  must  make  the  reason¬ 
able  rates  required  by  the  Act  in  accordance  with  the 
standards  and  under  the  limitations  which  Congress 
has  prescribed; 

(b)  That  the  standards  and  limitations  prescribed 
by  Congress  in  the  grant  of  power  limit  the  jurisdic¬ 
tion  conferred ;  and 

(c)  That  the  Commission  has  refused  to  enforce  the 
Act  and  has  not  exercised  its  jurisdiction  in  reaching 
a  conclusion  made  without  regard  to  the  essential  lim¬ 
itations  and  conditions  imposed  by  Congress  bpon  the 
exercise  of  its  judgment. 

B.  The  Commission  must  make  findings  showing  it  has 
observed  the  jurisdictional  limitations,  j 

In  Panama  Refining  Co.  v.  Ryan,  supra,  id  ruling 
that  findings  of  fact  were  a  necessary  requirement  to 
prevent  the  grant  of  power  from  being  a  gradt  of  un¬ 
fettered  discretion  and  uncontrolled  legislative  power 
(pp.  431-432),  the  Court  pointed  out  that  it  was  but  ap¬ 
plying  the  rulings  of  earlier  cases,  (p.  433)  Wichita 
Railroad  &  L.  Co.  v.  Public  Utilities  Commission,  260 
U.  S.  48 ;  Mahler  v.  Eby,  264  U.  S.  32.  As  stated  by  the 
Court,  the  second  case  had  made  it  clear  t)hat  the 
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necessity  for  findings  arises  from  the  principles  of 
constitutional  government,  not  alone  from  statutory 
requirements  as  to  findings,  (p.  433) 

That  the  Commission  must  make  findings  of  fact 
showing  its  observance  of  conditions  limiting  the  grant 
of  power  is  not  open  to  question.  The  leading  case  is 
Florida  v.  United  States ,  282  U.  S.  194.  The  jurisdic¬ 
tion  of  the  Commission  to  prescribe  state-wide  intra¬ 
state  rates  is  limited  by  the  purpose  of  that  grant  of 
power  (pp.  211-212),  just  as  its  jurisdiction  and  duty 
to  prescribe  reasonable  interstate  rates  is  limited  by 
the  rate-making  mandate.  The  purpose  of  Congress 
in  making  the  grant  of  power  to  the  Commission  to 
prescribe  state-wide  intrastate  rates  was  to  obtain 
from  intrastate  traffic  a  fair  share  of  the  revenue 
necessary  to  adequately  maintain  the  carriers.  In  the 
Florida  case  the  Commission  had  prescribed  increased 
intrastate  rates.  It  had  made  no  finding  that  such  in¬ 
creased  rates  would  increase  the  revenue  from  intra¬ 
state  traffic.  The  Court  held  the  Commission’s  action 
a  nullity,  saying  (pp.  214,  215) : 

“The  raising  of  rates  does  not  necessarily  in¬ 
crease  revenue.  It  may  in  particular  localities  re¬ 
duce  revenue  instead  of  increasing  it,  by  discour¬ 
aging  patronage.  *  *  * 

“The  Commission  made  no  findings  as  to  the 
revenue  which  had  been  derived  by  the  carrier 
from  the  traffic  in  question,  or  which  could  reason¬ 
ably  be  expected  under  the  increased  rates,  or  that 
the  alteration  of  the  intrastate  rates  would  pro¬ 
duce,  or  was  likely  to  produce ,  additional  income 
necessary  to  prevent  an  undue  burden  upon  the 
carrier’s  interstate  revenues  and  to  maintain  an 
adequate  transportation  service.” 
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The  Commission  in  the  Florida  case  had  foiind  that 
the  intrastate  rates  resulted  “in  unjust  discrimina¬ 
tion  against  interstate  commerce.”  The  Court  held 
this  finding,  in  the  words  of  the  statute,  not  sufficient. 
It  did  not  show  that  the  limitation  and  the  purpose  of 
the  grant  of  power  had  been  observed,  (pp.  2lj2-214) 
Other  recent  cases,  all  following  the  Florida  case  and 
holding  findings  by  the  Commission  in  the  Words  of 
the  statute  a  nullity,  on  the  ground  that  they  \^ere  not 
supported  by  quasi-jurisdictional  findings  jof  fact 
showing  observance  of  the  purpose  and  limitation  of 
the  grant  of  power,  are : 

United  States  v.  Baltimore  d  0.  R.  Co.,  ^93  U.  S. 
454;  | 

United  States  v.  Chicago,  M.  St.  P.  d  Pi  R.  Co., 
294  U.  S.  499 ;  '  ! 

Atchison,  T.  d  S.  F.  R.  Co.  v.  United  Stgtes,  295 
U.  S.  193.  | 

In  each  of  these  cases  the  Commission  had]  made  a 
finding  in  the  words  of  the  statute.  But  in  the  Balti¬ 
more  d  Ohio  case  the  Commission  had  failed  to  make 
any  finding  of  fact  as  to  the  condition  accompanying 
the  grant  of  power  by  which  Congress  had  linjdted  and 
directed  the  exercise  of  the  authority  conferred.  In 
the  Chicago,  Milwaukee  case ,  there  was  no  finding  of 
fact  showing  that  the  purpose  of  the  grant  <|)f  power 
had  been  served.  The  grant  of  power  by  Congress  is 
made  to  achieve  the  declared  purpose  and  the  Commis¬ 
sion  has  no  jurisdiction  to  exercise  the  power  conferred 
except  for  that  purpose.  That  it  has  been  so  Exercised 
must  be  shown  by  finding  of  fact.  In  the  Milwaukee 
case  the  Commission  had  again  made  no  finding  as  to 
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the  ‘ 4 revenue’ 7  effect  of  the  rates  considered,  (p.  508) 
The  Court  said  (p.  510) : 

“In  brief  a  schedule  of  lowered  tariffs  has  been 
cancelled  though  the  facts  that  control  the  validity 
of  the  reduction  have  yet  to  he  determined.  This 
was  not  a  full  discharge  by  the  Commission  of  an 
immediate  responsibility.”  (italics  supplied) 

Similarly  here,  relators  contend  that  the  Commis¬ 
sion  has  dismissed  their  complaints  without  determin¬ 
ing  the  facts  which  control  the  validity  of  the  increased 
rates  complained  of.  “This  was  not  a  full  discharge 
by  the  Commission  of  an  immediate  responsibility.” 
In  the  Milwaukee  case  the  Court  observed  that  there 
might  “lurk  in  this  report  phrases  or  sentences”  sug¬ 
gesting  that  the  purposes  of  the  grant  of  power  had 
been  considered.  But  this  was  insufficient.  On  this 
point  the  Court  added  (pp.  510-511) : 

“The  difficulty  is  that  it  has  not  said  so  with  the 
simplicity  and  clearness  through  which  a  halting 
impression  ripens  into  reasonable  certitude.  In 
the  end  we  are  left  to  spell  out,  to  argue,  to  choose 
between  conflicting  inferences.  Something  more 
precise  is  requisite  in  the  quasi-jurisdictional  find¬ 
ings  of  an  administrative  agency.” 

II. 

The  Commission  Has  Failed  and  Refused  to  Deter¬ 
mine  the  Reasonableness  of  the  Rates  Com¬ 
plained  of  in  the  Manner  Required  by  the  Act. 

It  is  hot  discretionary  with  the  Commission  whether 
a  railroad  shall  charge  reasonable  rates.  The  law  of 
the  land,  as  declared  in  the  Interstate  Commerce  Act, 
requires  that  all  interstate  rates  shall  be  just  and  rea- 


39 


sonable.  (Sec.  1(5))  The  Commission  is  requjired  to 
enforce  this  law.  (Sec.  12(1))  The  right  to  petition 
the  Commission  by  complaint  to  enforce  the  Act  is  posi¬ 
tive.  (Sec  13(1))  United  States  v.  Atchison ,  T.  &  S. 
F.  R.  Co.,  234  U.  S.  476,  490-491.  Inter.  Com.  Com.  v. 
U.  S.  ex  rel.  Humbolt  S.  S.  Co.,  224  U.  S.  474,  484-485. 
United  States  ex  rel.  Louisville  C.  Co.  v.  Interstate 
Com.  Com.,  246  U.  S.  638. 

Upon  complaint  the  Commission  must  deljermine 
whether  the  rate  is  reasonable,  otherwise  it  is  refusing 
to  enforce  the  Act.  Upon  relators’  complaints  against 
increased  rates  the  statute  places  the  burden  of  proof 
that  the  rates  are  reasonable  upon  the  carrier.!  (Sec. 
15(7))  The  Commission  is  refusing  to  enforce  the 
Act  unless  it  determines  whether  the  carrier  has  proved 
the  increased  rate  to  be  reasonable.* 

To  declare  that  rates  are  ‘  ‘  reasonable  ”  without 
measuring  them  by  the  standards  specifically  provided 
for  that  purpose  by  Congress,  is  no  less  a  refusal  to 
enforce  the  Act.  United  States  ex  rel.  K.  C.  S  R.  Co. 
v.  Interstate  Com.  Com.,  252  U.  S.  178,  188.  The  rea¬ 
sonable  rates  required  by  the  Act,  which  the  Commis¬ 
sion  must  determine,  are  not  such  as  mav  meet  the 
fancy,  the  purposes,  or  the  predilections  of  individual 
Commissioners.  The  reasonable  rates  required  by  the 
Interstate  Commerce  Act  are  those  determined,  by  the 
standards  and  policy  of  Congress.  These  standards 
give  meaning  and  Congressional  purpose  to  thje  grant 
of  power.  They  are  the  law.  They  are  essential  condi- 

**  *  As  the  rates  assailed  have  been  increased  since  1910  the  j  burden  is 
on  defendants  to  establish  their  lawfulness.”  Fitchburg  Gas  \$r  Electric 
Light  Co.  v.  Boston  M.  R.,  164  I.  C.  C.  487,  488  (1930);  j‘On  brief 
they  (defendants)  contend  that  complainant  has  not  shown  the  present 
rates  to  be  unreasonable  .  .  -  The  burden  is  upon  defendants  to 

justify  the  reasonableness  of  rates  increased  since  January  1,  1910.” 
Republic  Creosoting  Co.  v.  A.  G.  S.  R.  R.  Co.,  128  I.  C.  C.  547,  549-550 
(1927). 
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tions  directing  and  controlling  the  power  and  the  duty 
conferred  on  the  Commission.  They  are  jurisdictional 
limitations.  The  Act  is  not  enforced  unless  they  are 
observed.  The  duty  of  the  Commission  is  to  enforce 
the  Act  in  a  piece.  It  is  not  free  to  exercise  the  power 
conferred  without  regard  to  the  Congressional  purpose 
in  making  the  grant. 

A.  The  Plain  Mandate  of  the  New  Rate-Making  Rule. 

The  provisions  of  the  revised  rate-making  rule  pro¬ 
vided  by  Congress,  effective  June  16,  1933,  are  manda¬ 
tory  and  the  basic  standards  of  reasonableness  are  spe¬ 
cifically  stated.  The  amended  rule  was  reviewed  by 
the  Supreme  Court  in  Florida  v.  United  States ,  292 
U.  S.  1,  where  the  Court  said  (p.  6) : 

“The  purpose  of  the  changes  in  section  15a  is 
not  left  in  doubt.  They  were  made  with  the  mani¬ 
fest  object  of  eliminating  the  provisions  for  the 
recapture  of  excess  income  of  carriers  and  revis¬ 
ing  the  rule  as  to  rate-making.  The  requirement 
imposed  by  Transportation  Act,  1920,  for  the  ad¬ 
justment  of  rates  according  to  rate  groups  was 
abolished  and  in  substitution  the  Commission  was 
directed  to  give  due  consideration  to  the  factors 
which  are  specified  in  the  section  as  amended.” 
(italics  supplied) 

The  Supreme  Court  sets  out  in  a  footnote  the  follow  - 
ing  (pp.  1083-1084) : 

“As  to  the  substituted  rule  of  rate  making,  the 
House  Committee  said  in  its  report :  4  The  rule  of 
rate  I  making  as  rewritten  in  the  proposed  para¬ 
graph  (2),  found  in  Sec.  205  of  the  bill,  directed 
the  Commission  to  give  due  consideration,  among 
other  factors,  to  the  effect  of  rates  on  the  move- 
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ment  of  traffic;  to  the  need,  in  the  public  interest, 
of  adequate  and  efficient  railway  transportation 
service  at  the  lowest  cost  consistent  with  the  fur¬ 
nishing  of  such  service;  and  to  the  need  of  reve¬ 
nues  sufficient  to  enable  the  carriers,  under  ponest, 
economical,  and  efficient  management,  to  provide 
such  service.  It  is  difficult  to  conceive  of  a  Reason¬ 
able  rate  which  would  ignore  any  one  of  these  con¬ 
siderations.  The  Commission  as  a  fair  and  impar¬ 
tial  body  acting  for  the  Congress  will  continue  to 
give  consideration  to  these  factors.  In  the  case  of 
the  power  given  to  the  Commission  to  pr  ascribe 
just  and  reasonable  rales  the  committee  does  not 
believe  that  it  is  necessary  to  encumber  the  stat¬ 
utes  with  further  language  which  might  be  Manda¬ 
tory  in  ter yns  but  which  could  add  nothing  further 
to  the  plain  duty  of  the  Commission  under  tfie  law, 
and  which  might  be  interpreted  to  imply  a  distrust 
of  the  Commission  in  prescribing  just  and  reason¬ 
able  rates.  The  Commission  will  and  mulst  give 
consideration  to  all  facts  developed  on  the  j  record 
and  see  to  it  that  the  record  is  enlightening  as  to 
such  factors  as  are  mentioned  in  the  first  section 
of  this  bill.”  (italics  supplied) 

That  the  purpose  of  Congress  was  to  make  tjhe  con¬ 
sideration  of  each  of  these  basic  standards  of  (reason¬ 
ableness  mandatory  and  that  the  Commission  [was  to 
see  to  it  that  the  record  was  fully  developed  as  io  these 
factors  cannot  be  doubted.  The  Commission  is  given 
no  authority  to  ignore  or  waive  any  one  of  these  speci¬ 
fied  factors  of  reasonableness.  United  States  ex  rel. 
K.  C.  S.  R.  Co.  v.  Interstate  Com.  Com.,  supra;  St. 
Louis  <&  O'Fallon  R.  Co.  v.  United  States ,  279  U.  S.  461. 
Briynstone  B.  &  C.  Co.  v.  U7iited  States,  276  U.  S.  104; 
Morgan  v.  United  States,  supra. 
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(1)  The  new  mandate  is  fundamentally  different  from 
the  old  in  contemplating  only  adequate  earnings 
and  not  excessive  earnings. 

From  1920  until  June  16,  1933,  the  Commission  exer¬ 
cised  its  delegated  rate-making  power  under  a  direc¬ 
tion  from  Congress  to  adjust  rates  to  a  level  sufficient 
to  yield  a  fair  return,  not  on  the  property  of  individual 
carriers,  but  on  the  group  value  of  the  property  of  the 
carriers)  as  a  whole  or  in  territorial  groups.  This  plan, 
fully  discussed  by  the  Supreme  Court  in  Dayton-Goose 
Creek  B.  Co.  v.  United  States ,  263  U.  S.  456,  contem¬ 
plated  a  level  of  rates  on  individual  carriers  which 
would  vield  substantiallv  more  than  a  fair  return  on 
the  property  of  those  carriers.  To  remedy  this  the  Act 
made  the  carrier  receiving  such  excess  earnings  a  trus¬ 
tee  of  such  sums  for  the  United  States.  One-half  of 
the  excess  was  to  be  recaptured  by  the  Commission  and 
placed  in  a  revolving  fund  for  aiding  weak  railroads. 
The  remaining  one-half  of  excess  earnings  was  to  be 
used  by  the  railroad  only  as  specified  in  the  Act. 

In  discussing  the  repealed  rate-making  mandate,  the 
Supreme  Court  said  (p.  480) :  “The  recapture  clauses 
are  thus  the  key  provision  of  the  whole  plan.7’  The 
Commission  had  made  an  investigation  of  the  value  of 
the  property  of  the  Bangor  &  Aroostook  Railroad  un¬ 
der  the  valuation  provisions  of  the  Act  (Sec.  19a), 
Valuation  Docket  No.  150,  97  I.  C.  C.  153,  and  under  the 
provisions  of  old  Section  15a  instituted  proceedings  to 
recapture  from  it  one-half  of  its  earnings  in  excess  of 
a  fair  return  on  the  value  of  its  property.  (R.,  p.  231) 

Under  the  new  rate-making  mandate  of  Section  15a, 
as  amei^ded  June  16,  1933,  there  is  no  provision  for  re¬ 
capture  of  excess  earnings  from  a  carrier  earning  more 
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than  a  fair  return  on  its  property.  The  new  rat^-mak- 
ing  mandate  does  not  contemplate  excessive  eaVnings 
by  a  carrier.  This  is  plain  from  the  second  factor  of 
reasonableness  in  the  mandate  governing  the  Commis¬ 
sion’s  consideration,  reading  as  follows: 

“In  the  exercise  of  its  power  to  prescribe  just 
and  reasonable  rates  the  Commission  sha|l  give 
due  consideration  ...  to  the  need,  in  the  public 
interest,  of  adequate  and  efficient  railway  trans¬ 
portation  service  at  the  lowest  cost  consistent  with 

the  furnishing  of  such  service.”  (italics  supplied) 

I 

Under  this  provision  the  Commission  is  cleanly  re¬ 
quired  to  consider,  in  a  substantial  wTay,  evidence!  show¬ 
ing  that  the  Bangor  &  Aroostook  had  prospered  hand¬ 
somely  due  to  charges  on  potato  traffic  on  the  sanje  level 
as  those  to  Searsport  prior  to  the  30  per  cent  increase 
and  that  it  was  not  in  need  of  additional  revenue.  It 
would  no  doubt  shock  the  conscience  of  the  Cc|urt  to 
learn  that  a  heavy  increase  in  gas  rates  had  bqen  au¬ 
thorized  for  the  Washington  Gas  Light  Compan^  with¬ 
out  any  consideration  of  its  revenue  needs.  Ej^en  at 
common  law  a  carrier  could  not  ask  more  than  |  a  fair 
return.  Here  we  have  a  statute  which  insists  u^on  the 
lowest  rate  consistent  with  adequate  service,  yfet  the 
Commission  completely  closed  its  eyes  to  the  revenue 
needs  of  the  carrier. 

It  may  not  be  contended  that  a  carrier  has  a!  right, 
in  spite  of  the  statutory  standard,  to  allegedly!  “rea¬ 
sonable”  rates  which  are  materially  higher  than  rates 
under  which  it  is  enabled  to  earn  a  fair  return  arid  ren¬ 
der  adequate  and  efficient  transportation  service.  The 
following  statement  of  the  Supreme  Court  in  the  Day- 
ton-Goose  Creek  case  applies  with  unusual  force  to  the 
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transportation  of  potatoes  on  the  Bangor  &  Aroostook, 
serving  as  it  does  the  potato  district  of  Aroostook 
County  almost  exclusively,  and  having  no  competition 
southbound  from  Aroostook  County  to  connection  with 
other  New  England  carriers  and  the  water  carriers  at 
Searsport : 

“The  carrier  owning  and  operating  a  railroad, 
however  strong  financially,  however  economical  in 
its  facilities,  or  favorably  situated  as  to  traffic,  is 
not  entitled,  as  of  constitutional  right,  to  more 
than  a  fair  net  operating  income  upon  the  value 
of  its  properties  which  are  being  devoted  to  trans¬ 
portation.  By  investment  in  a  business  dedicated 
to  the  public  service  the  owner  must  recognize  that, 
as  compared  with  investment  in  private  business, 
he  cannot  expect  either  high  or  speculative  divi¬ 
dends,  but  that  his  obligation  limits  him  to  only 
fair  or  reasonable  profit.  If  the  company  owned 
the  only  railroad  engaged  in  transportation  in  a 
given  section,  and  was  doing  all  the  business,  this 
would  be  clear.  If  it  receives  a  fair  return  on  its 
property,  why  should  it  make  any  difference  that 
other  and  competing  railroads  in  the  same  section 
are  permitted  to  receive  higher  rates  for  a  service 
which  it  costs  them  more  to  render  and  from 
which  they  receive  no  better  net  return f"  (pp. 
399-400) 

B.  The  Commission  failed  and  refused  to  consider  the 
need  for  the  lowest  rates  consistent  with  the  fur¬ 
nishing  of  adequate  service,  the  more  so,  since 
there  was  evidence  showing  the  carrier  had  en¬ 
joyed  a  high  level  of  prosperity  on  the  basis  of 
charges  prior  to  the  increase. 

The  Congressional  standard  of  reasonableness  that 
rates  should  furnish  adequate  but  not  excessive  reve¬ 
nue,  requires  that  the  Commission  consider  “revenue”. 


45 


To  ignore  the  revenue  result  of  rates  is  to  overlook 
their  very  purpose.  Rates  are  not  made  to  meet  some 
arithmetical  formula.  They  are  made  to  provide  reve¬ 
nue.  Fatal  omissions  of  the  Commission  to  look  at 
4  4  revenue 7  ’  and  to  make  revenue  findings  of  fact  re¬ 
garding  rates  were  pointed  out  in  the  Florida  case  and 
in  the  Milwaukee  case,  (see  pp.  36,  37  supra) 

The  House  Committee  report  which  accompanied  the 
Emergency  Railroad  Transportation  Act  of  1933,  re¬ 
pealing  the  recapture  provisions  and  substituting  the 
new  rate-making  rule,  from  which  report  the  Supreme 
Court  quoted  (p.  40,  supra),  also  quoted  the  Chair¬ 
man  of  the  Interstate  Commerce  Commission  regard¬ 
ing  the  repealed  rate-making  rule,  as  follows : 

4  4  There  is  something  incongruous  in  a  system  of 
regulation  which  finds  it  necessary  to  permjit  car¬ 
riers  to  earn  more  than  they  ought  to  earh,  and 
meets  the  difficulty  by  taking  money  away  ^fter  it’ 
is  received.’ ’  (p.  30,  Report  No.  193,  73d  Con¬ 

gress,  1st.  Sess.) 

This  quotation  from  the  Chairman  of  the  Commission 
immediately  preceded  the  language  in  the  Committee 
Report  quoted  by  the  Supreme  Court.  The  ne^r  man¬ 
date  does  not  contemplate,  as  44 reasonable”,  rates 
which  yield  excessive  earnings,  or  an  incongruous  sys¬ 
tem  of  rate  regulation  which  permits  carriers  to  earn 
more  than  they  should  and  meets  the  difficulty  by  tak¬ 
ing  back  excessive  earnings. 

Under  the  old  rate-making  provisions,  which  were 
repealed,  the  Commission  had  met  the  “difficulty”  by 
proceeding  against  the  Bangor  &  Aroostook  to  recap¬ 
ture  excessive  earnings.  (R.,  p.  231.)  But  when  re¬ 
lators  complained  against  an  increase  in  rates  by  the 
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Bangor  &  Aroostook  approximately  30  per  cent  above 
the  ratd  level  which  had  yielded  excessive  earnings, 
the  Commission  ignored  the  relation  of  rates  to  rev¬ 
enue;  it  ignored  the  adequacy  of  the  rate  level  prior  to 
the  increase.  It  made  no  findings  thereon.  There  is 
no  recognition  in  the  report  of  the  “difficulty”,  prior 
to  the  increase ,  which  the  Commission  had  met,  by  pro¬ 
ceeding  against  the  Bangor  &  Aroostook  to  recapture 
excessive  earnings.  There  is  no  recognition  in  the  re¬ 
port  of  the  prosperity  of  the  Bangor  &  Aroostook 
prior  to  the  increase. 

The  basic  necessity  for  findings  showing  compliance 
by  the  statutory  agent  with  the  Congressional  purpose 
and  mandate,  is  well  illustrated  here.  The  extent  of 
the  Commission’s  evasion  of  the  inquiry  required  by 
the  statute  is  strikingly  apparent  from  the  face  of  the 
report.  Instead  of  an  examination  of  the  facts  in  the 
record  on  relators’  complaints  directly  bearing  on  the 
financial  condition  of  the  Bangor  &  Aroostook  and  the 
relation  of  rates  thereto,  we  find  the  observation  in 
the  report  that  “in  a  number  of  cases”  the  Commission 
had  recognized  the  Bangor  &  Aroostook  was  entitled 
“to  a  relatively  high  level”  of  rates  because  of  “oper¬ 
ating  and  climatic  handicaps,  and  other  disabilities”! 
(P.,  p.  40)  There  is  no  recognition  that  at  the  level 
of  revenue  prior  to  the  increase  of  30  per  cent  the 
“operating  and  climatic  handicaps,  and  other  disabil¬ 
ities”  (whatever  they  are)  were  so  completely  com¬ 
pensated  for  that  the  carrier  was  subjected  to  proceed¬ 
ings  by  the  Commission  to  recapture  excessive  earn¬ 
ings.  Common  stock  dividends  of  7  per  cent  on  a 
doubled  quantity  of  common  stock  and,  in  addition, 
about  $1,000,000  a  year  out  of  earnings  for  additions  to 
the  stockholders ’  property  are  not  disabilities .  They 
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show  the  adequacy  of  the  rates  prior  to  the  30  $er  cent 
increase. 

We  are  unable  to  find  in  the  rate-making  maijdate  of 
Congress  any  provision  that  it  is  to  apply  only  to  rail¬ 
roads  having  an  easy  operation  or  only  in  those  sec¬ 
tions  of  the  United  States  where  the  winter  :.s  mild. 
It  does  not  direct  excessive  earnings  for  any  railroad. 

The  Commission  made  no  inquiry  into  the  tremen¬ 
dous  improvement  and  change  in  recent  years  in  the 
efficiency  and  economy  of  the  Bangor  &  Aroostook  op¬ 
eration.  The  President  of  the  carrier,  in  his  1931  re¬ 
port,  points  out  the  following  improvements  in  econ¬ 
omy  of  operation,  coincident  with  the  increase  in  potato 
traffic,  1921  to  1931:  (1)  A  50  per  cent  improvement  in 
the  tonnage  per  train  (from  830  to  1,212  gros^s  tons) ; 
(2)  an  increase  of  over  25  per  cent  in  the  utilization  of 
car  equipment;  (3)  an  increase  of  70  per  cenS  in  the 
tons  handled  per  hour  of  train  service;  (4)  an  increase 
of  over  25  per  cent  in  the  tons  of  freight  handled  per 
day  of  car  use;  and  (5)  a  decrease  of  over  25  per  cent 
in  coal  consumption  per  unit  of  service.  (R.,  p.  231) 

The  Court  will  find  in  the  two  reports  of  the  Com¬ 
mission  no  analvsis  or  consideration  of  the  r^tes  and 
charges  of  the  Bangor  &  Aroostook  which  ha  ve  pro¬ 
vided  such  rich  return  and  ample  revenue.  Tin  Com¬ 
mission  made  no  attempt  to  compare  the  revenue  un¬ 
der  the  rates  complained  of  with  rates  and  [revenue 
which  had  proved  so  adequate.  The  facts  bearing  di¬ 
rectly  on  what  revenue  level  was  adequate  jfor  the 
Bangor  &  Aroostook  were  ignored. 

That  the  Commission  must  use  evidence  reasonably 
specific  and  not  criteria  and  yardsticks  having  no  ra¬ 
tional  relation  to  the  standard  of  reasonableness  speci¬ 
fied  in  the  Act,  is  clear.  In  Northern  P.  R.  Ci>.  v.  De - 
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partment  of  Public  Works ,  268  U.  S.  39,  the  Court  con¬ 
demned  an  inquiry  which  avoided  the  direct  evidence 
and  employed  a  criterion  having*  no  relation  thereto. 
The  Court  said  (pp.  43,  44) : 

‘  ‘Instead  of  attempting  to  show  by  evidence,  rea¬ 
sonably  specific  and  direct,  what  the  actual  oper¬ 
ating  costs  of  this  traffic  was  to  the  several  car¬ 
riers,  the  Department  created  a  composite  figure 
representing  the  weighted  average  operating  cost 
per  1000  gross  ton  miles  of  all  revenue  freight  car¬ 
ried  on  the  four  systems,  and  made  that  figure  a 
basis  for  estimating  the  operating  cost  of  the  log 
traffic  in  Washington.  This  was  clearly  erroneous. 

“A  precise  issue  was  the  cost  on  each  railroad 
of  transporting  logs  in  carload  lots  in  western 
Washington,  the  average  haul  on  each  system 
being  not  more  than  32  miles.  In  using  the  above 
composite  figure  in  the  determination  of  this  issue 
the  Department  necessarily  ignored,  in  the  first 
place,  the  differences  in  the  average  unit  cost  on 
the  several  systems;  *  *  *  the  Department’s  error 
was  fundamental  in  its  nature.  The  use  of  this 
factor  in  computing  the  operating  costs  of  the  log 
traffic  vitiated  the  whole  process  of  reasoning  by 
which  the  Department  reached  its  conclusion.” 
(italics  supplied) 

In  exactly  the  same  way  the  Commission’s  reasoning 
is  here  vitiated.  In  considering  relators’  complaints 
the  Commission  refused  to  look  at  the  “reasonably 
specific  and  direct  evidence”  bearing  upon  the  “pre¬ 
cise  issue”,  and  used  as  a  yardstick,  not  the  revenues 
and  the  rates  of  the  Bangor  &  Aroostook  which  enabled 
it  to  prosper,  but  “class  rates”  which  move  no  traffic 
and  have  no  relation  to  the  carrier ’s  revenues. 
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(1)  The  only  Bangor  <b  Aroostook  rates  employed  as  a 
yardstick  by  the  Commission  move  no  tramc  and 
have  no  rational  relation  to  revenue . 

The  investigation  by  the  Commission  of  the  rates 
complained  of  by  relators  practically  stops  witl^  an  ex¬ 
amination  of  the  percentage  relationship  of  the  as¬ 
sailed  rates  to  the  first-class  rates  of  the  Bangor  & 
Aroostook.  The  majority  report  of  Division  3  ii  based 
on  the  percentage  relationship  exclusively.  (R.^  p.  27) 
It  is  the  primary  criterion  in  the  report  of  the  Com¬ 
mission  on  oral  argument.  The  second  report  states 
(R.,  p.  37) : 

“The  relation  of  the  assailed  rates  to  first  class, 
however,  at  once  raises  a  serious  doubt  that  such 
rates  are  unreasonably  high.” 

This  is  no  more  rational  a  response  to  the  mandate 
of  the  statute  than  a  determination  of  reasonable  elec¬ 
tric  power  rates  based  upon  service  charges  of  tlfLe  elec¬ 
trical  appliance  department  of  a  utility.  The  class 
rates  of  the  Bangor  &  Aroostook  have  no  actual  or 
theoretical  relation — 

(a)  to  the  revenues  of  the  carrier; 

(b)  to  the  general  level  of  charges  or  revenue  of 
the  carrier;  or 

(c)  to  the  relative  level  of  charges  or  rates  on  the 
Bangor  &  Aroostook  compared  with  tt^e  level 
of  charges  or  rates  on  any  other  carrier  or 
group  of  carriers. 

The  following  is  from  the  testimony  of  the  G  eneral 
Freight  Agent  of  the  Bangor  &  Aroostook  (R.,  p!.  323) : 

“Q.  Mr.  Hill,  I  would  like  first  to  get  a  picture 
of  your  class  rate  situation,  because  of  the  extent 
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to  which  you  have  relied  on  class  rates.  What 
commodities  of  importance  from  the  standpoint 
of  yolume  move  on  class  rates  on  your  railroad  ? 

“A.  I  don’t  recall  any ,  Mr.  LaRoe. 
**#*•***# 

“Q.  Now,  Mr.  Hill,  what  commodity  moving  on 
the  Bangor  and  Aroostook  Railroad  moves  on 
rates  related  to  the  class  rates  by  percentage  or 
otherwise? 

“A.  I  believe  at  the  present  time  there  aren’t 
any  commodities  that  move  on  a  related  percent¬ 
age  of  the  new  Eastern  Class  Rates.’ ’ 

These  Bangor  &  Aroostook  class  rates,  which  move 
no  traffic,  are  employed  by  the  Commission  as  the 
yardstick  of  the  relative  level  of  charges  on  that  car¬ 
rier.  If  there  is  no  class-rate  traffic  on  the  Bangor  & 
Aroostook  what  possible  relationship  can  there  be  be¬ 
tween  class  rates  and  revenue?  With  the  admission 
that  they  bear  no  relation  to  the  revenues  of  the  car¬ 
rier,  the  Commission’s  investigation  and  consideration 
is  shown  to  have  no  rational  relation  to  the  necessarv 
inquiry  required  by  the  statute.  This  evasion  is  fur¬ 
ther  emphasized  by  the  studious  avoidance  in  the  ma¬ 
jority  reports  of  any  reference  to  the  actual  rates  and 
charges  of  the  Bangor  &  Aroostook  which  supply  the 
carrier’s  revenue,  particularly  those  rates,  charges 
and  earnings  on  potato  traffic,  which  are  the  keystone 
of  the  carrier’s  prosperity. 

These  class  rates  of  the  Bangor  &  Aroostook  are  64 
per  cent  higher  than  the  Commission-prescribed  class 
rates  for  the  states  New  York  to  Illinois,  known  as  Offi¬ 
cial  Territory,  55  per  cent  higher  than  the  Commission- 
prescribed  class  rates  for  southern  New  England  (zone 
A;  see  map  appendix) ;  and  40  per  cent  higher  than  the 
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Commission-prescribed  class  rates  for  norther|n  New 
England  (zone  B).  (Sheets  122,  74,  Yol.  II;  fe.,  pp. 
321,  328.)  Such  a  yardstick,  bearing  no  relation  to  the 
actual  rates  and  revenues  of  the  Bangor  &  AroOstook, 
can  be  used  to  justify  rates  40,  55  and  64  p4r  cent 
higher  than  on  other  railroads  in  spite  of  the  fabt  that 
the  much  lower  actual  rates  and  revenues  of  the  Bangor 
&  Aroostook  are  more  than  adequate  when  measured 
by  the  rate-making  mandate  of  Congress,  (see  sheets 
125,  126,  Vol.  II) 

These  class  rates  of  the  Bangor  &  Aroostook  were 
constructed  bv  the  carrier  and  not  by  the  Cimmis- 

v  ...  i 

sion.  Their  only  application  is  on  less-carload  traffic, 
pa  reels  and  bundles,  and  an  occasional  infrequent  car¬ 
load.  (R.,  pp.  318,  323)  The  less-than-carloaq  pack¬ 
age  traffic  of  the  Bangor  &  Aroostook  amounts  ti>  3  per 
cent  or  less  of  its  tonnage,  (sheets  87-97,  Vol.  I]!)  The 
Commission  permitted  the  Bangor  &  Aroostook  to  es¬ 
tablish  such  high  class  rates  for  the  very  reason  that 
class-rate  traffic  on  the  carrier  amounts  to  “less  than 
5  per  cent  of  the  tonnage’ ’  and  “no  dissatisfaction” 
or  “objections”  were  “made  known  to  us”  against  the 
proposed  rates.  It  was  not  to  be  expected  that  any 
objections  would  be  voiced  against  rates  whicji  were 
almost  never  used,  rates  which  no  one  had  to  pajr.  The 
full  but  very  brief  statement  of  the  Commissioii  in  the 
Eastern  Class  Rate  Investigation,  164  I.  C.  p.  314, 
171  I.  C.  C.  481,  permitting  these  rates  to  be  estab¬ 
lished  is  in  the  record.  (R.,  p.  328,  sheet  123,  Vol.  II) 
On  the  record  on  relators’  complaint  the  Bangor  & 
Aroostook  did  not  contend  that  any  more  thaq  5  per 
cent  of  its  tonnage  had  any  relation  to  the  clas^  rates, 
though  it  gave  no  figures  to  show  that  even  th^t  per¬ 
centage  was  not  too  high.  (R.,  p.  323) 
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The  reason  for  the  far  lower  class  rates  in  Official 
territory  and  in  New  England  than  on  the  Bangor  & 
Aroostook  is  that  the  actual  rates,  charges  and  revenue 
level  of  carriers  other  than  the  Bangor  &  Aroostook 
are  measured  by  their  class  rates,  their  actual  rates  and 
charges  being  in  large  part  either  class  rates  or  rates 
made  by  percentage  relation  thereto,  and  on  such  class 
rates  large  volumes  of  important  traffic  move.  In  other 
territories  the  Commission  has  prescribed  much 
higher  class  rates  than  in  Official  territory  because  in 
those  ither  territories  the  class  rates  apply  only  on 
less-than-carload  quantities,  specific  lower  commodity 
rates  being  applied  on  “carload  traffic  of  any  impor¬ 
tant  volume.’ ’  (R.,  pp.  37-38;  sheet  124,  Yol.  II)  Sim¬ 
ilarly,  on  the  Bangor  &  Aroostook,  the  high  level  of 
class  rates  was  authorized  expressly  because  they  do 
not  supply  any  material  amount  of  revenue  and  do  not 
apply  on  potatoes  or  the  other  commodity  groups  from 
which  the  carrier  obtains  its  revenue  and  for  which 
specific  lower  commodity  rates  are  provided.  It  is  ob¬ 
viously  irrational  to  employ  Bangor  &  Aroostook  class 
rates  as  a  yardstick  or  measure  of  that  carrier’s  gen¬ 
eral  level  of  charges.  They  have  no  more  relation  to 
adequate  revenue  for  the  Bangor  &  Aroostook  than  the 
temperature  of  the  moon. 

As  the  Commission  states  in  its  report  on  relators’ 
complaints,  the  prescription  by  it  of  the  lower  level  of 
class  rates  in  Official  territory,  including  New  England, 
as  contrasted  with  the  much  higher  class  rates  in  other 
sections  of  the  country,  “was  based  primarily  upon  the 
revenue  situation,  the  character  of  the  traffic  which 
moves  upon  class  rates  in  Official  territory,  and  the 
character  of  the  general  rate  structure  in  that  terri¬ 
tory.”  (R.,  pp.  38-39)  The  same  differences  of  “reve- 
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nue  situation,”  character  of  traffic  moving  oik  class 
rates,  and  character  of  rate  structure  exists  as  between 
the  Bangor  &  Aroostook  and  Official  territory .|  This 
was,  in  fact,  the  ground  for  the  much  higher  clasjs  rates 
authorized  on  the  Bangor  &  Aroostook.  j 

Rates  permitted,  because  no  one  objected,  to|  apply 
on  less  than  5  per  cent  of  the  carrier’s  tonnage,  ^an  not 
take  the  place  of  the  standard  of  reasonablenes  s  made 
mandatory  by  Congress.  This  mandate  looks  to  the 
“ revenue”  of  the  carrier  and  not  to  the  parcel  rates  or 
rates  on  an  occasional  infrequent  carload  shipment. 

(2)  The  remainder  of  the  Commission’s  discussicn  has 
no  rational  relation  to  the  necessary  inquiry  re¬ 
garding  revenue. 

The  Court  will  observe  that  the  level  of  Ba|ngor  & 
Aroostook  class  rates  is  almost  the  only  yardstick  or 
criterion  in  the  two  reports  of  the  Commission,  j  When 
the  level  of  potato  rates  in  Official  territory  is  rpferred 
to,  the  actual  rates  are  completely  concealed  beb[ind  the 
‘‘relative  levels”  of  the  “percentages  of  class  jrates.” 
In  this  manner  potato  rates  on  the  Bangor  <&  Arbostook 
60  per  cent  higher  appear  “relatively”  the  samq..  Thus 
the  actual  potato  rates  are  not  used.  The  yardstick  is 
the  Bangor  &  Aroostook  class  rates.  Sheets  j.25  and 
126,  Vol.  II,  show  how  class  rate  percentages  Obscure 
the  actual  rate  and.  revenue  relationships. 

With  the  class  rates  of  the  Bangor  &  Aroostdok  hav¬ 
ing  no  relation  to  the  revenue  need  of  the  carrier,  it  is 
but  to  wander  farther  away  from  the  inquiry  directed 
by  the  statute  to  employ  the  class  rates  of  railroads 
other  than  the  Bangor  &  Aroostook  as  a  standard.  (R., 
pp.  39-40)  The  Bangor  &  Aroostook  certainly  deceives 
no  revenue  from  the  class  rates  of  other  railroads. 


The  reports  of  the  Commission  are  devoted  exclu¬ 
sively  to  rate  comparisons,  most  of  them  class  rate  per¬ 
centage  comparisons.  In  United  States  v.  Northern 
P.  R.  Co .,  288  U.  S.  490,  the  Court  said  that  ‘ 4  rates  for 
similar  service  to  other  destinations  may  be  used  for 
comparison  as  one  test ,  though  not  a  controlling  one , 
upon  the  question  of  the  reasonableness  of  the  rates  in 
issue. 7 7  In  dismissing*  relators7  complaints  the  Com¬ 
mission  not  only  ignored  the  revenue  mandate  but  ig¬ 
nored  the  only  rates  and  charges  for  “similar  ser¬ 
vice77.  The  Bangor  &  Aroostook  is  the  only  carrier 
in  the  United  States  having  any  rates  on  potatoes  “for 
similar  service.77  These  were  ignored  by  the  Commis¬ 
sion. 

The  only  other  railroad  in  New  England  which  has 
any  local  transportation  of  potatoes  is  the  Maine  Cen¬ 
tral  which  serves  southern  Maine.  Its  witness  testified 
that  shipments  of  potatoes  each  year  on  the  Maine  Cen¬ 
tral  range  from  3,000  to  6,000  cars  (R.,  p.  338),  com¬ 
pared  with  40,000  on  the  Bangor  &  Aroostook.  The 
Commission  in  examining  the  rate  of  30  cents  to  Sears- 
port  from  the  potato  field  of  the  Bangor  &  Aroostook 
for  205  miles  ignored  the  local  potato  rates  of  the  only 
other  New  England  railroad  which  originates  any  po¬ 
tatoes.*  The  Maine  Central  local  rates  for  any  haul 
of  205  miles  on  its  main  line  is  13  cents  and  on  its  more 
difficult  branch  lines  16  cents ;  only  50  per  cent  as  much 
as  the  increased  rates  to  Searsport.  (R.,  p.  252;  sheet 
44,  Vol.  II)  There  is  no  mention  of  the  potato  rates 
of  the  Maine  Central  in  the  Commission’s  reports. 

Only  one  potato  rate  in  all  New  England,  other  than 
the  rates  complained  of,  is  to  be  found  in  the  two  ma- 

*The  total  potato  shipments  from  Boston  &  Maine  Railroad  stations 
in  an  entire  season  is  98  ears.  (R.,  p.  331)  The  New  Haven  Railroad 
witness  said  their  local  movement  is  ‘  ‘  comparatively  small  ’  \  He  refused 
to  give  any  figures.  (R.,  p.  335) 
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jority  reports  of  the  Commission.  This  is  tbe  39.5- 
cent  rate  from  the  center  of  the  Aroostook  Coupty  po¬ 
tato  field  (Caribou)  for  the  following  haul:  Over  the 
Bangor  &  Aroostook  to  Northern  Maine  Junction  (192 
miles)*,  thence  (135  more  miles)  over  the  Maine  Cen¬ 
tral  Railroad  to  Portland,  Maine,  where  the  trains  run 
through  the  city  for  5  miles  and  cross  city  streets  at 
grade  (R.,  p.  337),  and  thence  (108  more  mile$)  over 
the  Boston  &  Maine  for  terminal  delivery  in  the  large 
metropolitan  area  of  Boston.  (R.,  pp.  186,  189)  The 
railroad  witness  admitted  that  “before  our  linep  reach 
our  Boston  terminals  they  run  through  a  congested 
populated  area  of  about  five  miles.  ”  (R.,  p.  332) 

The  Commission  did  not  find ,  and  could  not  fipd,  that 
the  through  transportation  to  Boston  over  thr^e  rail¬ 
roads  and  through  two  large  metropolitan  ardas  was 
similar  to  the  transportation  to  the  small  port  of}  Sears- 
port  over  a  single  railroad.  The  General  Manager  of 
the  Bangor  &  Aroostook  testified:  “I  wouldn’t  think 
our  switching  operations  are  as  expensive  or  burden¬ 
some  as  switching  operations  in  Boston  or  |  Provi¬ 
dence.7  J  (R.,  p.  356) 

The  rates  and  revenue  for  the  Bangor  <&  Aroostook 
part  of  the  transportation  to  Boston,  the  transporta¬ 
tion  most  similar  to  that  to  Searsport,  was  ignored. 
The  rates  and  revenue  of  the  Bangor  &  Aroostook  to 
Northern  Maine  Junction  is  the  Ba/n^gor  &  Aroostook 
part  of  all  rates  involved  or  approved  in  Aroostook 
County  Cham,  of  Com.  v.  Aberdeen  <£  R.  R.  (§o.,  147 
I.  C.  C.  627,  referred  to  by  the  Commission.  (R.,  pp. 
27,  38-39)  Commissioner  Lee  stated  that  the  fates  to 
Searsport  were  “inordinately  high”  compared  with 
the  Bangor  &  Aroostook  rates  to  Northern  Maine  Junc¬ 
tion,  although  “there  are  no  differences  in  trarjsporta- 
_ 

*Searsport  is  only  29  miles  farther.  (R.,  p.  36) 
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tion  conditions  which  would  justify  the  maintenance  of 
such  higher  rates’7  and  that  rates  to  Searsport  should 
he  on  the  same  level.  (R.,  pp.  30,  31)  The  majority 
ignored  the  only  rate  comparisons  available  w’hich  ap¬ 
ply  for  similar  transportation. 

The  lengths  to  which  the  Commission  strayed  is  evi¬ 
denced  by  other  parts  of  the  report  on  oral  argument. 
Beside  the  rate  to  Boston,  the  only  other  actual  potato 
rates  used  for  comparison  in  the  two  majority  reports 
are  those  under  the  so-called  southeastern  scale,  apply¬ 
ing  in  the  southern  states  south  of  the  Ohio  and  Poto¬ 
mac  rivers,  fifteen  hundred  or  two  thousand  miles  dis¬ 
tant  from  Maine  and  the  Bangor  <&  Aroostook.  The 
Commission  emphasizes  that  these  distant  southeast¬ 
ern  rates  4  4  are  on  approximately  the  same  level,  mile 
for  mile,  as  the  assailed  rates  to  Searsport.”  (R.,  p. 
38)  It  uses  them  as  the  only  potato  rates  in  its  table 
of  comparison  and  repeats  that  the  rates  to  Searsport 
4  4  compare  favorably  with  the  southeastern  potato 
rates.”  (R.,  pp.  39,  40)  In  reality  these  rates  1500 
miles  away  are  the  only  potato  rates  in  the  United 
States  which  the  Commission  could  find  actually  high 
enough  to  be  on  4  4  the  same  level,  mile  for  mile,  as  the 
assailed  rates  to  Searsport”.  Rates  applying  in  the 
southern  states  1,500  to  2,000  miles  from  the  Bangor  & 
Aroostook  have  no  rational  relation  to  the  revenue 
needs  of  the  Bangor  &  Aroostook. 

On  all  the  railroads  in  the  eight  southeastern  states 
(North  and  South  Carolina,  Georgia,  Alabama,  Flo¬ 
rida,  Tennessee,  Mississippi  and  Kentucky)  shipments 
of  potatoes  aggregated  but  13,104  cars.  (R.,  p.  219, 
sheets  22,  26,  127,  Vol.  II)  The  rates  for  widely  scat¬ 
tered  shipments  throughout  this  extensive  territory 
were  employed  as  a  standard  of  reasonableness  for 
charges  on  three  times  as  many  cars  moving  over  a 
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single  short  railroad  from  one  end  to  the  othe|\  The 
Commission  necessarily  made  no  finding  that  transpor¬ 
tation  conditions  under  the  southeastern  potato  scale 
were  in  any  way  similar  to  conditions  on  the  Bangor  & 
Aroostook.  Even  at  equal  rates  of  30  cents  ]f)er  100 
pounds,  a  car  of  potatoes  on  the  Bangor  &  Aroostook 
pays  $126  of  revenue  while  the  railroads  under  the 
southeastern  scale  get  but  $96  of  revenue.  This  s  due 
to  the  heavier  loading  by  Aroostook  County  farmers, 
permitting  the  Bangor  &  Aroostook  to  move  the  po¬ 
tato  crop  in  fewer  cars  and  fewer  trains.  (R.,  p.  224; 
sheets  33,  125,  Vol.  II)  The  revenue  level  on  tljie  rates 
complained  of  to  Searsport  is,  therefore,  actually  more 
than  30  per  cent  higher  than  under  the  southeastern 
scale.  The  Commission  itself  has  recognized  {the  un¬ 
fairness  of  making  simple  rate  comparisons  ind  has 
said  that  the  revenue  per  car  is  the  only  logical  ^nd  fair 
comparison.* 
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*“  Perhaps  the  most  satisfactory  comparison  to  ascertain 
relative  injustice  is  being  done  one  section  against  another,  or 
inoditv  against  another,  is  through  the  earnings  per  car.”  Oz\ 

Growers  Asso.  v.  St.  L.  <$r  S.  F.  R.  R.  Co.,  16  I.  C.  C.  106,  114. 

“Respondents  call  our  attention,  in  the  first  place,  to  the  fa 
many  cases  we  have  recognized  the  infirmity  of  ton-mile  yields 
of  the  profitableness  of  rates.  Thus  in  Advances  in  Rates  for 
tation  of  Coal,  22  T.  O.  C.  604,  we  said,  at  page  620: 

“  ‘There  could  be  no  better  illustration  than  this  of  the  fallacy 
of  placing  reliance  upon  ton-mile  earnings  as  a  basis  of  rate-making. 
As  the  commission  has  heretofore  found  in  many  case?  a  much 
fairer  basis  is  that  found  in  the  earnings  per  car-mile  and  per  train- 
mile.  Much  of  the  profitable  freight  carried  by  the  railroads  of  the 
United  States,  and  perhaps  this  might  be  made  broader  and  it  could 
be  truthfully  said  that  most  of  the  freight  which  pays  tie  carriers 
the  best  is  that  which  yields  the  lowest  rate  per  ton-nqile.  This 
arises  out  of  many  facts  which  the  traffic  manager  takes  into  con¬ 
sideration,  the  volume  of  the  traffic,  the  heavy  load  per  car,  and  the 
regularity  of  movement.’ 

“Other  similar  expressions  could  readily  be  cited.  It  is  j-ecognized 
that  operating  costs  do  not  increase  in  proportion  with  increjis :  in  car 
loading,  and  that  the  increase  in  cost  is  in  fact  relatively  sm^ll.”  Ex- 
Lake  Iron  Ore  from  Chicago  to  Granite  City ,  123  I.  C.  C.  503,1505. 


i 


58 


The  northwestern  potato  producing  states,  Wiscon¬ 
sin  and  Minnesota,  are  the  only  two  states  in  the  coun¬ 
try  which  approach  Maine  in  volume  of  shipments. 
These  states  together  shipped  32,000  cars  compared 
with  50,000  by  Aroostook  County.  (R.,  p.  24;  sheet  26, 
Vol.  II)  The  rates  which  the  Commission  recently 
prescribed  as  reasonable  from  that  territory  are  much 
lower,  mile  for  mile,  and  when  measured  by  revenue, 
than  those  to  Searsport.  (R.,  p.  376,  sheet  125,  Vol. 
II)  The  rates  from  Wisconsin  and  Minnesota,  from  a 
northern  field,  were  rejected  by  the  Commission  for 
purposed  of  comparison  on  the  ground  that  the  rates 
from  this  important  northwestern  producing  district 
are  “not  an  appropriate  guide  in  the  determination  of 
reasonable  rates  in  other  producing  areas.’ ’  (R.,  p. 

37)  Instead,  the  Commission  turned  to  the  South, 
where  the  winter  is  mild,  to  rates  prescribed  to  apply 
throughout  eight  states  on  but  one-half  as  many  ship¬ 
ments  as  from  the  two  northern  states. 

An  inability  to  find  any  rate  comparisons  in  the 
United  States  sufficiently  high  to  justify  the  assailed 
rates  to  Searsport  readily  explains  the  absence  of  ac¬ 
tual  potato  rate  comparisons  in  the  majority  reports. 
In  lieu  of  actual  potato  rates  we  find  substituted  the 
class  rates,  behind  which  the  actually  lower  potato 
rates  prescribed  by  the  Commission  in  all  other  terri¬ 
tory  are  referred  to  as  “relatively  higher.”  The  first 
case  cited  (R.,  p.  38)  in  which  “relatively”  higher 
potato  rates  were  approved  for  official  territory  is 
Tourtellot  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  186  I.  C.  C.  371. 
The  finding  in  that  case  was  (p.  371) : 

“Upon  the  meager  record  in  this  case  there  is 
no  basis  for  a  finding  that  the  rates  assailed  are 
either  unreasonable  or  otherwise  unlawful.  ’  ’ 
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The  Commission  prefers  the  “meager”  record  in 
another  proceeding  dealing  with  rates  in  a  territory 
almost  one  thousand  miles  distant  from  Maind  to  the 
very  complete  record  made  by  relators  as  to  reasonable 
rates  on  the  Bangor  &  Aroostook.  It  is  unnecessary  to 
discuss  the  other  potato  cases  cited.  They  do  j  not  re¬ 
late  to  rates  on  the  Bangor  &  Aroostook.  For  the  con¬ 
venience  of  the  Court  the  territorial  application  of  the 
cases,  where  not  indicated  in  the  two  majority  teports, 
is  here  set  out  in  a  footnote.*  It  should  be  not|ed  that 
the  earnings  per  car  on  basis  of  35  per  cent  of  ifhe  first 
class  rates  within  New  York-Illinois  territory  (known 
as  official  territory)  are  but  $83.00  compared  \|ith  the 
earnings  to  Searsport  under  the  old  rates  of  $96.00 
and  under  the  increased  rates  of  $126.  (sheets  33,  125, 
Vol.  II) 

It  is  as  if  the  Public  Utilities  Commission,  in  a  case 
involving  a  30  per  cent  increase  in  gas  rates  by  the 
Washington  Gas  Light  Company,  should  say:!  “We 
are  not  interested  in  the  earnings  of  this  company  or 
in  the  local  conditions  in  the  District  of  Columbia.  We 
find  that  higher  gas  rates  are  maintained  in  Kansas 
and  the  proposed  increase  is  therefore  found  justi¬ 
fied.” 


*Tri-State  Traffic  Co.  v.  Pennsylvania  P.  Co.,  172  I.  C.  C.  59l6. 

Rates  on  potatoes  from  points  in  Maryland  and  Virginia  to  destina¬ 
tions  in  Alabama,  Georgia  and  Tennessee;  also  from  points  in  North 
Carolina,  South  Carolina  and  Virginia  to  destinations  in  Alabama,  Geor¬ 
gia,  Kentucky,  North  Carolina,  South  Carolina  and  Tennesseq. 

Leonard ,  Crosset  Piley  v.  Akron,  C.  Y.  By.  Co.,  176  I.  C.  C.  309. 
Superseded  by  decision  in  Potato  Pates  in  Western  Trunk  Line  Terri¬ 
tory,  195  I.  C.  C.  579. 

Florida  Pailroad  Commrs.  v.  Aberdeen  Sr  P.  P.  Co.,  177  I.  O.  C.  735. 
Rates  on  potatoes  from  producing  points  in  Florida. 

Taylor  Produce  Co.  v.  Atlantic  Coast  Line  R.  Co.,  179  I.  O.  C.  269. 
Rates  on  potatoes  from  points  in  North  Carolina  and  South  Carolina  to 
Central  Territory. 

Tourtellot.  v.  New  York,  N.  H.  $  R-  Co.,  186  I.  C.  C.  37)1.  Rates 
on  potatoes  from  Eastern  Shore  of  Maryland  and  Virginia  jto  Provi¬ 
dence,  R.  I. 
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(3)  The  Commission  could  have  made  findings  of  fact 
on  the  record  before  it  showing  the  relation  of  the 
rates  complained  of  to  adequate  revenue  for  the 
Bangor  &  Aroostook. 

It  is  not  necessary  for  this  Court  to  weigh  the  evi¬ 
dence  before  the  Commission  or  to  make  the  findings 
of  fact  which  the  Commission  should  have  made.  The 
Commission  is  the  body  charged  with  the  duty  of  mak¬ 
ing  the  “revenue”  findings  of  fact.  Florida  v.  United 
States ,  282  U.  S.  194,  215.  The  Court  directs  its  in¬ 
quiry  into  the  facts  only  for  the  purpose  of  determin¬ 
ing  whether  the  Commission,  as  the  agent  of  Congress, 
has  refused  to  enforce  the  rate  provisions  of  the  Act 
in  accordance  with  the  jurisdictional  standards  and 
limitations  which  Congress  has  prescribed.  Unless 
these  standards  and  limitations  have  been  observed,  the 
Act  has  not  been  enforced,  a  fair  and  full  hearing  has 
been  denied.  This  question  is  for  the  Court  and  not 
for  the  Commission  and  the  Court  examines  into  it 
fully.  Morgan  v.  United  States,  decided  May  25,  1936. 

It  is  obviously  the  duty  of  the  Commission  to  see  to 
it  that  the  record  before  it  is  4  4  enlightened  ”  as  to  facts 
bearing  upon  the  Congressional  standard  of  reason¬ 
ableness,  and  the  Congress  in  its  report  on  the  new 
rate-making  mandate  so  declared  specifically  (see  p. 
41,  supra).  But  relators  consider  it  desirable  to 
show  the  Court  that  indisputably  the  Commission,  on 
the  record  before  it  on  relators’  complaints,  could  have 
determined  the  relation  of  the  rates  complained  of  to 
adequate  revenue  for  the  Bangor  &  Aroostook.  We 
shall  do  this  as  briefly  as  possible. 

The  potatoes  produced  by  the  farmers  of  Aroostook 
County  and  transported  by  the  Bangor  &  Aroostook 
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from  the  northern  end  of  its  line  to  the  southern  end 
have  been  to  that  carrier  a  golden  harvest,  enabling  it 
not  only  to  maintain  itself  but  to  enjoy  a  highj  level  of 
prosperity.  We  have  already  shown  generally  the  in¬ 
creasing  prosperity  of  the  carrier  with  the  increasing 
volume  of  potato  shipments.  The  following  ofacial  fig¬ 
ures  of  the  carrier  show  its  prosperity  prior  to  the  30 
per  cent  increase  in  rates  to  Searsport  in  Augulst,  1932 : 


Dividends2 


Potato 

Shipments 

On  $3,480,000 
Preferred 

Common  ] 

i 

(dividend 

Year 

(by  seasons) 

1  Stock 

Stock 

Bate 

1921 

28,140 

7% 

$3,860,000 

4  Jo 

1922 

17,936 

7  Jo 

3,860,000 

4  Jo 

1923 

25,316 

7% 

3,860,000 

5  %% 

1924 

31,871 

7% 

3,860,000 

5%  Jo 

1925 

28,775 

7% 

3,860,000 

ejo 

1926 

31,312 

7% 

3,860,000 

6  Jo 

1927 

30,579 

7  Jo 

5,328,000 

6  Jo 

1928 

31,190 

7  Jo 

5,328,000 

6,821,700 

7  Jo 

1929 

47,345 

7  Jo 

7  Jo 

1930 

40,116 

7  Jo 

7,089,600  [ 

7  Jo 

1931 

41,451 

7  Jo 

7,089,600 

I 

7  Jo 

1  (R., 

2  (R., 

p.  320,  sheet  73, 
p.  259,  sheet  54, 

Vol.  II) 

Vol.  II) 

i 

i 

In  the  same  period,  1921  to  1931,  the  total  dorporate 
surplus  of  the  Bangor  &  Aroostook  increased  from 
$2,371,839  to  $5,396,731.  (R.,  p.  343)  The  funded  in¬ 
debtedness  of  the  carrier  was  reduced  in  the  same 
years  in  the  amount  of  $4,367,839.  This  is  $1,138,239 
more  than  the  increase  in  stock  outstanding  1921  to 
1931.  (R.,  p.  259,  sheet  54,  Vol.  II)  This  additional 
$1,138,000  of  reduced  indebtedness  could  only  have 
come  out  of  earnings. 
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Witnesses  for  the  Bangor  &  Aroostook  explained 
further  that  during  the  years  1924  to  1931,  the  carrier 
improved  and  increased  its  stockholders’  property  by 
expenditures  of  $6,667,000,  almost  $1,000,000  a  year. 
(R.,  pp.  347,  342)  The  reduction  in  funded  debt  plus 
added  and  improved  facilities  total  $11,035,492,  or 
$7,806,892  more  than  the  increase  in  stock.  This 
$7,800,000  could  have  come  only  from  earnings.  It  re¬ 
quired  a  total  of  but  $6,000,000  to  pay  the  rich  divi¬ 
dends  on  the  common  and  preferred  stocks  of  the  Ban¬ 
gor  &  Aroostook  for  all  the  years  1921  to  1931,  both 
inclusivd.  (R.,  p.  259,  sheet  54,  Vol.  II)  The  actual 
earnings  of  the  carrier  at  the  rates  in  effect  prior  to  the 
30  per  cent  increase  of  August  18, 1932,  ivas,  therefore , 
approximately  15  per  cent  on  its  outstanding  stock, 
both  common  and  preferred. 

It  is  indisputable  that  the  Bangor  &  Aroostook  had 
been  enabled  to  render  adequate  and  efficient  transpor¬ 
tation  service  at  the  rates  and  revenue  received  prior 
to  the  increase  of  30  per  cent  in  the  rates  to  Searsport 
in  1932. 1  The  following  is  the  statement  from  the  car¬ 
rier’s  report  to  its  stockholders  of  December  31,  1931 
(R.,  pp.  231,  200) : 

“Dividends  have  been  paid  upon  common  stock 
since  1903  and  upon  the  preferred  since  its  issue  in 
1917.  By  reason  of  the  company’s  dividend  rec¬ 
ord,  all  of  the  company’s  mortgage  bonds  have 
become  a  legal  investment  for  savings  banks  in 
Massachusetts  as  well  as  in  Maine.” 

Despite  a  heavy  reduction  in  earnings,  your 
company’ s  property  has  been  well  maintained  dur¬ 
ing  the  year  and  is  in  a  position  to  handle  a  large 
increase  in  traffic  economically  when  a  revival  of 
business  comes.” 
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To  substantiate  the  statement  of  fact  in  their  peti¬ 
tion  to  the  Commission  for  rehearing  that  since  the 
hearing  the  Bangor  &  Aroostook  had  continued  to  pros¬ 
per,  although  its  rate  policy  had  practically  closed  the 
Searsport  route  and  was  preventing  the  shipment  of 
thousands  of  cars  of  potatoes  ( R pp.  43,  44),  |relators 
introduced  in  the  lower  court  the  Bangor  &  Aroostook’s 
financial  reports.  In  the  years  1932,  1933  and  1934  the 
carrier  continued  to  pay  7  per  cent  dividends  on  its 
preferred  stock.  The  dividends  on  its  common  stock 
were  4  and  5  per  cent.  Its  corporate  surplus  was  in¬ 
creased  from  $5,396,731  in  1931  to  $6,018,466  jin  1934. 
It  further  reduced  its  funded  debt  to  $16,200,000,  a  re¬ 
duction  in  the  years  1932,  1933  and  1934  of  $1^156,000. 
(R.,  pp.  367,  368,  343,  sheets  109-111,  Vol.  II)  |  The  in¬ 
tervener,  Bangor  &  Aroostook,  participated  in  Ithe  trial 
below  but  offered  no  evidence.  (R.,  p.  396) 

That  this  high  level  of  prosperity  of  the  Bangor  <& 
Aroostook  is  based  on  rates  and  revenue  on  potatoes 
on  the  same  level  as  the  rates  to  Searsport  prihr  to  the 
SO  per  cent  increase  of  August  IS,  1932,  is  clear  from 
an  examination  of  the  carrier 9 s  traffic  and  earnings. 

The  Bangor  &  Aroostook  is  a  “ potato”  railrpad.  Its 
president,  Mr.  Todd,  testified:  “Potatoes  ars  by  far 
our  most  important  tonnage.”  (R.,  279)  The  general 
manager  of  the  Bangor  &  Aroostook  stated  jthat  the 
whole  operation  of  the  railroad  is  set  up  to  accommo¬ 
date  potato  traffic  and  that  the  traffic  moves  for  eight 
months  of  the  year.  (R.,  p.  348)  The  head  of  the 
freight  traffic  department  of  the  Bangor  &  Aroostook 
testified :  “I  know  of  no  movement  of  potatoes  in  the 
United  States  over  a  single  line  of  railroad  similar  to 
or  equaling  the  volume  of  potato  movemeint  from 
Aroostook  County  to  Searsport  or  Northeiji  Maine 
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Junction  over  the  Bangor  &  Aroostook.’ ’  He  added: 
4  4  Our  list  of  commodities  moving  in  volume  is  limited 
to  a  few  important  items.”  (R.,  p.  324.) 

The  Bangor  &  Aroostook  is  therefore  unlike  the 
usual  railroad  which  derives  its  revenue  from  a  hetero¬ 
geneous  mass  of  traffic  on  which  widely  varying  trans¬ 
portation  services  are  performed.  Scores  of  commodi¬ 
ties  on  the  usual  railroad,  of  almost  equal  importance 
to  the  carrier  from  a  revenue  standpoint,  are  handled 
on  scores  of  different  bases  of  rates.  Even  the  trans¬ 
portation  services  on  the  same  commodity  are  not  simi¬ 
lar  as  to  origin,  flow  of  movement,  destination,  or 
length  of  haul.  It  is  difficult  in  such  a  case,  if  not  im¬ 
possible,  to  find  the  relationship  of  an  individual  rate 
or  set  of  rates  to  the  revenue  or  profit  of  the  carrier.* 
This  difficulty  is  not  present  on  the  Bangor  &  Aroos¬ 
took,  its  profit  and  prosperity  being  directly  due  to  the 
revenue  received  for  the  transportation  of  potatoes 
from  the  northern  end  of  its  line  to  the  southern  end. 
The  Bangor  &  Aroostook  is  similar  in  the  simplicity 
of  its  service  to  an  electric  power  utility.  This  can  be 
briefly  shown,  based  on  the  carrier’s  figures. 

First ,  it  is  clear  that  the  Bangor  &  Aroostook  is  a 
freight  railroad.  In  all  the  eight  years,  1927  to  1934, 
the  freight  revenue  has  been  well  over  85  per  cent  of 
its  total  revenue  and  in  most  of  these  years  it  has  been 
approximately  90  per  cent.f  This  is  shown  in  the  fol¬ 
lowing  figures  (R.,  p.  339,  sheet  98,  Vol.  II ;  R.,  p.  367) : 

♦See  Dayton-Goose  Creek  R.  Co.  v.  United  States,  263  U.  S.  456,  482, 
explaining  and  limiting  the  broad  statements  on  this  point  in  Northern 
P.  R.  Co.  v.  North  Dakota,  236  U.  S.  585,  and  Interstate  Commerce 
Commission  v.  Union  P.  R.  Co.,  222  U.  S.  541. 

+The  remaining  10  per  cent  was  supplied  by  passenger  traffic,  mail  and 
express,  and  miscellaneous.  Its  passenger  revenue  steadily  declined  from 
$957,305  in  1921  to  $389,056  in  1931,  coincident  with  its  increasing 
prosperity.  (Sheet  106,  Vol.  II;  R.,  p.  339,  sheet  98,  Vol.  II) 
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Year 

1927 

1928 

1929 

1930 

1931 

1932 

1933 

1934 


Total 

Freight  Revenue 

$6,371,217 

6,227,533 

7,073,357 

7,442,917 

6,183,950 

5,432,726 

5,364,738 

5,660,931 


Per  C^nt  of 
Total  Revenue 

86|% 


Second,  employing  a  year  prior  to  the  increase  to 
Searsport,  it  is  also  clear  that  the  best  profits  ind  the 
carrier’s  prosperity  came  from  carload  shipments  of 
potatoes. 

Carload  freight  of  all  commodities  in  1931  Contrib¬ 
uted  $5,887,537  out  of  the  total  freight  revenue  of 
$6,183,950,  leaving  but  $296,413  or  less  than  5  per  cent 
as  the  contribution  of  less-than-carload  shipments  on 
which  class  rates  apply.  (R.,  pp.  232,  339,  sheets  36, 
98,  Vol.  II) 

Of  the  carload  freight  revenue  of  $5,887,537,  pota¬ 
toes  alone  contributed  $3,206,024.  (R.,  p.  224,  sheet 

34,  Vol.  II)  Equally  important,  this  preponderant 
proportion  of  potato  revenue  was  received  at  the  rate 
of  $4.20  per  ton,  a  level  two  times  the  revenue  per  ton 
received  by  the  Bangor  &  Aroostook  on  its  remaining 
traffic.  (The  increased  rates  to  Searsport  were  $6.00 
per  ton;  R.,  p.  227.)  The  figures,  by  official  commodity 
groups,  prior  to  the  increase,  are  as  follows  (R.,  p. 
233,  224;  sheets  35,  36,  Vol.  II) : 
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Bangor  &  Aroostook 

Carload  Revenue  by  Commodity  Groups. 


Total 

Revenue 

POTATOES  $3,206,024 

1.  Products  of  Agriculture 

( Other  than  Potatoes )  7 4,853 

II.  Animals  and  Products  14,641 

III.  Products  of  Mines  261,066 

IV.  Products  of  Forests  554,535 

V.  Manufactures  and  Misc.  1,776,418 


Total,  All  Other  $2,681,513 


Revenue 
per  ton 

$4.20 


($1.32  per  ton) 
($1.46  per  ton) 
($2.65  per  ton) 

$2.10  per  ton* 


*Tonnage  figures  for  commodities  shown  in  footnote  below. 


The  large  place  of  the  potato  revenue  in  the  total 
gross  revenue  of  the  carrier  and  the  double  revenue 
per  tonlreadily  explain  the  increasing  prosperity  of  the 
carrier  as  the  potato  traffic  has  increased  and  the  im¬ 
mediate  and  full  effect  on  the  net  railway  operating 

Footnote.  1931  Tonnage  of  Bangor  &  Aroostook  by  Commodity  Groups 


(R.,  p.  338,  sheet  97,  Vol.  II) 


' 

Per  cent 

Commodity  Group 

Tons 

of  Total 

I.  Products  of  Agriculture 

37.7% 

POTATOES 

761,969 

All  other  products 

20,323 

II.  Animals  Sr  Products 

2,276 

0.1% 

III.  Products  of  Mines 

9.5% 

Bituminous  coal 

164,842 

All  other  products 

32,588 

IV.  Products  of  Forests 

18.3% 

Pulpwood 

260,160 

Lumber,  timber,  etc. 

74,244 

All  other  products 

45,480 

V.  Manufactures  Sr  Misc. 

32.4% 

Fertilizer 

157,212 

Paper,  printed  matter,  books 

298,166 

All  other 

216,192 

Merchandise — Less-than-Carload  Traffic 

40,406 

1.9% 
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income  of  the  carrier  caused  by  any  change  in  the  po¬ 
tato  traffic.  This  direct  relation  between  the  carrier’s 
profit  from  all  operations  and  its  revenue  from|  potato 
traffic  is  shown  in  graph  form  on  sheet  111,  Volume  II. 
(Based  on  carrier’s  figures,  sheet  110,  Vol.  II;  R.,  p. 
343,  339,  260,  sheets  98,  55  Vol.  II) 

Third ,  the  potato  traffic  which  has  enriched  the 
Bangor  &  Aroostook  at  $4.20  per  ton  is  originated  by 
it  on  the  northern  end  of  its  line  and  hauledj  to  the 
southern  end.  The  carrier  figures  show  that  of  the 
total  carloads  of  potatoes  transported  by  the  Bangor 
&  Aroostook  99  per  cent  were  originated  by  it  on  its 
own  line  and  99  per  cent  of  those  originated  were 
shipped  from  the  northern  Bangor  &  Aroostopk  sta¬ 
tions,  Sherman  and  north.*  (Sheet  112,  Vol.  II;|R.,  pp. 
260,  sheet  55,  Vol.  II)  I 

This  traffic  is  handled  by  the  Bangor  &  Aroostook  to 
Northern  Maine  Junction,  and  delivered  there  to  the 
Maine  Central  Railroad.  The  Bangor  &  Aroostook 
also  delivers  a  few  cars  to  rail  connections  at  twb  other 
junctions  but,  during  all  the  years  since  1921,  97  per 
cent  of  the  cars  have  been  interchanged  at  Northern 
Maine  Junction.  (R.,  p.  318,  sheet  71,  Vol.  II) 

Fourth ,  the  level  of  charges  on  potatoes  to  Sears- 
port  prior  to  the  30  per  cent  increase  was  exactly  the 
same  as  the  Bangor  &  Aroostook  level  of  revenue  on 
traffic  to  Northern  Maine  Junction.  And  it  is  tjhe  car¬ 
rier’s  revenue  on  this  tremendous  and  unique  volume 
of  traffic  to  Northern  Maine  Junction  which  is  the  key¬ 
stone  of  its  prosperity. 

— 

*For  Bangor  &  Aroostook  stations  see  sheet  1,  Vol.  II.  The)  Presque 
Isle-Caribou  group  of  stations,  taking  the  231/4-cent  rate,  origibated  57 
per  cent  of  the  shipments.  The  groups  Sherman-Houlton  toj  Presque 
Isle  supplied  22  per  cent;  and  groups  north  of  Caribou  supplied  20  per 
cent.  (Bangor  &  Aroostook  exhibit  sheet  63,  Vol.  II.) 
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At  the  insistence  of  relators  the  Bangor  &  Aroostook 
disclosed  to  the  Commission  its  earnings  on  the  potato 
traffic  to  Northern  Maine  Junction.  This  information, 
showing  both  the  earnings  to  Northern  Maine  Junction 
and  to  Searsport,  prior  to  the  increase  to  Searsport, 
was  the  most  important  evidence  in  the  record  bearing 
upon  the  revenue  adequacy  of  the  rates  to  Searsport 
prior  to  the  increase.  The  Commission  ignored  it. 
This  exhibit  is  a  part  of  the  record  as  sheet  99  in  Vol¬ 
ume  II.  (R.,  pp.  339-340) 

The  revenue  key  to  the  prosperity  of  the  Bangor  & 
Aroostook,  the  earnings  to  Northern  Maine  Junction, 
is  shown  to  be  $4.22  per  ton.  The  same  exhibit  shows 
that  the  revenue  to  Searsport,  at  the  rates  prior  to  the 
SO  per  cent  increase,  was  $4.54  per  ton!  Under  the 
30  per  cent  increase  the  charge  to  Searsport  became 
$6.00  per  ton,  a  level  50  per  cent  higher  than  the  level 
of  revenue  on  which  the  carrier  had  enjoyed  such  un¬ 
usual  prosperity. 

The  revenue  to  Searsport  at  the  old  rates  was  ac¬ 
tually  more  favorable  than  disclosed  by  the  charges 
per  ton.  It  is  obvious  that  a  carrier  can  haul  a  car 
containing*  21  tons  of  potatoes  as  cheaply  as  it  can  haul 
a  car  containing  20  tons,  yet  the  revenue  on  the  car 
containing  21  tons  is  greater.*  There  is  no  recogni¬ 
tion  by  the  Commission  of  the  fact  that  shipment  to 
Searsport  for  transfer  to  boats  permitted  more  eco¬ 
nomical  heavier  loading  per  car  than  to  Northern 
Maine  Junction,  the  average  loading  to  Searsport  be¬ 
ing  21  tons  per  car  compared  with  the  average  of  20 
tons  to  Northern  Maine  Junction.  This  fact  alone 

*“It  is  recognized  that  operating  costs  do  not  increase  in  proportion 
with  increase  in  carloading,  and  that  the  increase  in  cost  is  in  fact  rela¬ 
tively  small.”  Ex-Lalce  Iron  Ore  from  Chicago  to  Granite  City,  123 
I.  C.‘  C.  503,  505. 
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gave  tlie  Bangor  &  Aroostook  $4.54  more  per  <}ar  when 
the  traffic  moved  to  Searsport  than  when  it  was  inter¬ 
changed  with  its  rail  connection.  The  higher  i*ate  per 
ton  together  with  the  heavier  loading  gave  th^  carrier 
$11.20  more  per  car  to  Searsport  than  the  very  profit¬ 
able  revenue  to  Northern  Maine  Junction,  (sheet  99, 
Vol.  II)  This  led  the  President  of  the  Bangor  & 
Aroostook  to  state  in  his  1931  report  that  the  move¬ 
ment  to  Searsport  “has  increased  our  earning^  on  this 
traffic,  both  gross  and  net,  on  account  of  th^  longer 
haul  on  our  line,  as  compared  with  forwarding  them  by 
the  all-rail  route.”  (R.,  p.  200)  | 

The  revenues  per  ton  and  per  car  set  out  aboye  were, 
as  shown  by  the  carrier’s  exhibit,  for  average  hauls  of 
183.7  miles  to  Northern  Maine  Junction  and  198.5  miles 
to  Searsport.  Such  slight  difference  in  pverage 
lengths  of  haul  is  inconsequential.  The  Bangor  & 
Aroostook  actually  received  more  for  each  !mile  of 
transportation  to  Searsport  than  to  Northern  Maine 
Junction  at  the  rates  prior  to  the  increase.  The  reve¬ 
nue  for  each  mile  a  Searsport  car  was  hauled  yas  48.8 
cents  compared  with  46.1  cents  for  each  carjmile  to 
Northern  Maine  Junction.  But  leaving  aside  |he  fav¬ 
orable  revenue  characteristic  of  heavier  loading  to 

i  ° 

Searsport  and  charging  against  the  Searsport  traffic 
the  full  Northern  Maine  Junction  level  for  ea<th  addi¬ 
tional  mile,  the  old  rate  level  to  Searsport  was  2.283 
cents  per  ton  for  each  mile  hauled,  while  the  revenue  to 
Northern  Maine  Junction  w*as  2.294  cents.  The  reve¬ 
nue  to  Searsport  prior  to  the  SO  per  cent  increase  was, 
therefore,  99.5  per  cent  of  the  revenue  per  tonimile  to 
Northern  Maine  Junction,  almost  exactly  the  fame. 

With  the  revenue  to  Searsport,  under  the  rate  prior 
to  the  increase,  $11.20  more  per  car  than  to  Northern 
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Maine  Junction,  the  30  per  cent  increase  to  $6.00  per 
ton  made  the  revenue  to  Searsport  $126  per  car.  This 
is  over  $40  per  car  more  than  the  earnings  which  have 
proved  so  profitable  to  Northern  Maine  Junction  of 
$84.70  per  car.  (R.,  p.  339,  sheet  99,  Vol.  II)  It  was 
this  heavy  increase  against  which  relators’  com¬ 
plained.  But  the  Commission  ivithont  any  revenue  in¬ 
quiry  and  with  its  eyes  closed  to  the  mandate  to  con¬ 
sider  the  need,  in  the  public  interest,  of  transporta¬ 
tion  at  the  lowest  cost  consistent  with  the  rendering 
of  adequate  service,  dismissed  the  complaints. 

The  Bangor  <fb  Aroostook  did  not  even  attempt  to 
justify  a  charge  of  $40  more  per  car  to  Searsport  than 
to  Northern  Maine  Junction.  In  fact ,  in  addition  to  the 
same  revenue  per  mile  as  to  Northern  Maine  Junction, 
the  Bangor  <&  Aroostook  maximum  estimate  of  addi¬ 
tional  cost  to  Searsport  was  less  than  $5.00  per  car. 
The  increased  rates  were  $40  per  car  higher  than  to 
Northern  Maine  Junction. 

The  General  Manager  of  the  Bangor  &  Aroostook 
was  the  only  railroad  witness  who  testified  regarding 
the  service  to  Searsport  compared  with  that  to  North¬ 
ern  Maine  Junction.  Counsel  for  the  carrier  told  the 
Commission  in  oral  argument  that  4  4  the  operating 
costs  were  examined  with  complete  care”  as  to  the 
Searsport  and  Northern  Maine  Junction  movements. 
(R.,  p.  '393)  Based  on  this  examination  of  the  costs 
4 4 with  complete  care”,  the  General  Manager  deter¬ 
mined  a  cost  of  less  than  $5.00  per  car  to  Searsport  in 
addition  to  the  regular  mileage  revenue  for  the  haul 
beyond  Northern  Maine  Junction. 

The  switching  service  at  Searsport  on  the  potato 
traffic  was  described  in  elaborate  detail  by  this  witness. 
All  the  terminal  work  on  the  potato  traffic  at  Searsport 
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was  done  by  special  extra  switching  crews  I  and  a 
special  extra  station  force.  The  cost  of  thi ^  entire 
terminal  operation  at  Searsport  amounted  to  but  $1.05 
per  car.  (R.,  p.  351)  This  figure  could  be  douqled  and 
would  still  be  inconsequential.* 

At  Northern  Maine  Junction  extra  work  wjas  per¬ 
formed.  But  no  extra  switching  crews  or  otjier  em¬ 
ployees  were  necessary.  The  witness  charged  against 
the  Searsport  movement  the  entire  overtime  atl  North¬ 
ern  Maine  Junction  on  all  traffic.  It  amounted  to 
$1,625,  or  IS  cents  per  car  on  the  12,415  cars  to  Sears¬ 
port.  (R.,  p,  353) 

The  rental  on  refrigerator  cars  to  Searsport  was 
shown  as  $10,967  more  than  if  the  traffic  had  oeen  in¬ 
terchanged  at  Northern  Maine  Junction.  This  is  88 
cents  per  car.  (R.,  p.  351) 

To  arrive  at  his  extra  4 4 cost”  of  less  than  ${3.00  per 
car  the  General  Manager  even  included  $24,0^4  which 
he  estimated  the  Bangor  &  Aroostook  might  ijiave  re¬ 
ceived  as  rental  from  other  railroads  if  the  cap  which 
moved  to  Searsport  had  all  gone  over  the  ra[il  route 
via  Northern  Maine  Junction.  Aside  from  this  figure, 
the  total  4 4 extra”  cost  was  but  slightly  over  $2-00  per 
car.  Including  every  figure  given  by  the  General  Man¬ 
ager  the  sum  total  is  but  $4.52.  (R.,  pp.  351-35?)  This 
includes  absolutely  every  4 4 extra”  cost  disclosed  in  the 
record  and,  as  his  counsel  said,  his  examination  of 
costs  was  made  4 4 with  complete  care.” 

From  an  individual  potato  point  it  is  29  m^les  fur¬ 
ther  to  Searsport  than  to  Northern  Maine  function.. 

*This  is  actually  not  an  extra  expense.  The  Bangor  &  Aroostook  re¬ 
ceives  $1.05  per  car  in  the  form  of  pier  rental  from  the  water  carriers 
on  each  car  through  Searsport.  No  revenue  from  these  pier  facilities 
was  received  previous  to  the  potato  movement.  (R.,  pp.  357,  276-7) 
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For  this  added  mileage  the  General  Manager  sug¬ 
gested  no  more  than  average  cost.  He  testified  (R., 
p.  353) : 

‘  ‘  In  order  to  get  a  fair  estimate  of  the  increased 
cost  of  handling  this  business  through  Searsport 
as  compared  with  Northern  Maine  Junction,  it 
seems  to  me  that  the  proper  method  would  be  to 
figure  it  on  the  basis  of  our  cost  per  gross  ton 
mile.” 

He  then  computed  the  figure  for  the  1931-1932  sea¬ 
son  and  added:  “We  find  that  the  added  cost  for 
moving  potatoes  to  Searsport  instead  of  interchang¬ 
ing  them  with  the  Maine  Central  at  Northern  Maine 
Junction  during  the  period  was  $84,680.”  (R.,  p.  354) 
This  figure,  divided  by  the  12,415  cars  which  moved  to 
Searsport,  gives  a  cost  per  car  of  $6.93. 

We  have  already  seen,  as  the  carrier’s  revenue  ex¬ 
hibit  shows,  that  the  rates  prior  to  the  increase  pro¬ 
vided  just  as  much  revenue  for  each  ton  mile  to  Sears¬ 
port  as  for  the  haul  to  Northern  Maine  Junction.  This 
additional  cost  of  $6.93  per  car  was,  therefore,  ade¬ 
quately  covered  in  the  rates  prior  to  the  increase. 
Earnings  on  the  Northern  Maine  Junction  level  have 
been  shown  by  the  years  to  cover  cost  with  a  very 
profitable  margin. 

We  have  also  seen  that  the  revenue  to  Searsport 
was  $11.20  more  per  car  than  to  Northern  Maine  Junc¬ 
tion  on  all  the  traffic  in  the  1931-1932  season,  although 
the  haul  on  all  this  traffic  was,  on  the  average,  but  15 
miles  longer  than  to  Northern  Maine  Junction.  But 
this  $11.20  greater  revenue  per  car  to  Searsport,  at 
the  rates  prior  to  the  increase,  was  sufficient  to  cover 
everv  item  of  “extra”  cost  mentioned  bv  the  General 
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Manager  and,  in  addition,  was  adequate  to  cover  29 
miles  of  added  haul. 

In  the  report  of  the  Commission  the  following  gen¬ 
eral  statement  appears  (R.,  p.  36) : 

‘‘The  service  performed  by  defendant  in  con¬ 
nection  with  traffic  to  Sear  sport  is  much  greater 
than  on  shipments  transferred  to  its  rail  connec¬ 
tions.” 

This  can  not  be  called  a  compliance  with  the  statu¬ 
tory  duty  on  the  Commission  to  consider  the  need  for 
the  lowest  rates  consistent  with  adequate  transporta¬ 
tion  service.  It  certainly  cannot  be  called  a  finding  to 
the  effect  that  the  costs  of  handling  traffic  to  Sears- 
port  is  anything  like  $40  per  car  more  than  to  North¬ 
ern  Maine  Junction,  or  that  the  charge  per  car  for 
through  transportation  from  the  potato  district  to 
Searsport  should  he  50  per  cent  higher  for  each  mile 
than  the  revenue  to  Northern  Maine  Junction  which 
has  enriched  the  carrier,  all  but  a  small  part  of  the 
transportation  to  Searsport  being  exactly  the  same  as 
to  the  rail  junction.  This  is  obviously  so  when  the  car- 
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rier  did  not  even  attempt  to  justify  the  difference  of 
$40  per  car  over  Northern  Maine  Junction. 

That  the  Commission’s  statement  cannot  Ibe  con¬ 
sidered  such  a  finding  is  made  manifest  by  ^he  fact 
that  the  Commission  does  not  compare  the  revenues 
and  costs  to  Searsport  with  those  to  Northern  Maine 
Junction,  does  not  base  its  conclusion  on  this  part  of 
the  record,  but  proceeds  in  its  report  to  discuss  class- 
rate  “percentage”  comparisons  for  the  real  ]basis  of 
its  conclusion,  ignoring  entirely  any  revenue  linquiry. 
This  revenue  inquiry  and  findings  thereon  |are  re¬ 
quired  by  the  statute.  The  reasonableness  of  the  rates 
can  not  be  determined  unless  this  inquiry  is  ijiade. 


C.  The  Commission  specifically  flouted  the  policy  of 
Congress  regarding  water  transportation. 

The  Transportation  Act,  1920,  added  a  new  and  im¬ 
portant  object  to  interstate  commerce  legislation.  “The 
new  act  seeks  affirmatively  to  build  up  a  system  of  rail¬ 
ways  prepared  to  handle  promptly  all  the  interstate 
traffic  of  the  countrv.  It  aims  to  give  the  owners  of 
the  railways  an  opportunity  to  earn  enough  to  main¬ 
tain  their  properties  and  equipment  in  such  a  state  of 
efficiency  that  they  can  carry  well  this  burden.  To 
achieve  this  great  purpose,  it  puts  the  railroad  systems 
of  the  country  more  completely  than  ever  under  the 
fostering  guardianship  and  control  of  the  Commis¬ 
sion.”  Bayton-Goose  Creek  R.  Co.  v.  United  States , 
263  U.  S.  456,  478.  This  purpose  continues  under  the 
new  rate-making  mandate.  Florida  v.  United  States , 
292  U.  S.  1,  8.  But  that  this  “fostering  guardianship” 
of  the  railroads  was  not  to  be  accomplished  by  destroy¬ 
ing  water  transportation  is  made  clear  in  the  same  Act. 
The  Congress  in  the  Transportation  Act,  1920,  pro¬ 
vided  (Sec.  500) : 


“It  is  hereby  declared  to  be  the  policy  of  Con¬ 
gress  to  promote,  encourage,  and  develop  water 
transportation,  service,  and  facilities  in  connec¬ 


tion  with  the  commerce  of  the  United  States,  and 
to  foster  and  preserve  in  full  vigor  both  rail  and 
water  transportation. ?  ’ 


It  was  plainly  not  the  policy  of  Congress  that  the 
railroads  should  be  fostered  by  permitting  them  to 
destroy  water  transportation.  On  the  contrary,  water 
transportation  was  to  be  encouraged  and  promoted 
equally  with  rail  transportation.  The  mandate  of  the 
Transportation  Act,  1920,  was  “to  foster  and  pre- 
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serve  in  full  vigor  both  rail  and  water  transportation.” 
The  Commission  can  promote  the  purpose  of  Congress 
only  by  the  impartial  recognition  and  promotion  of  the 
interests  of  both. 

The  Interstate  Commerce  Act  provides  that  jon  com¬ 
plaint  against  increased  rates  ‘‘the  burden  of  proof” 
to  show  the  increased  rates  to  be  just  and  reasonable 
must  be  borne  by  the  railroad.  (Sec.  15(7))  {The  law 
obviously  does  not  contemplate  that  increase^  can  be 
justified,  and  the  burden  of  proof  successfully  borne, 
by  a  mere  showing  of  the  railroad’s  desire  to  hamper 
and  obstruct  water  transportation. 

The  Commission  is  but  the  statutory  servant  of  Con¬ 
gress  to  effectuate  the  Congressional  policy  and  it  may 
not  refuse  to  consider  whether  increases  in  rates  will 
defeat  the  declared  policy  of  Congress.  Where  the  in¬ 
creases  will  have  a  result  contrary  to  the  policy  of 
Congress  to  encourage  and  promote  water  transporta¬ 
tion  and  to  preserve  it  in  full  vigor,  it  is  the  plain 
duty  of  the  Commission  to  require  strict  proof  that 
the  increased  rates  are  just  and  reasonable,  consider¬ 
ing  the  interests  of  both  rail  and  water  carriers,  and 
measured  bv  the  Congressional  standards  of  reason- 
ableness:  The  effect  of  the  rates  on  the  movement  of 
traffic  and  the  public  need  for  the  lowest  ra|tes  con¬ 
sistent  with  adequate  railway  service. 

Increased  rates  do  not  necessarily  mean  increased 

revenue.  The  carrier’s  actual  revenue  may!  well  be 

*  | 

increased  by  lower  rates  and  reduced  by  higher  rates. 
Florida  v.  United  States,  282  IT.  S.  194,  214.  The  two 
basic  factors  of  reasonableness  provided  by  Congress 
in  the  rate-making  mandate  must,  therefore,  be  con¬ 
sidered  together.  In  the  consideration  of  reasonable 
rates  for  the  transportation  of  potatoes  by  the!  Bangor 
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&  Aroostook  to  Searsport,  these  two  factors  coalesce 
with  the  policy  of  Congress  to  promote,  encourage  and 
preserve  water  transportation,  as  announced  in  Sec¬ 
tion  500,  Transportation  Act,  1920.  A  high  rate  which 
stifles  the  movement  of  potatoes  by  water  from  Sears- 
port  not  only  destroys  water  transportation,  contrary 
to  the  policy  of  Congress,  but  diminishes  the  movement 
of  traffic  and  reduces  the  revenues  of  the  Bangor  & 
Aroostook,  impairing  to  that  extent  its  ability  to  ren¬ 
der  adequate  service  at  the  lowest  cost. 

The  Commission  refused  to  consider  whether  lower 
rates  to  Searsport  would  not  increase  the  volume  of 
movement  by  the  Bangor  &  Aroostook  and  the  amount 
of  the  carrier’s  revenue;  and  whether  the  increased 
rates  would  not  destroy  the  water  transportation  from 
Searsport.  In  its  report  on  argument  the  Commission 
said  (R.,  pp.  34-35) : 

“We  reach  no  conclusion  as  to  the  practicability 
of  the  Searsport  route  or  whether  its  continuance 
is  desirable  in  the  public  interest,  as  those  matters 
are  not  before  us.” 

A  statutory  agent  of  Congress  created  and  empow¬ 
ered  to  effectuate  the  Congressional  policy  thus  closes 
its  eyes  to  that  Congressional  policy  and  states  its 
complete  indifference  to  the  avowed  and  deliberate  ef¬ 
fort  of  the  rail  carriers  to  kill  water  transportation. 
That  it  was  the  deliberate,  wanton  and  malicious  pur¬ 
pose  of  the  carrier  to  discriminate  against  the  water 
movement  from  Searsport  as  compared  with  the  rail 
movement  from  Northern  Maine  Junction  was  ad¬ 
mitted  by  the  President  of  the  Bangor  &  Aroostook. 
(R.,  pp.  282-283)  The  “Searsport  route”,  the  water 
movement  from  Searsport,  and  the  interest  of  relators 
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and  the  State  of  Maine  in  the  continuance  of  the  route 
were  necessarily  before  the  Commission.  The  only 
rates  sought  by  the  complaints  to  Searsport  were  to 
apply  on  traffic  transshipped  by  water  from  Searsport 
and  proportional  rates  under  Section  6  (13)  (c)  were 
specifically  sought  in  the  complaint.  (R.,  p.  189)  Is 
the  Commission  to  disregard  the  4 4 public  interest”  and 
the  policy  of  Congress  when  they  are  specifically  in¬ 
voked  f 

The  policy  of  Congress  can  not  be  said  to  a$ply  only 
where  joint  rail-and-water  rates  are  before  tjie  Com¬ 
mission.  In  the  effectuation  of  its  policy  to  Promote, 
encourage  and  develop  water  transportation,  Congress 
has  empowered  the  Commission  under  Section  ^(13)  (c) 
to  prescribe  ‘ 4  proportional”  all-rail  rates  to  potts.  The 
only  rates  involved  to  Searsport  were  on  traffic  for 
transshipment  by  water.  That  the  policy  applies  to 
traffic  handled  from  the  port  by  water  carriers  not  un¬ 
der  the  Commission’s  jurisdiction  as  well  as 'carriers 
under  its  jurisdiction  is  clear.  Such  proportional  rates 
would  be  unnecessary  and  inapplicable  if  joint  rail- 
and-water  rates  applied.  Proportional  rail  rai;es  could 
apply  only  in  connection  with  water  carriers  main¬ 
taining  port-to-port  rates  which  are  not  subject  to  the 
Commission’s  jurisdiction.* 

The  Commission  has,  in  other  cases,  recognized  its 

*In  Washington  Coal  Producers  Asso.  v.  U.  P.  E.  E.  Co.,  '..29  I.  C.  C. 
499,  500,  the  Commission  said: 

“Other  contentions  are  that  the  rate  cannot  be  justified  as  an 
export  rate;  nor  as  a  proportional  rate,  since  rates  by  (water  from 
the  ports  are  not  filed  with  us.  As  to  these  contentions,  it  is  suffi¬ 
cient  to  state  that  under  the  provisions  of  paragraph  13  (c)  of  Sec¬ 
tion  6  of  the  Act  we  are  authorized  to  prescribe  proportional  rates 
to  ports  applicable  to  traffic  moving  beyond  by  wrater,  and  such 
rates  may  differ  from  the  corresponding  local  rates.  They  are  not 
restricted  to  cases  where  the  rates  beyond  by  water  are  filed  with 
us.”  (italics  supplied) 


duty  to  consider  the  policy  of  Congress  regarding  water 
transportation.*  In  each  of  the  cases  shown  in  the 
footnote  the  Commission  was  dealing  with  railroad 
rates  and  their  effect  upon  water  carriers  not  subject 
to  its  jurisdiction. 

The  Supreme  Court  lias  not  had  presented  to  it  a 
case  in  which  this  jiolicy  of  Congress  has  been  ignored 
by  the  Commission.  In  Mississippi  Valley  Barge  L. 
Co,  v.  United  States,  292  U.  S.  282,  where  the  Supreme 
Court  foutid  the  policy  had  been  “obeyed,”  it  said  (p. 
288) : 


“We  are  told  for  the  appellant  that  upon  the 
face  of  the  report  the  Commission  has  been  heed¬ 
less  of  the  mandate  of  a  statute.  By  Section  500 
of  Transportation  Act,  1920,  .  .  . 

“For  the  determination  of  this  case  there  is  no 
need  to  go  into  the  question  whether  the  declara¬ 
tion  of  the  policy  of  Congress  to  foster  rail  and 
water  transportation  creates  a  new  standard  of 
duty  for  the  Commission  in  the  ordering  of  rates, 
or  is  a  source  of  private  rights  if  the  duty  is  ig¬ 
nored.  That  question  does  not  become  important 
until  the  policy  of  the  law-makers  appears  to  have 
been  flouted;  and  here  it  was  obeyed.  .  .  .  The 

*“  There  is  another  phase  of  this  matter  which  must  not  bo 
overlooked.  Section  500  of  the  Transportation  Act,  1920,  declares 
the  policy  of  Congress  to  be  .  .  .  The  declared  policy  of  Congress 
is  to  foster  and  preserve  both  rail  and  water  transportation.”  Com¬ 
modity  Rates  to  Pacific  Coast  Terminals,  107  I.  C.  C.  421,  438-439. 

“It  clearly  would  defeat  the  intent  of  Congress  to  foster  trans¬ 
transportation  by  rail  and  water  in  full  vigor  if  the  rail  carriers 
were  permitted,  at  practically  little  or  no  profit  to  themselves,  to 
operate  so  as  to  deprive  water  carriers  of  traffic  which  the  water 
carriers  would  naturallv  handle.”  Transcontinental  Cases  of  1922, 
74  I.  C.  C.  48,  71. 

“  .  .  .  even  if  we  had  authority  we  could  not  exercise  it  here 
without  defeating  the  declared  policy  of  Congress  to  promote,  en¬ 
courage,  and  develop  water  transportation,  service,  and  facilities, 
as  outlined  in  Section  500  of  the  Transportation  Act,  1920.”  Iron 
and  Steel  Articles  from  Chicago  District ,  163  I.  C.  C.  369,  373. 
(italics  supplied) 
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most  that  it  can  mean,  unless,  conceivably j,  in  cir¬ 
cumstances  of  wanton  or  malicious  injury ]  is  that 
where  carriers  by  rail  and  water  are  brought 
within  the  range  of  the  regulatory  power^  of  the 
Commission,  as  e.  g.,  in  establishing  througji  routes 
or  joint  rates,  there  should  be  impartial  Recogni¬ 
tion  and  promotion  of  the  interests  of  all . 

“No  discrimination  of  that  kind  is  proved  or 
even  charged.”  (italics  supplied) 

In  the  present  proceeding  relators  not  only  charge 
that  the  increases  to  Searsport  were  made  for  the  sole 
purpose  of  wantonly  and  maliciously  injurying  water 
transportation  and  discriminating  against  it  i:i  favor 
of  rail  transportation,  but  have  proved  their  charge 
with  admissions  by  the  carrier’s  president.  The  Com¬ 
mission  permitted  these  increases  without  any  finding 
that  they  were  justified  by  carrier  need  for  additional 
revenue,  without  any  inquiry  as  to  the  effect  of  the  in¬ 
creases  on  the  policy  of  Congress  or  whether  they 
would  defeat  it,  and  without  any  attempt  to  deal  im¬ 
partially  as  between  the  traffic  to  the  port  and  traffic 
interchanged  with  rail  connections. 

We  trust  the  Court  will  not  obtain  the  impjression 
that  the  boat  lines  took  traffic  which  the  railroads  pre¬ 
viously  enjoyed.  In  the  1931-1932  season,  prior  to  the 
increase,  when  12,415  cars  moved  over  the  Seirsport 
rail-water  route,  the  connecting  rail  carriers  handled 
31,002  cars  of  Bangor  &  Aroostook  potatoes.  The  aver¬ 
age  number  of  cars  received  by  these  connectijng  rail 
carriers  in  the  nine  seasons  j) receding  1931  wasj  31,640 
cars.  The  connecting  rail  carriers  in  only  two  seasons, 
1928-29  and  1929-30,  received  more  than  they  received 
in  the  1931-1932  season  with  the  Searsport  routje  open 
at  the  rates  prior  to  the  increase.  (R.,  p.  318^  sheet 
71,  Vol.  II) 
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On  December  3, 1931,  the  large  reduction  in  the  rates 
on  potatoes  from  the  important  Wisconsin  and  Minne¬ 
sota  producing  district  to  the  markets  lying  east  of  the 
Mississippi  River,  ordered  by  the  Commission,  became 
effective.  (R.,  pp.  209,  212)  In  this  season,  1931-1932, 
the  Searsport  route  was  opened  to  give  the  remote 
Aroostook  County  producers  economical  water  trans¬ 
portation  to  enable  them  to  sell  their  crop.  The  Presi¬ 
dent  of  the  Bangor  &  Aroostook  reported  that  the  open¬ 
ing  of  the  water  route  had  been  “of  the  greatest  pos¬ 
sible  assistance  to  the  potato  shippers  located  along 
our  line  and  has  actually  kept  them  from  losing  their 
markets  in  southern  territory  to  potato  shippers  in  the 
West.”  He  added:  “it  has  been  of  great  benefit”  to 
our  shippers,  “who  claim  it  has  really  been  their  salva¬ 
tion  this  season.”  (R.,  p.  200)  President  Todd  testi¬ 
fied  (R.,  pp.  279,  280) : 

“I  would  say  that  the  condition  of  the  average 
Maine  potato  farmer  today  is  very  bad.  I  have 
never  known  of  a  time  when  it  was  more  difficult 
for  him  to  reach  his  markets  than  today.” 

“I  know  of  no  time  in  the  history  of  the  potato 
industry  when  there  was  a  greater  need  for  the 
farmer  to  have  a  cheap  route  available  for  his 
potatoes  than  today.  ’  ’ 

Evidence  before  the  Commission  showed  that  rates 
to  Searsport  prior  to  the  increase  had  permitted  the 
movement  over  the  Bangor  &  Aroostook  of  thousands 
of  cars  which  could  not  have  moved  to  market  at  the 
all-rail  rates.  “If  the  Searsport  gateway  had  not  been 
opened  up,  and  they  had  been  obliged  to  ship  all  rail, 
it  would  have  resulted  in  dumping  thousands  of  cars — 
several  thousand  more  cars  than  were  dumped  in  Aroo¬ 
stook  County  last  season.  I  make  this  statement  based 
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on  my  experience  in  finding  markets  for  potatoes.” 
(Beck,  R.,  p.  264)*  “Because  we  could  not  have  pos¬ 
sibly  found  an  outlet  for  our  Maine  potatoes  wtich  we 
shipped  through  Searsport  last  year,  a  large  portion 
of  them.  We  simply  would  have  kept  them  home  and 
probably  dumped  them  in  the  spring.”  (Beck,  R.,  p. 
264)  “The  Searsport  gateway  will  absolutely  give  us 
new  markets  that  we  have  not  had  in  the  past.  With 
the  Searsport  gateway  open  we  can  move  down  the 
Atlantic  Seaboard.  With  the  gateway  closed  tp  us,  as 
I  see  it,  there  is  nothing  but  disaster  for  the  potato  in¬ 
dustry  of  Aroostook  County.”  (Beck,  R.,  k  267) 
Witness  Beck  ships  as  the  agent  for  two  or  three  hun¬ 
dred  small  farmers.  (R.,  p.  268) 

Other  witnesses  testified  to  the  same  effec^.  The 
Searsport  route  “means  our  very  life.”  (Richer,  R. 
308)  This  witness  buys  potatoes  from  five  hundred 
to  seven  hundred  farmers.  “'We  formerly  got  into 
Pittsburgh  and  territory  west.  .  .  .  This  was  a  very 
important  market  but  we  have  lost  it  to  the  potato  pro¬ 
ducers  in  Michigan,  Wisconsin  and  Minnesota]  due  to 
the  reduction  in  their  freight  rates.”  “In  my  opin¬ 
ion,  the  Maine  potato  crop  can  absolutely  not  be  mar¬ 
keted  today  under  the  all  rail  rates.”  (Ritcher,  R.,  p. 
306)  Witness  Doherty:  “I  think  it  is  very  necessary 
for  the  Maine  farmers  to  have  a  cheaper  outlet  than 
the  all-rail  routes.  I  would  think  it  is  vital,  if  we  are 
going  to  continue  in  the  potato  business.”  “I  wouldn’t 
attempt  it.”  (R.,  pp.  305-306) 

Witness  Smith :  ‘  ‘  This  was  the  1931-1932  cr^p.  Be¬ 
fore  January  1  shipped  in  a  small  way  all-rail,  prin¬ 
cipally  to  New  England.  We  couldn't  get  into  New 


*Witness  Beck  is  President  of  relator,  Maine  Potato  (growers  & 
Shippers  Association. 
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York/’  “After  holding  the  potatoes  in  January,  I 
resorted  to  the  Searsport  gateway  in  order  to  find  a 
market.”  (R.,  p.  237)  Witness  Powers,  a  director  of 
the  Bangor  &  Aroostook,  but  a  potato  shipper  for  five 
or  seven  hundred  small  shippers,  testified  against  the 
increase,  and  said:  “I  think  the  Searsport  route  is 
vitally  necessary  for  the  Maine  farmer  today.”  (R., 
p.  213) 

The  Bangor  &  Aroostook  called  an  automobile  sales¬ 
man,  Mr.  Bean,  to  testify  against  the  Searsport  route 
and  express  the  theory  that  the  county  would  be  bet¬ 
ter  off  with  the  Searsport  route  closed.  The  witness 
had  a  petition,  signed  with  many  names,  seeking  re¬ 
duced  all-rail  rates  and  in  favor  of  the  increase  to 
Searsport.  (R.,  pp.  360-365)  The  railroad  also  called 
two  receivers  at  Harlem  River  in  New  York  to  testify 
against  the  route,  witnesses  Kleinhaus  and  Weiners. 
(R,  pp.  297,  302)  As  to  the  Harlem  River  receivers, 
President  Todd  testified:  “I  am  familiar  with  the 
facilities  of  certain  receivers  at  Harlem  River,  for  ex¬ 
ample,  which  require  those  receivers  to  get  their  po¬ 
tatoes  by  rail  if  they  get  them  at  all.”  (R.,  p.  280) 
Witness  Weiners  admitted  (R.,  p.  303) : 

“If  we  handled  potatoes  by  boat  it  would  mean 
the  gradual  abandonment  of  our  Harlem  River 
place  of  business  and  we  don ’t  want  to  do  this.  I 
prefer  all-rail  shipments  all  the  time.  We  are  in 
competition  with  others  who  use  the  boat  service 
and  it  is  human  nature  to  try  to  have  as  little  and 
as  few  competitors  as  possible.” 

The  Bangor  &  Aroostook  was  able  to  find  but  two 
potato  shippers  of  Aroostook  County  to  testify  against 
the  route.  One  of  these  was  a  director  of  the  Bangor 
&  Aroostook,  who  uses  the  Searsport  route  himself. 
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(Martin,  R.,  p.  294)  The  other  was  witness  |  Doyle, 
who  does  not  use  the  Searsport  route.  The  following 
is  from  his  testimony  (R.,  p.  313) : 

44 Q.  Here  is  a  picture  of  a  man  who  has  been 
shipping  1200  to  1500  cars  of  potatoes — a  man 
who  has  been  depending  on  rail  transportation, 
whose  philosophy  is  that  the  rail  routes  and  the 
regular  routes  ought  to  be  used,  and  whose  yolume 
has  shrunk  from  1200  to  1500  down  to  100  jor  150 
cars,  and  that  man  is  Mr.  Doyle? 

4 4 A.  Yes.” 

The  Court  may  find  it  difficult  to  understand  why 
the  Bangor  &  Aroostook  was  willing  to  sacrifice  its 
own  best  interests  and  that  of  the  community  which 
has  enriched  it.  President  Todd  testified  (R.,  pj.  285) : 
44I  am,  as  I  said  before,  very  frankly,  in  favor  ojf  help¬ 
ing  our  friendly  rail  connections.”  This  may  j)e  bet¬ 
ter  understood  by  reference  to  the  showing  in  th£  Com¬ 
mission  record  that  the  largest  stockholder  bf  the 
Bangor  &  Aroostook  is  the  Boston  banking  4rm  of 
Lee  Higginson  &  Co.,  which  is  also  the  second  largest 
stockholder  of  the  Maine  Central  Railroad,  tlje  con¬ 
necting  carrier  in  the  rail  route,  and  a  large  j  stock¬ 
holder  of  the  Boston  and  Maine  Railroad,  the 
second  connecting  carrier  in  the  rail  rout<|.  (R. 
pp.  260,  261,  sheets  56-59,  Vol.  II)  An  officer  bf  Lee 
Higginson  &  Co.  is  Vice  President  of  the  Bangor  & 
Aroostook.  (R.,  p.  291)  President  Todd  testified: 
44I  will  admit  that  it  would  be  in  the  interest  Of  Lee 
Higginson  &  Company,  in  view  of  their  holdings  in  the 
Maine  Central,  to  have  the  potato  traffic  move  oyer  the 
Maine  Central  rather  than  through  Searsport,  jf  they 
had  any  voice  in  the  matter.’ 7  He  denied,  however, 
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that  his  largest  stockholder  had  any  voice  in  the  mat¬ 
ter.  (R.,  p.  291) 


III. 

THE  COMMISSION’S  IPSE  DIXIT  ADDS 
NOTHING  TO  ITS  REPORTS. 

In  Morgan  v.  United  States,  decided  May  25,  19 36, 
the  Secretary  of  Agriculture  had  fixed  rates  after 
reciting  a  “careful  consideration  of  the  entire  record 
in  this  proceeding.”  Similarly,  on  relators’  com¬ 
plaints,  the  Commission  recited  (R.,  p.  40) : 

“We  have  considered  carefully  all  the  evidence 
of  record  and  especially  those  matters  stressed  at 
oral  argument.” 

In  the  Morgan  case  the  Supreme  Court  ruled  that 
such  a  recital  could  not  be  accepted  because  “the  sta¬ 
tutory  conditions  could  be  set  at  naught  by  mere  as¬ 
sertion.”  It  ordered  the  lower  Court  to  receive  evi¬ 
dence  on  the  question  of  a  “fair  hearing”  and  to  de¬ 
termine  whether  the  statutory  conditions  had  been 
observed.  Obviously,  the  most  arbitrary  and  capri¬ 
cious  action  by  the  statutory  agent  could  be  masked 
behind  such  a  statement.  The  exercise  of  unfettered 
discretion  and  uncontrolled  legislative  power,  the  ar¬ 
bitrary  refusal  to  enforce  the  Act,  even  a  deliberate 
thwarting  of  the  purposes  of  the  Congress,  could 
easily  be  hidden  by  such  a  recital.  To  avoid  the  pos¬ 
session  of  such  arbitrary  power,  the  basic  principle 
arises  out  of  constitutional  law  requiring  findings  of 
the  fhcts  by  which  compliance  wdth  the  statutory 
standards,  policy  and  Congressional  purpose  is  shown. 
These  findings  of  fact  must,  in  turn,  be  supported  by 
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substantial  evidence.  Panama  Refining  Co.  v.J  Ryan , 
293  U.  S.  388,  431;  Schechter  v.  United  Stat'es,  295 
U.  S.  495,  539-540;  Florida  v.  United  States ,  282  U.  S. 
194. 

Dealing-  with  a  similar  ipse  dixit  of  the  Commission 
in  Beaumont ,  S.  L.  <Jfr  W.  R.  Co.  v.  United  Staies,  282 
U.  S.  74,  86-87,  the  Supreme  Court  said:  j 

“The  general  statements  in  the  reports!  to  the 
effect  that  the  Commission  in  reaching  ijfcs  con¬ 
clusion  considered  all  the  pertinent  evidence  add 
nothing  to  the  prima  facie  presumption  that  gen¬ 
erally  attends  determinations  of  the  Commission. 

*  *  * 

‘  ‘  Complete  statements  by  the  Commission  show¬ 
ing  the  grounds  upon  which  its  determinations 
rest  are  quite  as  necessary  as  are  opinions  of 
lower  courts  setting  forth  the  reasons  on|  which 
they  base  their  decisions  in  cases  analogous  to 
this.  ...  A  sound  basis  for  the  rule  or  formula 
prescribing  the  divisions  is  essential  to  pompli- 
ance  with  the  Act.  ’ ’ 

In  Butterworth  v.  United  States ,  112  U.  S.  50,  it  was 
said :  | 

“If  the  Secretary  is  charged  by  law  the 
performance  of  such  duty,  he  is  bound  to  fulfill  it. 
It  is  imperative,  not  discretionary.  He  ian  not 
discharge  it,  according  to  the  intention  of  the  sta¬ 
tute,  in  a  manner  either  arbitrary  or  pjerfunc- 
tory.” 
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IV. 

THE  COMMISSION  ABUSED  ITS  DISCRETION  IN 
REFUSING  A  REHEARING  TO  RECEIVE 
EVIDENCE  THAT  THE  INCREASED  RATES 
WERE  DAMMING  THE  MOVEMENT  OF 
TRAFFIC. 

The  first  factor  or  standard  of  reasonableness  speci¬ 
fied  in  the  rate-making  mandate  is  “the  effect  of  rates 
on  the  movement  of  traffic.”  (Sec.  15a (2))  There  is 
a  plain  duty  on  the  Commission  to  see  to  it  that  the 
record  is  ‘ 4  enlightened  ’  ’  on  this  basic  standard  of  rea¬ 
sonableness.  The  Congress  in  its  report  on  the  new 
rate-making  mandate  specifically  so  declared : 

“The  Commission  will  and  must  give  considera¬ 
tion  to  all  facts  developed  on  the  record  and  must 
see  to  it  that  the  record  is  enlightened  as  to  such 
factors  as  are  mentioned  in  the  first  section  of 
this  bill.”  Florida  v.  United  States ,  292  U.  S. 
1,  7. 

The  hearing  on  relators’  complaints  was  closed  in 
January,  1933,  less  than  four  months  after  the  begin¬ 
ning  in  October  of  the  first  shipping  season  under  the 
new  rates.  (R.,  p.  365)  In  the  1931-1932  season,  at 
the  rates  prior  to  the  increase,  a  total  of  12,415  cars 
of  potatoes  moved  through  Searsport.  The  carrier 
compared  the  movement  in  the  1931-1932  up  to  Janu¬ 
ary  18,  at  the  old  rates,  with  the  movement  up  to  Jan¬ 
uary  18  in  the  next  season  at  the  increased  rates.  Up 
to  this  date,  the  movement  past  Northern  Maine  Junc¬ 
tion  for  Searsport  had  been  4,046  at  the  old  rates  and 
3,152  cars  at  the  increased  rates.  (R.,  p.  319)  On  this 
showing  the  Division  report  said  (R.,  p.  26) : 
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“The  record  is  not  convincing  that  the  present 
rates  to  Searsport,  coupled  with  the  lovf  water 
rates  from  that  port,  are  at  such  a  level  as  to  in¬ 
terfere  materially  with  the  movement  of  Maine 
potatoes  in  competition  with  those  from  >Viscon- 


sm. 


By  their  petition  to  the  Commission  relators  sought 
rehearing  in  order  to  enlighten  the  Commissio4  on  the 
effect  of  the  increased  rates  on  the  movement  of  traffic. 
They  sought  to  show  the  Commission  that  it  hajd  acted 
without  knowledge  of  the  “real”  effect  of  thi  rates. 
The  petition  stated  that  with  “the  1934-1935  shipping 
season  now  well  under  way”  relators  could  ancj.  would 
show  at  a  further  hearing  that  the  real  effectj  of  the 
increased  rates  was  ‘  ‘  such  a  damming  of  the  movement 
of  traffic  as  to  prevent  the  shipment  of  thousands  of 
carloads  of  potatoes  which  at  present  rates  resist  rot 
on  the  farm,  but  which  would  move  over  the  rail-water 
route  via  Searsport  at  reasonable  proportional  (rates.  ” 
The  petition  continued  (R.,  p.  43) : 

“  .  .  .  and  that  rates  which  can  be  shown  to  so 
stifle  and  prevent  a  movement  of  traffic  can  not  be 
found  to  be  lawful  and  reasonable  rates  under  the 
Interstate  Commerce  Act  (Sec.  15a),  and  regard¬ 
less  of  the  validity  of  the  finding  of  reasonableness 
on  the  record  closed  January,  1933,  the  rptes  to 
Searsport  can  not,  under  present  circumstances 
and  conditions,  be  held  to  be  reasonable  pr  law¬ 
ful.” 

This  is  not  a  case  of  fluctuating  conditions.  The 
evidence  before  the  Commission  on  a  basic  factor  in 
the  Congressional  standard  of  reasonableness  was 
proved  by  the  longer  experience  with  the  increased 
rates  to  be  entirely  misleading  and  untrue. 
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In  support  of  this  statement  in  their  petition  for 
rehearing,  relators  introduced  in  the  lower  court  cer¬ 
tified  true  copies  of  the  Official  Market  Reports  on 
Potatoes  of  the  Secretary  of  Agriculture  for  the  1933- 
1934  season.  These  reports  show  the  rail  movement 
to  Searsport.  The  reports  show  that  the  carrier  suc¬ 
ceeded  in  its  purpose  to  close  the  Searsport  route  and 
stifle  water  transportation.  Compared  with  the  move¬ 
ment  of  12,415  cars  in  the  1931-1932  season  at  the  rates 
prior  to  the  increase,  the  movement  at  the  increased 
rates  in  the  entire  1933-1934  season  was  but  3,020  cars, 
a  reduction  of  75  per  cent  or  9,000  cars.  (R.,  p.  372- 
373)  This  was  the  first  season  following  the  Divi¬ 
sion’s  adverse  report.  The  evidence  concerning  the 
movement  during  the  next  season,  that  covering  the 
season  immediately  prior  to  the  trial,  was  offered  in 
evidence  but  was  excluded  by  the  trial  court  on  ob¬ 
jection.  (R.,  pp.  374-375) 

Further  evidence  of  the  damming  influence  of  the 
increased  rates  to  Searsport  on  the  movement  of  tra- 
fic  is  shown  by  the  action  of  the  rail  carriers  since  the 
hearing,  referred  to  in  the  Commission’s  report.  At 
the  hearing  a  railroad  witness  testified  (R.,  p.  332) : 

“I  have  not  been  advised  of  any  attempt  to  re¬ 
duce  the  all  rail  rate  from  Aroostook  County  being 
considered  bv  the  railroads  and  I  have  never  heard 
of  it.” 

Having  closed  the  Searsport  outlet,  something  had 
to  be  done  to  relieve,  at  least  partially,  the  obstruction 
to  traffic.  The  all-rail  rates  of  about  60  cents  to  New 
York,  Philadelphia  and  Boston  were  reduced  4  cents. 
(R.,  p.  395)  However,  Maine  continued  to  be  confined 
to  a  restricted  market.  In  the  1933-1934  season  Maine 
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shipments  were  confined  87  per  cent  to  the  New  Eng¬ 
land  states  and  to  the  states  on  the  north  Atlantic  sea¬ 
board,  Virginia  and  north.  (R.,  p.  374) 

In  Atchison,  T.  <&  S.  F.  R.  Co.  v.  United  States,  284 
U.  S.  248,  the  Supreme  Court  ruled  the  Commission 
had  abused  its  discretion  in  refusing  to  grant  a  peti¬ 
tion  for  rehearing  based  on  an  important  chaiige,  due 
to  the  depression,  in  the  “revenue”  condition,  of  the 
carriers  involved.  The  effect  of  rates  on  the  movement 
of  traffic  stands  first  and  above  carrier  revenue  in  the 

statutorv  standard  of  reasonableness.  Ratest  which 
•/ 

prevent  the  movement  of  traffic  produce  no  revenue. 

Such  rates  are,  in  effect,  a  refusal  by  the  publip  utility 

to  serve.  The  Commission  has  arbitrarilv  reiJused  to 

* 

hear  relators’  evidence  that  the  Bangor  &  Aroostook, 
enriched  by  the  produce  of  the  Aroostook  County  po¬ 
tato  farmers,  is  now  refusing  to  serve  them.  In  Atchi¬ 
son,  T.  <&  S.  F.  R.  Co.  v.  United  States,  the  Cojirt  said 

(p.  262) :  | 

“But  the  Commission,  exercising  a  delegated  reg¬ 
ulatory  authority  .  .  .  operates  in  a  field)  limited 
by  constitutional  rights  and  legislative  require¬ 
ments.  *  *  *  In  the  discharge  of  its  duty  a  fair 
hearing  is  a  fundamental  requirement.  .  .  .In 
the  instant  proceeding,  the  hearing  accorded  re¬ 
lated  to  conditions  which  had  radically  dhanged, 
and  a  hearing,  suitably  requested,  which  would 
have  permitted  the  presentation  of  evidence  re¬ 
lating  to  existing  conditions,  was  denied.  We 
think  this  action  was  not  within  the  permitted 
range  of  the  Commission’s  discretion,  biff  was  a 
denial  of  right.”  (italics  supplied) 
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V. 

MANDAMUS  LIES  TO  COMPEL  THE  COMMIS¬ 
SION  TO  ENFORCE  THE  ACT. 

Relators  assert  an  absolute  right  to  compel  the  In¬ 
terstate  Commerce  Commission  to  enforce  the  rate 
provisions  of  the  Interstate  Commerce  Act.  “If  he 
have  such  right,  there  is  no  basis  for  the  exercise  of 
discretion  in  respect  of  the  matter  on  the  part  of  the 
commission;  for  it  is  obvious  that  discretion  does  not 
exist  where  there  is  no  power  to  act  except  in  one 
way.”  The  Act  “may  not  be  construed  as  attempt¬ 
ing  to  confer  upon  the  commission  an  arbitrary 
power.”  Jones  v.  Securities  and  Exch.  Com.,  No.  640, 
decided  April  6, 1936.  The  Supreme  Court  there  found 
the  aetidn  of  the  statutory  agent  unreasonable  and  ar¬ 
bitrary,  because — 

“It  violates  the  cardinal  precept  upon  which  the 
constitutional  safeguards  of  personal  liberty  ulti¬ 
mately  rest — that  this  shall  be  a  government  of 
la\Vs — because  to  the  precise  extent  that  the  mere 
will  of  an  official  body  is  permitted  to  take  the 
place  of  allowable  official  discretion  or  to  supplant 
the  standing  law  as  a  rule  of  human  conduct,  the 
government  ceases  to  be  one  of  laws  and  becomes 
an  autocracy.  Against  the  threat  of  such  a  con- 
tingencv  the  courts  have  alwavs  been  vigilant.  .  .  . 

“Arbitrary  power  and  the  rule  of  the  Consti¬ 
tution  cannot  both  exist.” 

The  Commission  can  enforce  the  rate  provisions  of 
the  Interstate  Commerce  Act  only  by  determining  the 
reasonableness  of  the  increased  rates  complained  of 
in  acordance  with  the  standards  and  policy  of  Con¬ 
gress.  The  duty  of  the  Commission  is  conditioned  and 
directed  by  these  standards  and  the  Congressional  pur- 
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pose.  They  are  the  reason  for  the  grant  of  pbwer  and 
the  imposition  of  duty.  The  Commission  has  no  duty 
or  authority  except  in  accordance  with  these  limits. 
Unless  the  delegated  power  has  been  exercised  as  di¬ 
rected  and  limited,  it  has  not  been  exercised  at  all.  The 
only  jurisdiction  conferred  on  the  Commission  is  the 
limited  and  directed  delegated  power.  It  caij  not  ex¬ 
ercise  any  different  jurisdiction. 

In  every  case  in  which  the  Commission  has  failed  to 

•j 

observe  these  quasi-jurisdictional  limitations  such  ac¬ 
tion  or  conclusion  as  it  has  reached  has  been  declared 
a  nullity.  The  mandamus  cases  are  United  States  ex 
rel.  K.  C.  S.  R.  Co.  v.  Interstate  Com.  Com.,  252  U.  S. 
178;  Interstate  Com.  Com.  v.  U.  S.  ex  rel.  Humboldt, 
224  U.  S.  474;  and  United  States  ex  rel.  Louisville  C. 
Co.  v.  Interstate  Com.  Com.,  246  U.  S.  638.  Iij  each  of 
these  cases  the  Commission  had  conducted  a  hearing 
and  filed  a  report  containing  its  conclusions.  But  in 
each  case  the  Commission  had  failed  to  enforce:  the  Act 
by  erroneously  failing  to  observe  the  jurisdictional  lim¬ 
itations  imposed  by  Congress.  The  writ  of  mandamus 
was  ordered  issued  in  each  case  to  compel  the  Com¬ 
mission  to  exercise  the  jurisdiction  conferred!. 

Other  cases,  many  of  them  recent,  in  which  Commis¬ 
sion  conclusions  have  been  held  a  nullitv  beckuse  the 
jurisdictional  limitations  provided  by  Congress  were 
not  observed,  have  been  reviewed  above.  Sf.  Louis 
&  O’ Fallon  R.  Co.  v.  United  States,  supra;  Brimstone 
R.  &  C.  Co.  v.  United  States,  supra;  Interstate  Com¬ 
merce  Com.  v.  Northern  P.  R.  Co.,  supra ;  Florida  v. 
United  States,  282  U.  S.  194;  United  States  y.  Balti¬ 
more  &  0.  R.  Co.,  supra;  United  States  v.  Chicago,  M., 
St.  P.  &  P.  R.  Co.,  supra;  Atchison ,  T.  &  S.  -Ft.  R.  Co. 
v.  United  States,  supra.  Two  such  cases,  not  Reviewed 
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above,  are  Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission ,  162  U.  S.  197  and  Interstate  Commerce 
Commission  v.  Alabama  M.  R.  Co.,  168  U.  S.  144. 
In  these  two  cases  the  Commission  had  disregarded 
the  limitations  on  the  grant  of  power  which  required 
4  ‘  similar  conditions.  ’ ? 

A  clear  statement  of  the  rule  applicable  to  the  pres¬ 
ent  case  is  stated  in  Huidekoper  v.  Hadley  (C.  C.  A. 
8th),  177  F.  1,  where  a  great  many  cases  are  collected 
and  reviewed.  The  Court  there  said  (p.  9) : 

“The  rule  is  well  settled  and  fully  recognized 
by  us  that  when  discretion  is  conferred  upon  pub¬ 
lic  agents  or  officers  their  acts  in  the  lawful  exer¬ 
cise  of  that  discretion  can  not  be  controlled  by 
mandamus.  The  rule  is  also  well  settled  that,  al¬ 
though  the  exercise  of  discretion  will  not  be  con¬ 
trolled  by  mandamus,  yet  the  writ  will  lie  to  com¬ 
pel  the  person  or  the  board  in  whom  the  discre¬ 
tion  is  lodged  to  proceed  to  its  exercise.  In  view 
of  these  rules,  we  are  of  opinion  that  the  discre¬ 
tion  which  can  not  be  controlled  bv  mandamus  is 
that  discretion,  and  that  only,  which  the  law  has 
vested  in  the  person  or  body  to  be  exercised.  If 
the\  laiv  has  pointed  out  how  or  in  ivhat  way  the 
discretion  shall  be  exercised ,  it  is  obviously  not 
the  exercise  of  the  discretion  imposed  by  law  to 
proceed  in  any  other  way.  To  so  proceed  would 
be  contrary  to  the  law  arid  would  be  the  exercise 
of  arbitrary  power  rather  than  discretion.  To  de¬ 
cline  or  refuse  to  proceed  according  to  laic  or  in 
the  way  pointed  out  by  law  is  in  our  opinion  equiv¬ 
alent  to  not  proceeding  at  all .  In  other  words,  the 
discretion  which  will  withstand  review  by  the 
courts  must  be  exercised  under  law  and  not  con¬ 
trary  to  law.”  (italics  supplied) 

To  the  same  effect  is  United  States  v.  Jimmerson 
(C.  C.  A.  8th),  222  Fed.  489,  496,  involving  an  assess- 
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ment  officer  and  a  statute  directing  the  manner  in  which 
the  assessment  should  be  made. 

The  rule  is  again  stated  in  State  v.  Erickson,  133 
Atl.  683  (1926),  where  many  cases  are  collected,  and 
the  Iladley  case  followed: 

“But  where  the  Legislature  has  definitely  cir¬ 
cumscribed  the  exercise  of  even  a  discretionary 
power,  it  is  just  as  much  a  violation  of  a  definite 
duty  for  a  public  officer  to  go  beyond  thel  restric¬ 
tions  imposed  as  it  is  for  him  to  refuse  tjo  act  at 
all.  (citing  cases) 

“Where  a  public  officer  proposes  to  proceed  in 
plain  disregard  of  the  rules  of  law  established  for 
his  governance,  capriciously  or  arbitrarily,  and 
not  in  the  honest  exercise  of  discretion  dr  judg¬ 
ment,  his  conduct  is  tantamount  to  a  refusal  to 
act  at  all  and  mandamus  lies,  not  only  to  compel 
him  to  act  but  to  direct  that  action  along  the  pre¬ 
scribed  way.  (citing  cases)  ” 

Wilbur  v.  United  States  ex  rel.  Krushnic ,  280  U.  S. 
306,  involved  an  exercise  of  judgment  and  discretion  by 
the  Secretary  of  Interior.  The  Secretary  had  based  his 
judgment  on  a  misconstruction  of  the  statute  which  he 
administered.  The  Supreme  Court  directed  the  issu¬ 
ance  of  the  writ,  saying  (p.  319) : 


“In  this  case,  the  Secretary  interpreted  ^nd  ap¬ 
plied  a  statute  in  a  way  contrary  to  its  [explicit 
terms,  and  in  so  doing,  departed  from  a  plain  of¬ 
ficial  dutv.  A  writ  of  mandamus  should  issue  di- 
recting  a  disposal  of  the  application  for  patent 
on  its  merits  .  .  .  and  that  further  proceedings 
be  in  conformity  with  the  views  expressed,  in  this 
opinion  as  to  the  proper  interpretation  and  appli¬ 
cation  of  the  excepting  clause  of  the  Leasing  Act.” 
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Griffin  v.  U.  S.  ex  rel.  LeCuyer,  30  App.  D.  C.  291, 
involved  a  refusal  bv  the  District  of  Columbia  excise 

m/ 

board  to  issue  a  liquor  license.  The  board  had  denied 
the  application  on  the  ground  that  applicant  had  a  bad 
reputation.  The  Court  of  Appeals  found  no  authority 
in  the  statute  for  a  denial  on  this  ground  and  directed 
the  issuance  of  the  writ,  saying  (p.  295) : 

“It  is  true,  as  contended  by  counsel  for  appel¬ 
lants,  that  the  exercise  of  discretion  bv  executive 

7  v 

officers  acting  within  the  scope  of  their  authority 
will  not  be  questioned  by  mandamus,  but  it  is 
equally  true  that  when  such  officers  exceed  their 
authority,  and  act  without  warrant  of  law,  man¬ 
damus  will  lie.” 

The  statutory  agent  may  not  put  himself  beyond  the 
remedy  of  mandamus  by  contending  that  his  duties  in¬ 
volve  a  construction  of  the  statute.  Every  statute  in¬ 
volves  some  construction.  When  the  statutory  man¬ 
date  is  plain  he  may  not  escape  it.  In  Roberts  v.  U.  S. 
ex  rel.  Valentine ,  176  U.  S.  219,  231,  the  Court  said: 

“Unless  the  writ  of  mandamus  is  to  become 
practically  valueless,  and  is  to  be  refused  even 
where  a  public  officer  is  commanded  to  do  a  par¬ 
ticular  act  by  virtue  of  a  particular  statute,  this 
writ  should  be  granted.  Every  statute  to  some 
extent  requires  construction.  .  .  .  Every  executive 
officer  whose  duty  is  plainly  devolved  upon  him  by 
statute  might  refuse  to  perform  it,  and  when  his 
refusal  is  brought  before  the  court  he  might  suc¬ 
cessfully  plead  that  the  performance  of  the  duty 
involved  the  construction  of  a  statute  by  him  .  .  . 
and  the  court  would  be  powerless  to  give  relief. 
Such  a  limitation  of  the  powers  of  the  court,  we 
think,  would  be  most  unfortunate,  as  it  would  re¬ 
lieve  from  judicial  supervision  all  executive  of¬ 
ficers  ...  no  matter  how  plain  its  language,  nor 
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how  plainly  tliey  violated  their  duty  in  refusing 
to  perform  the  act  required.” 

Statutory  standards  and  policy  limiting  the  duty  of 
the  Commission  and  its  powers  are  not  to  be  rendered 
ineffectual  and  the  delegated  power  transformed  into 
uncontrolled  legislative  power  by  leaving  the  deter¬ 
mination  of  the  statutory  duty  with  the  servani;  of  the 
Congressional  purpose. 

Nor  is  the  statutory  agent  able  to  avoid  his  duty  and 
place  himself  beyond  the  remedy  of  mandamus  t)y  mere 
formal  procedual  steps  in  which  he  has  failed  |to  per¬ 
form  his  duty.  If  this  were  the  rule  the  statutory  duty 
“could  be  set  at  naught  by  mere  assertion”!  or  by 
silence.  Morgan  v.  United  States ,  supra.  In  United 
States  ex  rel.  C.  etc.  Co.  v.  Interstate  C.  C.,  294  U.  S. 
50,  in  reviewing  the  decision  of  this  Court  in  United 
States  v.  Interstate  Commerce  Commission ,  65  App. 
D.  C.  215  (decided  May  7,  1934),  the  Supreme!  Court 
said  (pp.  60,  61) :  I 

“The  Court  of  Appeals,  answering  the  contention, 
held  that  the  Commission  did  in  fact  entertain  the 
complaint,  decided  the  cause,  and  even  if  it  erred 
as  matter  of  law  in  respect  of  its  statutory  power, 
cannot  be  coerced  by  mandamus  to  reverse  its  de¬ 
cision. 

******** 

“If  on  the  other  hand  power  and  authority  are 
plainly  found  in  the  Act,  and  the  Commission 
erroneously  refuses  to  exercise  such  power  and 
authority,  mandamus  is  the  appropriate  remedy 
to  compel  that  body  to  proceed  and  to  hear  the 
case  upon  the  merits.  The  fact  that  the  complaint 
has  been  heard  and,  after  hearing,  the  Commission 
has  refused  to  enter  an  order  because  in  its]  opin¬ 
ion  no  authority  for  such  action  is  conferred  by 
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the  statute,  will  not  avail  with  the  courts  to  pre¬ 
vent  mandamus  to  correct  a  plain  error  of  the 
Commission  in  renouncing  jurisdiction.” 


On  relators’  complaints  the  Commission  refused  to 
exercise  the  only  jurisdiction  it  possesses.  It  refused 
to  determine  the  reasonableness  of  the  rates  in  the 
manner  required  by  the  Act.  It  has  no  jurisdiction  to 
determine  them  in  any  other  way. 

In  Butterworth  v.  United  States,  112  U.  S.  50,  the 
Commissioner  of  Patents,  a  discretionary  officer,  had 
refused  to  issue  a  patent  on  the  ground  that  another, 
the  Secretary  of  Interior,  had  reviewed  the  patent  on 
its  merits  and  held  it  should  not  issue.  The  Supreme 
Court  found  that  the  Secretary  of  the  Interior  had  no 
authority  to  review  the  patent  and  that  this  was  not  a 
valid  basis  for  the  Commissioner’s  refusal  to  issue  it. 
The  Court  directed  the  issuance  of  the  writ,  saying  (p. 
658) : 


“It  is  a  maxim  of  the  law,  admitting  few  if  any 
exceptions,  that  every  duty  laid  upon  a  public  of¬ 
ficer,  for  the  benefit  of  a  private  person,  is  enforce¬ 
able  by  judicial  process.” 


The  Supreme  Court  stated  this  rule  again  in  United 
States  v.  Atchison,  T.  db  S.  F.  R.  Co.,  234  U.  S.  476,  at 
pages  490-491: 

“Besides,  the  proposition  disregards  the  fact 
that  the  right  to  petition  the  Commission  con¬ 
ferred  by  the  statute  is  positive  *  *  *  an  investure 
of  a  public  body  with  discretion  does  not  imply 
the  right  to  abuse,  but  on  the  contrary,  carries 
with  it  as  a  necessary  incident  the  command  that 
tlie  limits  of  a  sound  discretion  be  not  tran¬ 
scended;  which,  by  necessary  implication,  carries 
with  it  the  existence  of  judicial  power  to  correct 
wrongs  done  by  such  excess.” 
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A.  Relators  do  not  seek  to  compel  a  particular]  conclu¬ 
sion  by  the  Commission  but  only  a  full  £,nd  fair 
hearing. 

Issuance  of  a  writ  of  mandamus  to  the  Commission 
has  never  been  refused  in  a  proceeding  based  on  spe¬ 
cific,  peremptory  mandates  of  Congress,  such  jas  those 
involved  here.  Only  in  those  cases  where  no  such  stat¬ 
utory  mandates  could  be  shown  and  the  effect  of  the 
writ  would  be  to  direct  the  Commission  to  reach  a  par¬ 
ticular  conclusion,  has  the  writ  been  denied.  Thus,  in 
Interstate  Com.  Com.  v.  United  States  ex  rel.  Waste 
M.  Asso 260  U.  S.  32  (pp.  34-35) : 

‘ 4  Petitioners  sought  in  the  proceeding  to  set 
aside  the  adverse  decision  of  the  Commission  on 
the  merits ,  and  to  compel  a  decision  in  their  favor. 
*  *  *  The  case  at  bar  is  not  like  .  .  .  United  States 
ex  rel.  Kansas  City  Southern  R.  Co.  v.  Interstate 
Commerce  Commission,  252  U.  S.  178  .  .  .  where 
the  Commission  wrongly  refused  to  perform  a 
specific,  peremptory  duty  prescribed  by  Con¬ 
gress.’  ’  (italics  supplied) 

In  Interstate  Com.  Com.  v.  United  States  ex  rel.  J. 
(7.  Campbell ,  289  U.  S.  385,  the  writ  was  denied  on 
the  same  ground  (pp.  393-394) : 

“If  the  mandamus  were  to  stand  .  .  .  the  result 
would  be  to  compel  an  adjudication  in  a  particular 
way. 9  9 

Donner  Steel  Co.  v.  Interstate  Commerce  Commis¬ 
sion,  52  App.  D.  C.  221,  was  also  an  attempt  |to  com¬ 
pel  a  particular  conclusion  by  the  Commission.  It  was 
a  frank  effort  to  obtain  judicial  review  of  a  Commis¬ 
sion  finding  of  fact,  the  action  being  described  (p.  222) 
as  a  “petition  for  a  writ  of  mandamus  or  certiorari 


98 


to  review  a  decision  of  the  Interstate  Commerce  Com¬ 
mission.7’  The  ruling  of  the  Court  was  (pp.  224-225) : 

‘ 4  Appellant  is  here  attempting  to  require  the 
Interstate  Commerce  Commission  to  set  aside  its 
judgment  and  award  damage  upon  the  facts 
adduced.  It  is  not  contended  that  the  Commission 
was  without  jurisdiction  to  hear  the  complaint  and 
make  the  order  complained  of,  or  that  its  ruling  is 
expressly  inhibited  by  statute  .  .  .  Nor  can  the 
writ  be  had  to  compel  a  particular  exercise  of 
judgment  or  discretion.”  (italics  supplied) 

i 

The  present  case  rests  on  specific  and  plain  statu¬ 
tory  mandates.  Relators  do  not  seek  to  compel  the 
Commission  to  reach  a  particular  conclusion.  The 
Commission  excluded  from  its  inquiry,  investigation 
and  consideration  of  relators’  complaints  facts  which 
the  mandates  require  it  to  determine.  “Such  an  ex¬ 
clusion  was  not  left  within  the  limits  of  his  discretion.” 
Ex  Parte ,  Commonwealth  of  Virginia ,  100  U.  S.  339. 
The  Commission  has  not  made  the  inquiry  required  by 
Congress  and  consequently  has  not  exercised  the  juris¬ 
diction,  thus  limited,  conferred  upon  it.  Relators 
merely  seek  to  compel  the  required  inquiry  and  con¬ 
sideration. 

For  the  Court  to  exercise  jurisdiction  here  “would 
not  be  tantamount  to  usurpation  by  the  court  of  the 
functions  of  the  Commission.”  Alton  R.  Co.  v.  United 
States ,  287  U.  S.  229,  238.  The  Supreme  Court  has 
disclaimed  jurisdiction  only  in  those  cases  where  “The 
takingiof  jurisdiction  in  such  cases  would  involve  de¬ 
termination  by  the  courts  whether  relief  denied  by  the 
Commission ,  in  the  exercise  of  its  powers,  should  be 
granted.9 ’  United  States  v.  New  River  Co.,  265  U.  S. 
533,  540.  In  Baltimore  &  0.  R.  Co.  v.  United  States , 
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264  U.  S.  258,  264,  the  Court  reviewed  the  cajses  and 
said: 

“  .  .  .  judicial  review  was  refused,  not  because 
the  order  was  permissive,  or  because  it  w4s  nega¬ 
tive  in  character  .  .  .  This  court  declined  t|o  inter¬ 
fere  because  to  do  so  would  have  involved  Exercise 
by  it  of  the  administrative  function  of  granting 
the  relief  which  the  Commission,  in  the  exercise  of 
its  jurisdiction,  had  denied.”  (italics  supplied) 

It  obviously  involves  no  ‘ ‘usurpation”  of  the  Com¬ 
mission’s  functions  for  the  Court  to  require  the  Com¬ 
mission  to  observe  the  limitations  and  essential  condi¬ 
tions  imposed  by  Congress  upon  the  delegated  rate¬ 
making  power.  Nor  does  it  involve  a  determination 
by  the  Court  of  whether  the  relief  denied  by  tlje  Com¬ 
mission  “ should  be  granted”  for  the  Court  tb  direct 
the  Commission  to  grant  a  full  and  fair  hearing  by 
giving  consideration  to  the  Congressional  mandates. 

That  the  statute  requires  a  full  and  fair  hearing  is 
plain.  Atchison ,  T.  &  S.  F.  R.  Co.  v.  United  \  States, 
supra.  Section  15  (1),  containing  the  grant  of  rate¬ 
making  power  following  filing  of  complaints,  begins: 
“That  whenever,  after  full  hearing,  upon  a  complaint 
.  .  .  ”*  In  Interstate  Commerce  Com.  v.  Louisville  <£ 

N.  R.  Co.,  227  U.  S.  88,  discussing  this  section  of  the 

Act,  the  Court  said  (p.  91) : 

■ 

“But  the  statute  gave  the  right  to  a  fujl  hear¬ 
ing,  and  that  conferred  the  privilege  of  inproduc- 

‘  Congress,  by  using  the  phrase  1  whenever  the  Commission  i^  of  opin¬ 
ion,  after  hearing,’  prescribed  quasi  judicial  action.  Upon  application 
of  a  carrier,  the  Commission  must  form  a  judgment  whether  the  acquisi¬ 
tion  proposed  will  be  in  the  public  interest.  It  may  form  this  judgment 
only  after  hearing.  The  provision  for  a  hearing  implies  both  pie  privi¬ 
lege  of  introducing  evidence  and  the  duty  of  deciding  in  accordance  with 
it.  To  refuse  to  consider  evidence  introduced,  or  to  make  an  j  essential 
finding  without  supporting  evidence,  is  arbitrary  action.”  Baltimore  $ 

O.  R.  Co.  v.  United  States,  264  U.  S.  258,  265. 
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ing  testimony,  and  at  the  same  time  imposed  the 
duty  of  deciding  in  accordance  with  the  facts 
proved.  A  finding  without  evidence  is  arbitrary 
and  baseless.  And  if  the  government’s  contention 
is  correct,  it  would  mean  that  the  Commission  had 
a  power  possessed  by  no  other  officer,  administra¬ 
tive  body,  or  tribunal  under  our  government.  It 
would  mean  that,  where  rights  depended  upon 
facts,  the  Commission  could  disregard  all  rules  of 
evidence,  and  capriciously  make  findings  by  admin¬ 
istrative  fiat.  Such  authority,  however  benefi¬ 
cently  exercised  in  one  case,  could  be  injuriously 
exerted  in  another,  is  inconsistent  with  rational 
justice,  and  comes  under  the  Constitution’s  con¬ 
demnation  of  all  arbitrary  exercise  of  power. 

“In  the  comparatively  few  cases  in  which  such 
questions  have  arisen  it  has  been  distinctly  recog¬ 
nized  that  administrative  orders,  quasi  judicial  in 
character,  are  void  if  a  hearing  was  denied;  if  that 
granted  was  inadequate  or  manifestly  unfair  .  . 
(italics  suplied) 

The  Commission’s  failure  and  refusal  to  consider 
the  Congressional  mandates  and  evidence  bearing 
upon  them  denied  to  relators  the  fair  and  full  hearing 
required  by  the  Act.  Mandamus  is  the  only  remedy 
by  which  the  Commission  may  be  compelled  to  enforce 
the  Act. 
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VI. 

THE  COURT  ERRED  IN  SUSTAINING  TiEE  OB- 
JECTIONS  TO  EVIDENCE  AND  TO  RELAT¬ 
ORS’  MOTION  FOR  SPECIAL  FINDINGS,  FOR 
SPECIAL  FINDINGS  OF  THE  UNDISPUTED 
FACTS,  AND  FOR  RULINGS  ON  THE  SUB¬ 
MITTED  PROPOSITIONS  OF  LAW. 

Relators  considered  it  desirable  to  prov^  in  the 
lower  Court,  in  part  at  least,  the  facts  which  they  had 
offered  to  prove  to  the  Commission  in  their  petition  for 
rehearing  filed  November  24,  1934.  (R.,  p.  -jd)  The 

petition  stated  that  the  1934-1935  season  was  j  well  un¬ 
der  way  and  that  at  a  further  hearing  relatcjrs  could 
and  would  prove  that  the  increased  rates  to  Searsport 
were  preventing  the  movement  of  thousands  of  cars  of 
traffic.  Relators  also  considered  it  desirable  that  their 
evidence  should  not  relate  exclusivelv  to  a  sehson  two 
years  previous  to  the  time  of  trial.  In  Baltimore  & 


Ohio  B.  R.  Co.  v.  United  States .  No.  312,  decided  May 
18,  1936,  the  Supreme  Court  criticized  the  parties  for 
not  following  this  course : 

4 ‘Appellants  should  have  brought  forward  evi¬ 
dence  and  estimates  based  on  operations  subse¬ 
quent  to  the  complaint,  November  22,  1930,  and 
also  as  near  as  possible  to  the  time  of  tri|al  in  the 
district  court.” 

The  1934-1935  shipping  season  was  the  last  season 
before  and  immediately  preceded  the  trial  in  the  dis¬ 
trict  court  on  relators’  petition.  This  season,  was  re¬ 
ferred  to  in  the  petition  for  rehearing  and  in]  support 
of  the  statements  of  fact  in  the  petition  relators  of¬ 
fered  in  evidence  official  certified  reports  of  tljie  Secre- 
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tary  of  Agriculture  showing  the  movement  via  Sears- 
port  in  the  1934-1935  season.  (R.,  pp.  375-376)  Rela¬ 
tors  also  called  witnesses  and  offered  to  prove  that  in 
the  most  recent  season,  1934-1935,  the  increase  in  the 
rates  to  Searsport  had  prevented  the  movement  of 
5,000  cars  of  potatoes  which  had  to  be  dumped  and 
wasted  in  Aroostook  County  but  which  could  have 
moved  over  the  Searsport  route  at  rail  rates  to  Sears¬ 
port  slightly  lower  than  the  increased  rates  but  not 
lower  than  the  rates  in  effect  prior  to  the  increase. 
(R.,  pp.  379-384)  The  Court  sustained  objections  to 
the  offer  of  the  reports  of  the  Secretary  of  Agriculture 
and  thb  offer  of  proof  on  the  ground  that  they  ex¬ 
tended  to  a  time  subsequent  to  the  filing  of  the  peti¬ 
tion  for  rehearing.  (R.,  pp.  375,  383)  The  offer  of 
proof  in  the  petition  to  the  Commission  was  not 
limited  exclusively  to  the  period  preceding  the  date  of 
filing  and  the  Court  erred  in  excluding  this  evidence. 

The  observance  by  the  Commission  of  the  revised 
rate-making  mandate  of  the  Interstate  Commerce  Act 
was  a  primary  issue  raised  by  relators’  petition  for 
a  writ.  The  Commission  presumptively  had  knowl¬ 
edge  of  the  manner  in  which  it  had  administered  the 
repealed  rate-making  mandate  as  it  applied  to  the 
Bangof  &  Aroostook.  The  Court,  however,  had  no 
such  knowledge.  Proceedings  by  the  Commission  to 
recapture  excessive  income  of  the  Bangor  &  Aroostook 
were  referred  to  in  the  record  before  the  Commission. 
(R.,  p.  231)  Relators,  therefore,  to  show  the  Court 
the  manner  in  which  the  Commission  had  administered 
the  repealed  rate-making  mandate,  and  to  contrast  it 
with  its  failure  to  consider  revenue  under  the  new 
mandate,  offered  (R.,  p.  369)  a  certified  true  copy  of 
the  Commission’s — 


103 


“  Tentative  Determination  of  the  Excess  In¬ 


come  of  the  Bangor  &  Aroostook  Railroad  Com¬ 
pany  for  the  period  from  September  1  to  Decem¬ 
ber  31,  1920,  and  for  the  calendar  years  1921  to 
1927,  both  inclusive,  and  its  Tentative  Recapture 
Report  setting-  forth  said  Determination,  in  the 
proceeding  entitled  ‘Finance  Docket  No.  3626, 
Excess  Income  of  Bangor  and  Aroostook  Railroad 
Company/  ” 


It  will  be  observed  that  tentative  determinajtions  of 
excess  income  offered  were  made  before  1927,  Iprior  to 
the  years  when  the  earnings  of  the  carrier  wejre  high¬ 
est.  The  Court  sustained  objections  to  the  report  on 
the  ground  that  it  was  not  a  part  of  the  record  before 
the  Commission.  (R.,  p.  369)  In  view  of  the  fact  that 
the  Commission  is  conclusively  presumed  to  have 
knowledge  of  its  own  acts,  this  was  not  a  valid  ground 
for  excluding  the  report  and  the  Court  erred. 

To  determine  the  basis  of  the  Court’s  exercise  of 
discretion  in  denying  the  writ  prayed  for,  j relators 
hied  their  requested  findings  of  fact  (R.,  p.  3^7),  sub¬ 
mitted  propositions  of  law  to  the  Court  forj  rulings 
(R.,  p.  405),  and  moved  the  Court  to  make  special  find¬ 
ings  of  fact,  to  make  special  findings  of  the  undisputed 
facts,  and  to  rule  on  relators  submitted  propositions 
of  law.  In  their  written  objections  to  this  course  and  to 
findings  of  fact  by  the  Court,  which  would  havb  greatly 
simplified  the  labors  of  this  Court  and  of  all  concerned, 
neither  the  Commission  nor  intervener,  Bcjngor  & 
Aroostook,  questioned  the  accuracy  of  relators’  re¬ 
quested  findings  of  fact.  (R.,  pp.  411,  412) 

Relators  consider  it  the  duty  of  the  Court  to  per¬ 
form  the  function  of  fact  finding.  It  is  clearly  in¬ 
cumbent  on  the  trial  court  to  find  the  undisputed  facts 
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when  they  are  requested.  It  is  also  his  duty  to  all  con¬ 
cerned,  including*  the  Court  of  Appeals,  to  state  the 
basis  of  his  exercise  of  discretion  in  denying*  the  writ. 
This  could  easily  have  been  done  by  findings  of  fact 
and  by  rulings  on  relators’  submitted  propositions  of 
law.  The  present  procedure  has  required  appellants 
to  present  to  this  Court  every  aspect  of  the  case  and, 
that  justice  may  be  done,  will  require  of  it  materially 
more  labor  than  should  be  necessary.  In  denying  rela¬ 
tors’  motion  for  special  findings  of  fact,  for  special 
findings  of  the  undisputed  facts,  and  for  rulings  on 
relators’  propositions  of  law  the  Court  erred.  (R.,  pp. 
410,  412) 

CONCLUSION. 

This  proceeding  is  presented  to  the  Court  on  the 
equivalent  of  a  stipulated  or  agreed  record.  The  evi¬ 
dence  consists  almost  exclusively  of  the  record  before 
the  Commission,  the  only  evidence  in  addition  being 
the  certified  report  of  the  Secretary  of  Agriculture 
showing  the  undisputed  fact  regarding  the  movement 
through  Searsport  in  the  1933-1934  season  and  the 
official  financial  reports  of  the  Bangor  &  Aroostook 
for  the  years  1932,  1933,  and  1934.  It  is  not  necessary 
for  the  Court  to  weigh  the  evidence  in  the  Commission 
record.  The  only  question  for  the  Court  is  whether 
the  Commission  obeyed  the  statutory  mandate  and 
whether  the  record  before  the  Commission  would  have 
permitted  it  to  determine  the  relation  of  the  rates 
complained  of  to  the  statutory  mandate.  The  presence 
in  the  Commission’s  record  of  the  facts  shown  in  this 
brief  are  undisputed. 

Mandamus  is  the  remedy  for  breach  of  duty  by  a 
statutory  body,  but  the  granting  of  the  writ  is  discre- 
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tionary.  The  exercise  of  that  discretion  by  the  lower 
Court  is  open  to  full  review  on  appeal.  There  is  an 
absolute  right  of  appeal  to  this  Court  from  hny  final 
order  of  the  District  Court.  That  this  broad!  right  of 
appeal  confers  on  this  Court  power  to  reviewj  the  dis¬ 
cretion  exercised  by  the  lower  court  in  mandamus 
cases  is  clear  from  the  number  of  cases  in  vfhich  the 
District  Court  granted  the  writ,  but  the  Court  of  Ap¬ 
peals,  exercising  its  discretion,  reversed  the  judgment 
and  dismissed  the  petition.* 

This  Court  has  full  jurisdiction  to  grant  the  writ 
and  relators  believe  that  the  present  case,  involving 
the  vital  interests  of  a  large  and  important  community 
and  its  right  and  the  right  of  the  public  to  have  the 
plain  purpose  and  law  of  Congress  enforced,  calls  for 
the  affirmative  exercise  of  the  Court’s  discretion. 


We  respectfully  submit  that  the  judgment  of  the 
District  Court  should  be  reversed  and  the  cause  re¬ 
manded  with  instructions  to  issue  a  peremptory  writ 
of  mandamus  as  prayed  for  in  the  petition. 


Respectfully  submitted, 


Wilbur  La  Roe,  Jr.. 
Frederick  E.  Brown, 
Arthur  L.  Winn,  Jr. 
Attorneys  for  Relators. 

Dated  at 

Washington,  D.  C., 

August  20,  1936. 

*  Garfield  v.  Turner,  31  App.  D.  C.  332;  Lane  v.  Duncan  Town  Site 
Co.,  44  App.  D.  C.  63;  Richards  V.  Davison,  45  App.  D.  C.  395. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

April  Term,  1936 
No.  6690 — Mandamus  I 


United  States  of  America  at  the  Relation  of 
Maine  Potato  Growers  &  Shippers  Association 

ET  AL.,  RELATORS  AND  APPELLANTS, 


V. 

Interstate  Commerce  Commission,  respondent- 
AND  APPELLEE,  AND  BaNGOR  &  AROOSTOok  RAIL¬ 
ROAD  Company  et  alv  interveners  and  appellees 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  EXITED 
STATES  FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  INTERSTATE  COMMERCE  COMMISSION 


This  is  an  appeal  from  the  judgment  of  tl^e  court 
below  (R.  167)  denying  relators’  petitioh  for  a 
peremptory  writ  of  mandamus  commanding  the 
Commission  to  set  aside,  vacate,  and  ai^nul  its 
order  dated  July  20,  1933  (R.  22-31,  32),  c|ismiss- 
ing  the  complaints  of  relators  in  the  Commission’s 
Dockets  Nos.  25511  and  25679;  to  set  aside,  j  vacate, 
and  annul  its  order  dated  February  4, 1935  tR.  51), 
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denying  the  petition  of  relators  for  further  hear¬ 
ing  in  the  said  proceedings ;  and  commanding  and 
directing  the  Commission  forthwith  to  reopen  the 
proceedings  in  the  above-mentioned  dockets  and 
grant  a  further  hearing  therein,  and  to  dispose  of 
the  complaints  on  their  merits  in  conformity  with 
the  statutory  requirements  and  mandate  of  Con¬ 
gress,  and  for  such  other  and  further  order  or 
relief  as  may  be  necessary  or  proper. 

The  case  was  submitted  to  the  court  below,  Jus¬ 
tice  Proctor  presiding,  a  jury  having  been  waived 
by  written  stipulation  (R.  167)  and,  after  submis¬ 
sion  of  considerable  evidence,  including  a  certified 
copy  of  the  evidence  before  the  Interstate  Com¬ 
merce  Commission  and  of  its  reports  and  orders, 
and  after  full  argument,  Justice  Proctor  rendered 
the  following  opinion  (R.  167)  which,  in  a  few 
words,  fully  covers  the  case : 

1  In  my  opinion,  the  writ  of  mandamus  must 
be  denied.  The  writ  is  only  justified  where 
it  clearly  appears  there  has  been  a  failure 
to  perform  a  duty  or  exercise  a  function 
plainly  required  by  law.  I  think  the  record 
does  not  disclose  any  such  failure.  On  the 
contrary  it  seems  fairly  to  show  that  the 
Commission,  upon  taking  jurisdiction  of  the 
controversy  presented  by  the  complaint, 
proceeded  in  a  regular  way  to  hear  and  de¬ 
termine  the  case,  giving  consideration  to  all 
those  factors  legally  requisite  as  a  basis 
for  its  conclusions  that  the  rates  were  not 
unreasonable,  prejudicial,  or  otherwise  un- 
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lawful,  and  that  its  actions  upon  the  cpriginal 
complaint  and  the  petition  for  rehearing 
were  reached  without  abuse,  in  the  exercise 
of  its  judgment  and  discretion.  If  the  Com¬ 
mission  in  its  consideration  of  those  matters 
failed  to  give  due  weight  to  the  particular 
factors,  and  the  evidence  bearing  thereon, 
as  stressed  by  relators,  or  otherwise  erred  in 
its  judgment  concerning  the  facts  i  or  the 
law,  the  remedy,  of  course,  is  |not  by 
mandamus. 

In  conformity  with  these  views  a)n  order 
will  be  entered  denying  the  writ  and  dismiss¬ 
ing  the  petition. 

As  in  the  court  below',  appellants7  principal  con¬ 
tentions  here  are  (I)  that  the  Commission  denied 
to  them  a  full  hearing,  (II)  that  the  Commission 
failed  to  obey  the  mandate  of  section  15a,  of  the 
Interstate  Commerce  Act,  and  failed  to  givte  effect 
to  the  declaration  of  policy  in  Section  500,  Trans¬ 
portation  Act,  1920. 

ARGUMENT 


The  Commission  accorded  relators  a  full  ai^d  fair 

hearing 

By  complaint  filed  with  the  Commission)  in  Au¬ 
gust  1932,  the  Maine  Potato  Growers  &  Sjhippers 
Association  alleged  that  the  rates  on  potatoes,  in 
carloads,  maintained  by  the  Bangor  &  Aroostook 
Railroad  Company  from  stations  on  its  line  in 
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northern  Maine  to  Searsport,  Me.,  for  coastwise 
transshipment,  were  unreasonable.  The  Town 
of  Searsport,  Me.,  et  al.,  in  November  1932,  filed 
complaint  against  the  Bangor  &  Aroostook,  also 
alleging  that  the  aforesaid  rates  were  unreason¬ 
able,  and  further  that  the  free  time  allowed  at 
Searsport,  and  alleged  inadequate  track  facilities 
and  terminal  switching  there,  were  in  violation  of 
the  Interstate  Commerce  Act. 

These  complaints  were  received  and  docketed, 
the  first  as  No.  25511,  the  second  as  No.  25679. 
Copies  were  served  upon  defendant  and  it  an¬ 
swered  (R.  56).  Certain  shippers  intervened  in 
support  of  the  complaint  (R.  23).  Several  rail¬ 
road  companies,  whose  lines  constitute  essential 
links  in  the  all-rail  routes  from  northern  Maine  and 
are  parties  with  the  Bangor  &  Aroostook  to  joint 
rates  on  potatoes  from  the  shipping  points  on  its 
line  to  various  destinations  in  the  United  States, 
namely,  the  Maine  Central  Railroad  Company, 
The  Boston  &  Maine  Railroad,  and  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  also 
the  Aroostook  Valley  Railroad  Company  and  the 
Canadian  Pacific  Railway  Company,  intervened 
in  opposition  to  the  relief  sought,  as  did  three 
steamship  companies  operating  lines  from  Boston, 
Mass.,  and  participating  in  the  transportation  of 
Maine  potatoes  under  joint  water-and-rail  routes 
through  Boston  (R.  23). 

The  two  eases  were  heard  together  before  an 
examiner  of  the  Commission  at  Caribou,  Me.,  Jan- 
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nary  23-28,  1933,  and  voluminous  evidence  was 
introduced.  The  oral  testimony,  as  redijced  to 
narrative  form,  is  in  the  record  (R.  191-365)  and 
copies  of  the  most  important  exhibits  there  intro¬ 
duced  appear  in  Volume  II  of  the  record. 

Afterwards  briefs  were  tiled  on  behalf  of  the 
respective  parties,  including  several  of  “he  in¬ 
terveners  (R.  56).  Thereafter,  in  accordance  with 
the  practice,  an  examiner’s  proposed  report  was 
issued  and  served  upon  the  parties,  to  wh^ich  ex¬ 
ceptions  were  tiled  by  the  respective  parties  and 


later  replies  to  the  exceptions  (R.  56). 

Under  the  usual  practice  the  next  step  after  the 
tiling  of  exceptions  is  oral  argument  before  the 
Commission  or  a  Division.  In  this  case,  ih  order 
to  hasten  the  decision,  all  parties,  including  com¬ 


plainants  (appellants  herein),  waived  thC  priv¬ 
ilege  of  presenting  oral  argument  (R.  11  jr). 

July  20,  1933,  Division  3  of  the  Comm|ission 1 
issued  its  report,  Maine  Potato  Growers  &  Ship¬ 
pers  Association  v.  Bangor  &  Aroostook  Railroad 
Company,  195  I.  C.  C.  375  (R.  22-31),  containing 


its  findings,  conclusions,  and  decision  jin  the 


premises. 

In  and  by  this  report  Division  3  decided  all  the 
issues  in  both  cases.  As  to  the  issue  concerning 

1  Section  17  of  the  Interstate  Commerce  Act  authorizes 
the  Commission  to  divide  its  membership  into  divisions  and 
a  decision  of  a  division  has  the  same  legal  force  as  a  [decision 
of  the  Commission,  subject  to  rehearing  by  the  Commission, 


as  provided  in  section  16a. 
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free  time  at  Searsport  it  found  that  the  two-days r 
free  time  there  was  not  unreasonable  or  unduly 
prejudicial  to  Searsport  (R.  29).  Concerning  al¬ 
leged  inadequate  services  and  facilities  at  Sears¬ 
port  it  found  that  complainants  had  “  practically 
abandoned  this  issue ”  and  that  this  allegation  “is 
not  supported  by  the  evidence”  (R.  30).  While 
the  petition  filed  in  the  court  below  wras  broad 
enough  to  cover  these  phases  of  the  Commission 
proceeding,  they  were  not  pressed,  leaving  as  the 
only  point  of  importance  the  matter  of  the  Com¬ 
mission’s  action  concerning  the  alleged  unreason¬ 
ableness  of  the  rail  rates  to  Searsport. 

After  discussion  of  the  facts  and  of  the  conten¬ 
tions  of  the  respective  parties  upon,  this  issue, 
Division  3  reached  the  conclusion  that — 

The  assailed  rates  are  not  unreasonable 
(R.  27). 

Formal  finding  to  this  effect  was  made  (R.  30)  : 

We  find  that  the  assailed  rates  on  pota¬ 
toes  *  *  *  were  not  and  are  not  unrea¬ 

sonable  or  otherwise  unlawful  as  alleged. 
The  complaints  will  be  dismissed. 

An  order  of  dismissal,  dated  July  20,  1933,  was 
issued  with  the  report  (R.  32). 

Shortly  thereafter  complainants  filed  a  petition 
for  reconsideration  and  oral  argument  before  the 
Commission.  At  first  this  was  denied  but  later, 
by  order  dated  December  11, 1933,  the  Commission 
reopened  the  proceedings  for  oral  argument  and 


reconsideration.  Oral  argument  was  held  before 
the  Commission  March  7,  1934  (R.  57,  384-396). 

September  28,  1934,  the  Commission  issued  its 
report  (R.  33-40),  204  I.  C.  C.  115,  affirming  the 
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finding  of  Division  3  that  the  rates  in  question 
were  not  and  are  not  unreasonable  or  otherwise 
unlawful.  ! 

Although  the  rail  rates  on  potatoes  to  Searsport 
were  in  the  nature  of  “ proportional”  ratete,  since 
they  applied  not  for  local  delivery  at  Searsport  but 
only  where  there  was  a  further  movement  by  water 
beyond,  yet  the  question  whether  the  continuance 
of  the  rail-water  route  through  Searsport  is  in  the 
public  interest  vras  not  presented  to  the  Commis¬ 
sion  for  determination.  Aside  from  allegations  re¬ 
lating  to  free  time  at  Searsport  and  asserted  in¬ 
adequate  facilities  and  switching  service  thbre,  the 
only  issue  before  the  Commission  was  whether  the 
rail  rates  to  Searsport  were  unreasonable,  ijn  viola¬ 
tion  of  section  1  (5)  of  the  Interstate  Coijnmerce 
Act.  The  complainants  in  the  Commission  pro¬ 
ceeding  (appellants  here)  did  not  request  tlje  Com¬ 
mission  to  determine  the  question  whether  the 
“ continuance  (of  this  water  route)  is  in  thj  public 
interest”  (see  appellants’  brief,  page  3)  and  that 
•question  was  not  in  issue.  Upon  this  subject  the 
Commission  made  the  following  statemeni  in  its 
.report  (R.  34-35) : 

We  will  discuss  herein  only  those  inatters 
which  have  a  material  bearing  on  tlie  issue 
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with  respect  to  the  reasonableness  of  the  as¬ 
sailed  rates.  We  reach  no  conclusion  as  to 
the  practicability  of  the  Searsport  route  or 
whether  its  continuance  is  desirable  in  the 
public  interest,  as  those  matters  are  not  be¬ 
fore  us.  Similarly,  we  are  not  concerned 
with  the  service  afforded  by  the  water  lines 
operating  out  of  Searsport  or  the  rates 
charged  by  them.  The  primary  question 
now  presented  for  our  determination  is 
whether  the  assailed  rates  are  reasonable 
for  the  service  performed.  *  *  *.  (Ital¬ 

ics  ours.) 

November  24,  1934,  approximately  two  months 
after  the  rendering  of  the  Commission’s  report, 
complainants  filed  another  petition  asking  for  re¬ 
opening  and  rehearing  (R.  41-49),  to  which  the 
defendants  filed  a  reply  December  7,  1934  (R. 
63-72)1  The  petition  was  denied  by  order  of  the 
Commission  February  4, 1935  (R.  51). 

In  contending  that  the  writ  of  mandamus  should 
be  issued  against  the  Commission  because  it  denied 
this  second  petition  for  rehearing  relators  rely 
upon  Atchison,  Topeka  &  Santa  Fe  By.  Co.  v. 
United  States,  284  U.  S.  248,  known  as  the  grain 
case.  That  case  was  a  suit  under  the  Urgent  De¬ 
ficiencies  Act  (38  Stat.  219,  U.  S.  Code,  Tit.  28,  Sec, 
41  (26)  and  (27)  and  Secs.  43  et  seq.)  to  enjoin 
and  set  aside  an  affirmative  order  of  the  Commis¬ 
sion.  By  report  and  order  dated  July  1,  1930,  as 
modified  April  10,  1931,  the  Commission  required 
general  reductions  in  western  grain  rates,  based  on 
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a  record  closed  September  1928 — prior  j  to  the 
“depression”  beginning  in  1929.  The  carriers 
asked  for  a  rehearing  in  February  1931  based  on 
the  material  and  important  changes  in  economic 
conditions  generally  and  large  reductions  in  rail¬ 
road  earnings  which  had  taken  place  since  tljie  close 
of  the  hearing.  In  setting  aside  the  Commission’s 
order  the  Supreme  Court  said  there  could,  be  no 
question  as  to  the  change  in  conditions  upon  which 
the  new  hearing  was  asked.  “Of  that  change  we 
may  take  judicial  notice.”  “It  is  the  outstanding 
contemporary  fact,  dominating  thought  ancj  action 
throughout  the  country.”  The  Commission’s 
record,  the  Court  said,  “pertains  to  a  different  eco¬ 
nomic  era  and  furnishes  no  adequate  criterion  of 
present  requirements”,  and  further,  that  ‘f While 
the  effects  of  the  widespread  economic  disturbance 
have  had  a  progressive  manifestation,  thdy  had 
been  sufficiently  revealed  in  February  1931,  when 
the  second  petition  for  rehearing  was  m^de,  to 
compel  the  conclusion  that  the  record  of  1^28  af¬ 
forded  no  sufficient  basis  for  the  order  pi  the 
Commission.” 

These  quotations  from  the  opinion  are  ^nough 
to  show’,  we  think  conclusively,  that  the  facti  there 
were  different  from  those  in  the  case  at  bar.  j  Here, 
the  second  petition  for  rehearing  was  filed  Within 
two  months  after  the  Commission’s  report  upon 
oral  argument  and  reconsideration,  and  examina¬ 
tion  of  the  second  petition  for  rehearing  (j®.  41- 
49)  will  show  that  it  does  not  set  up  facts  c^mpa- 
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rable  to  those  in  the  grain  ease.  The  grain  ease 
was  the  first  and  only  case  in  which  the  Supreme 
Court  has  set  aside  an  order  of  the  Commission  on 
the  ground  that  it  had  denied  a  rehearing.  It  was 
an  extreme  case.  The  Court’s  decision  itself  dis¬ 
tinguishes  it  from  the  ordinary  case  of  denial  of 
rehearing,  partly  in  the  language  already  quoted, 
and  partly  in  the  following  language : 

It  is  said  that  “in  performing  its  legis¬ 
lative  function  of  prescribing  reasonable 
rates,  the  Commission  necessarily  projects 
into  the  future  the  results  of  a  decision 
based  on  the  conditions  disclosed  in  the 
fecord”,  and  that  its  determination  “can- 
hot  reflect  accurately  fluctuating  condi¬ 
tions.”  These  suggestions  would  be  ap¬ 
propriate  in  relation  to  ordinary  applica¬ 
tions  for  rehearing,  but  are  without  force 
when  overruling  economic  forces  have  made 
the  record  before  the  Commission  irrespon¬ 
sive  to  present  conditions.  This  is  not  the 
usual  case  of  possible  fluctuating  condi¬ 
tions,  but  of  a  changed  economic  level  (pp. 
261-262). 

This  distinction  is  emphasized  in  the  subsequent 
decision  in  TJ.  S.  v.  Northern  Pacific  By .,  288  U.  S. 
490,  a  suit  brought  under  the  Urgent  Deficiencies 
Act  by  the  Northern  Pacific  and  other  railroads 
to  set  aside  and  enjoin  the  enforcement  of  a  Com¬ 
mission  order  establishing  rates  on  petroleum 
from  the  mid-continent  field  to  destinations  in 
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western  Minnesota  and  North  Dakota.  TJie  car¬ 
riers  7  petition  charged,  inter  alia  that  the  Commis¬ 
sion  abused  its  discretion  in  refusing  to  reopen  the 
case  and  to  receive  proof  of  changes  in  economic 
conditions  arising  after  the  close  of  the  evidence. 
The  District  Court  sustained  this  charge  ind  set 
aside  the  order.  Upon  appeal  the  Suprem^  Court 
reversed.  There  the  carriers  urged  that  the  deci¬ 
sion  in  the  grain  case  required  the  Court  to  hold 
that  the  Commission’s  refusal  to  reopen  tpe  pro¬ 
ceeding  was  an  abuse  of  discretion.  “That  case, 
however”,  the  Court  said,  “exhibited  a  substan¬ 
tially  different  state  of  facts. 7  7  The  Court  further 
said — 

The  decision  in  the  Santa  Fe  [grain]  case 
is  not  to  be  extended  to  require  a  rehearing 
in  every  rate  case  for  changed  economic 
conditions,  *  *  *. 

The  resemblance  between  the  case  at  bar  $nd  the 
grain  case  is  remote;  indeed  the  facts  are  so  dif¬ 
ferent  there  is  hardly  any  similarity.  H^re,  the 
second  petition  for  rehearing,  after  alleging  that 
the  Commission  committed  a  number  of  errors — 
with  which  the  Court  is  not  here  concerned — set 
up,  in  substance,  the  deepening  of  the  depression 
in  the  Maine  potato  industry.  It  did  not  allege  any 
change  in  the  basic  or  relevant  transportation  con¬ 
ditions,  such  as  the  length  of  the  haul,  the  quantum 
of  the  service  performed,  the  cost  thereoi,  com¬ 
parative  rates,  and  other  factors  entering  ipto  the 
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question  of  reasonableness.  These  were  the  same, 
and  it  is  true  that  the  applicable  rate,  though  it 
was  an  increase  over  the  rate  formerly  in  effect, 
was  still  lower  than  many  comparable  potato  rates 
prescribed  by  the  Commission  as  reasonable  (R.  27, 
38-39). 

The  question  presented  to  the  Commission  was 
purely  administrative — the  reasonableness  of  cer¬ 
tain  freight  rates  on  potatoes,  a  question  not  of  law 
but  of  fact,  confided  by  Congress  to  the  Commis¬ 
sion.  In  determining  such  a  question  the  weight 
of  the  evidence  is  for  the  Commission. 

The  value  of  such  evidence  necessarilv 
varies  according  to  circumstances,  but  the 
weight  to  be  given  it  is  peculiarly  for  the 
body  experienced  in  such  matters  and  famil¬ 
iar  with  the  complexities,  intricacies,  and 
history  of  rate-making  in  each  section  of  the 
country. — hit  erst  ate  Commerce  Comm.  v. 
Louis.  &  Nash.  R.  R.,  227  U.  S.  88,  98. 

So  that  the  Commission  could  regard  as  true 
the  allegations  in  the  petition  for  rehearing  of  the 
deepening  of  the  economic  depression  in  the  Maine 
potato  industry  and,  weighing  the  allegations  as 
though  they  were  proved  by  evidence,  appropri¬ 
ately  reach  the  conclusion  that  other  evidence  in 
the  case  was  of  greater,  and  controlling,  weight, 
and  deny  the  second  petition  for  rehearing. 

The  Commission’s  denial  of  appellants’  second 
petition  for  rehearing  was  not  a  denial  of  a  full 
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and  fair  hearing,  but  was  an  appropriate  exercise 
of  the  discretion  conferred  by  section  16a,  Inter¬ 
state  Commerce  Act,  to  grant  a  rehearing  “if 
sufficient  reason  therefor  be  made  to  appear.” 

II 

The  Commission  fully  performed  its  ministerial  duties 

There  is  no  contention  by  appellants  that  the 
Commission  declined  to  take  jurisdiction  of  their 
complaints  or  to  exercise  that  jurisdiction,  or  that 
it  failed  or  refused  to  decide  all  the  issues  raised 
by  the  pleadings.  Their  argument,  admittipg  that 
the  Commission  did  determine  all  the  issues,  re¬ 
volves  around  the  contention  that  in  deciding  the 
principal  issues,  namely,  the  alleged  unreasonable¬ 
ness  of  the  potato  rates  to  Searsport,  the  Com¬ 
mission  did  not  fully  comply  with  section  15a  of 
the  Interstate  Commerce  Act  and  did  not  give 
effect  to  the  policy  declared  in  section  500  of  the 
Transportation  Act  of  1920.  They  say  thes^  statu¬ 
tory  provisions  set  up  a  standard  which  th[e  Com¬ 
mission  is  bound  to  follow  in  determining  ijhe  rea¬ 
sonableness  of  interstate  rates,  that  the  Commission 
did  not  do  so  in  this  case,  and  that  the  Writ  of 
mandamus  lies  to  compel  a  decision  in  accordance 
with  the  statutory  requirements.  The  ari^ument 
is  unsound  because  it  is  based  upon  a  misconstruc¬ 
tion  and  misconception  of  the  statutory  provisions 
referred  to,  and  is  without  merit  for  the  reason 
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that  the  Commission  complied  with  these  provi¬ 
sions  so  far  as  they  were  applicable. 

(a)  The  Commission  complied  with  section  15a  so  far  as 
1  applicable  to  the  issues  before  it 

Transportation  Act,  1920  (c.  91,  41  Stat.  456, 
sec.  422,  p.  488),  added  section  15a  to  the  Inter¬ 
state  Commerce  Act  as  one  of  the  many  provisions 
then  adopted  for  the  purpose  of  developing  and 
maintaining  an  adequate  railway  transportation 
system  for  the  United  States.  It  contained  a 
4 4 rule  of  rate  making’'  which  required  the  Com¬ 
mission  to  adjust  rates  so  that  the  railroads  as  a 
whole,  of  in  groups,  under  the  circumstances  set 
out  in  the  section,  would  earn  a  fair  return.  Com¬ 
plementary  to  this  rule  of  rate  making  was  the 
44 recapture  clause”  under  which  the  government 
w'ould  take  back  one-half  of  all  revenue  in  excess 
of  a  fair  return.  Shortly  after  its  passage  the 
Commission  authorized  general  nation-wide  in¬ 
creases  in  freight  rates  ranging  from  25  to  40  per¬ 
cent  and  also  increases  in  passenger  fares  generally 
throughout  the  country.  The  history  and  purpose 
of  the  section  are  developed  in  Railroad  Commis¬ 
sion  of  Wisconsin  v.  C.,  B .  &  Q.  R.  R.,  257  U.  S. 
563;  Dayton-Goose  Creek  Ry.  v.  United  States ,  263 
U.  S.  456 ;  New  England  Divisions  case ,  261  U.  S.. 
184 ;  Louisiana  v.  United  States ,  290  U.  S.  70.  See 
also  Florida  v.  United  States,  282  U.  S.  194  and 
292  U.  S.  1 ;  Texas  v.  United  States,  292  U.  S.  522. 


The  section  was  amended  by  Emergency  Rail¬ 
road  Transportation  Act,  1933  (c.  91,  48  Sjat.  211, 

approved  June  16, 1933),  so  as  to  read  as  follows : 

(1)  When  used  in  this  section  the  term 
“ rates”  means  rates,  fares,  and  Charges, 


and  all  classifications,  regulations,  aijd  prac¬ 
tices  relating  thereto. 

(2)  In  the  exercise  of  its  power  to  pre¬ 
scribe  just  and  reasonable  rates  the  Commis¬ 
sion  shall  give  due  consideration, !  among 
other  factors,  to  the  effect  of  rates  J  on  the 
movement  of  traffic ;  to  the  need,  in  the  pub¬ 
lic  interest,  of  adequate  and  efficient  Railway 
transportation  service  at  the  lowest  cCst  con¬ 
sistent  with  the  furnishing  of  such  service ; 
and  to  the  need  of  revenues  sufficient  to 
enable  the  carriers,  under  honest,  economi¬ 
cal,  and  efficient  management,  to  provide 
such  service.  j 

The  important  changes  made  by  the  1^33  Act 
were  (1)  the  revision  of  the  rule  of  rate-making; 
(2)  the  repeal  of  the  recapture  clause.  We  bre  not 
here  concerned  with  (2).  The  change  in  (lj)  is  ex¬ 
plained  in  Florida  v.  United  States ,  292  U.  IS.  1,  6, 
as  follows :  j 

The  requirement  imposed  by  Transporta¬ 
tion  Act,  1920,  for  the  adjustment  of  rates 
according  to  rate  groups  was  abolished  and 
in  substitution  the  Commission  was  directed 
to  give  due  consideration  to  the  factors 
which  are  specified  in  the  section  as 
amended.  Thus  the  Commission  is  io  con- 
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sider,  among  other  factors,  “the  effect  of 
rates  on  the  movement  of  traffic” ;  “the  need, 
in  the  public  interest  of  adequate  and  effi¬ 
cient  railway  transportation  service  at  the 
lowest  cost  consistent  with  the  furnishing  of 
such  service”;  and  “the  need  of  revenues 
sufficient  to  enable  the  carriers,  under 
honest,  economical,  and  efficient  manage¬ 
ment,  to  provide  such  service.” 

The  report  of  the  House  Committee  (No.  193, 
73d  Cong.,  1st  Sess.,  p.  30),  speaking  of  this 
change,  said : 

It  is  difficult  to  conceive  of  a  reasonable 
rate  which  wTould  ignore  any  one  of  these 
considerations.  The  Commission  as  a  fair 
and  impartial  body  acting  for  the  Congress 
will  continue  to  give  consideration  to  these 
factors.  In  the  case  of  the  power  given  to 
the  Commission  to  prescribe  just  and  rea¬ 
sonable  rates  the  committee  does  not  believe 
that  it  is  necessary  to  encumber  the  statutes 
with  further  language  wThieh  might  be  man¬ 
datory  in  terms,  but  which  could  add 
nothing  further  to  the  plain  duty  of  the 
Commission  under  the  law,  and  which  might 
be  interpreted  to  imply  a  distrust  of  the 
Commission  in  prescribing  just  and  reason¬ 
able  rates.  The  Commission  will  and  must 
give  consideration  to  all  facts  developed  on 
the  record  and  see  to  it  that  the  record  is 
enlightening  as  to  such  factors  as  are  men¬ 
tioned  in  the  first  section  of  this  bill. 
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The  Commission  has  interpreted  the  ajnended 
•section  as  having  the  same  broad  purpose  and  im¬ 
posing  upon  it  the  same  ultimate  responsibilities  as 
the  original  section.  In  Gasoline  from  San  Fran¬ 
cisco  Bay  Points,  198  I.  C.  C.  683,  697,  decided  Feb¬ 
ruary  6,  1934,  the  Commission  said : 

The  broad  purpose  of  and  ultimate  re¬ 
sponsibilities  imposed  upon  us,  by  both  the 
old  and  the  new  section  15a  (2)  are  tb|e  same, 
namely,  in  prescribing  rates  to  give  4  4  due 
consideration  *  *  *  to  the  need  of  rev¬ 
enues  sufficient  to  enable  the  carrier^,  under 
honest,  economical,  and  efficient  manage¬ 
ment,  to  provide  *  *  *  adequate  and  ef¬ 
ficient  railway  transportation  service.” 

The  Supreme  Court  has  given  the  new  section 
the  same  interpretation.  Speaking  through  Mr. 
Chief  Justice  Hughes,  in  Florida  v.  United  States, 
292  U.  S.,  pages  7  and  8,  the  Court,  after  observing 

that  4  4  the  substituted  rule  of  rate  making  by  its 

\ 

express  terms  emphasizes  the  carriers’  bee d  of 
adequate  revenues,  ’  ’  said : 

The  new  Act  discloses  no  intention  to 
weaken  national  control  for  essential  na¬ 
tional  purposes  over  the  railway  system  of 
the  country.  It  was  rather  designed  to  aid 
that  control  in  the  light  of  the  depressed 
economic  condition  of  the  railways. 

In  view  of  the  broad  intent  and  purpose  of  both 
the  old  and  the  new  section  15a,  to  adjust  railway 
rates  so  that  they  would  yield  sufficient  revenues  to 
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enable  the  railroads  to  provide  adequate  and  effi¬ 
cient  railway  transportation  service  it  seems  clear 
that,  its  application  to  appellants’  case  before  the 
Commission  would  tend  toward  a  result  opposite 
to  that  sought  by  them.  For  appellants  sought  the 
reduction  of  the  proportional  rate  to  the  port  in 
order  to  bring  about  a  lower  aggregate  charge  for 
the  transportation  partly  by  rail  and  partly  by 
water,  diverting  the  traffic  from  the  existing  all¬ 
rail  routes,  and  reducing  the  revenues  of  the  car¬ 
riers  forming  the  all-rail  routes.  (See  report, 
R.  25.)  The  application  of  section  15a  to  this 
situation  would  tend  to  support  the  conclusion 
reached  bv  the  Commission,  rather  than  show  that 
the  Commission  failed  to  follow  it. 

Overlooking  the  broad  purpose  of  the  section 
and  the  ultimate  responsibilities  which  it  imposes 
upon  the  Commission,  appellants  extract  one  clause 
therefrom,  namely,  “the  effect  of  rates  on  the 
movement  of  traffic”  and  say  that  the  Commission 
failed  to  give  due  consideration  to  this  clause  and 
thereby  failed  to  perform  its  ministerial  duty. 
But  the  Commission’s  report  clearly  shows  that  it 
did  give  consideration  to  this  factor  (R.  24,  35,  36). 
Moreover,  it  is  to  be  noted  that  section  15a  merely 
requires  that  the  Commission  shall  give  due  con¬ 
sideration,  among  other  factors ,  to  the  three  fac¬ 
tors  specified,  thereby  recognizing  that  there  are 
other  factors  entering  into  the  question  of  the  rea¬ 
sonableness  of  rates,  and  the  statute  does  not  specify 
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what  weight  the  Commission  shall  give  to  any  of 
these  factors.  The  Commission  has  held  that  the 
weight  to  be  given  to  the  respective  factors  de¬ 
pends  upon  the  facts  presented.  In  General  Bate 
Level  Investigation ,  1933, 195  I.  C.  C.  5,  61J  it  said: 


The  first  two  factors  specified  in  pat  sec¬ 
tion  are  elements  to  be  considered  \n  deter¬ 
mining  the  value  of  the  service  to  tfcie  ship¬ 
per.  Adequate  and  efficient  railway  trans¬ 
portation  service  is  important  notj  only  to 
the  public  in  general  but  to  the  shipper  in 
particular.  The  third  factor  relates  solely 
to  the  revenue  needs  of  the  carriers.  The 
weight  to  be  given  to  the  respective  factors 
specified  in  that  section  depends  upon  the 
facts  presented. 

It  is  manifest  that  the  new  section  15a  kioes  not 
necessarily  require  the  Commission  to  reduce  any 
rate.  It  does  not  control  the  Commission’s  dis¬ 
cretion  in  the  determination  of  rates.  It  simply 
requires  the  Commission,  in  the  exercise  of  its 
power  to  prescribe  just  and  reasonable  rates,  to 
consider  certain  factors,  among  others.  In  the 


present  case  there  is  nothing  to  show  that  Ijhe  Com¬ 
mission  did  not  consider  these  factors.  Oi^  the  cc  n- 


trary,  the  reports  of  the  Commission  !  indicate 
clearly  that  it  did,  including  the  factor  [particu¬ 
larly  ref  erred  to  by  appellants.  In  the  first  report 
Division  3  said,  among  other  things  (R.  |>6) : 

Complainants  point  out  that  all-ifail  rates 
from  Maine  producing  points  are  substan- 
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tially  higher  to  such  important  eastern 
markets  as  Philadelphia,  Baltimore,  and 
Norfolk  than  from  important  potato-pro¬ 
ducing  districts  in  Wisconsin,  although 
Maine  has  a  material  advantage  in  distance. 
They  contend  that  the  bulk  of  the  Maine 
crop  must  be  sold  in  these  markets  and  in  the 
territory  tributary  thereto  and  that  it  is 
only  by  the  use  of  economical  rail  and  water 
transportation  that  Maine  producers  ean 
hope  to  dispose  of  their  production  at  such 
points.  The  record  is  not  convincing  that 
the  present  rates  to  Searsport,  coupled  with 
the  low  water  rates  from  that  port,  are  at 
such  a  level  as  to  interfere  materiallv  with 

J 

the  movement  of  Maine  potatoes  in  com¬ 
petition  with  those  from  Wisconsin. 

At  the  oral  argument  counsel  for  complainant 
emphasized,  among  many  other  things,  “the  neces¬ 
sity  of  the  Searsport  route”  in  the  distribution  of 
Maine  potatoes,  and  the  testimony  of  complain¬ 
ants’  witnesses  as  to  “inability  to  market  the  crop 
under  the  all-rail  rates  and  the  necessity  for  a  cheap 
wrater  route”  (R.  385).  This  w^as  answered  by 
counsel  for  defendant,  who  asserted  that  “after  the 
rates  to  Searsport  had  been  increased,  a  greater 
volume  moved  through  Searsport  than  prior  to  the 
increase”  (R.  391).  In  its  report  the  Commis¬ 
sion  said  (R.  40) : 

We  have  carefully  considered  all  the  evi¬ 
dence  of  record  and  especially  those  matters 
stressed  at  the  oral  argument. 
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Section  1  of  the  Interstate  Commerce  Act  re¬ 
quires  all  rates  to  be  just  and  reasonable  and  sec¬ 
tion  15  (1)  authorizes  the  Commission  to  prescribe 
reasonable  rates  whenever  it  finds,  after  fxill  hear¬ 
ing,  that  the  rates  are  unreasonable.  But  the 
Commission’s  power  to  reduce  rates  is  dependent 
upon  its  finding  of  unreasonableness  or  olfher  un¬ 
lawfulness.  Here,  in  the  exercise  of  its  statutory 
right,  the  carrier  increased  its  potato  |ates  to 
Searsport.  Shortly  thereafter  the  complaint  was 
filed  with  the  Commission  alleging  that  t^iese  in¬ 
creased  rates  were  unreasonable.  After  full  hear¬ 
ing  and  upon  consideration  of  all  the  ejvidence, 
the  Commission  found  that  the  increased  rates 
were  not  unreasonable  or  otherwise  unlawful. 
Upon  this  finding  it  was  without  power  to  reduce 
the  rates  or  to  establish  a  lower  proportional  or 
other  lower  rate  in  any  form.  It  was  !  without 
authority  to  base  a  finding  of  unreasonableness  of 
the  rate  solely  on  the  ground  of  depressed  economic 
conditions  in  the  Maine  potato  industry.  Cf. 
Ann  Arbor  R.  Co .  v.  United  States,  281  U.  S.  658. 

In  their  brief  appellants  stress  the  healthy 
financial  condition  of  the  Bangor  &  Arjoostook, 
saying  it  had  recapturable  excess  income  under 
the  original  section  15a,  and  argue  that  the  Com¬ 
mission,  in  determining  the  reasonableness  of  the 
particular  rates  in  issue,  did  not  consider  the  total 
or  aggregate  revenues  of  the  carrier  from  all  traf¬ 
fic.  This,  too,  was  stressed  at  the  oral  argument 
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(R.  387,  389,  393-394).  But  the  original  section 
15a  itself,  in  paragraph  17,  provided  that  no  ship¬ 
per  should  be  entitled  to  recover  reparation  4  4  upon 
the  sole  ground  that  any  particular  rate  may  re¬ 
flect  a  proportion  of  excess  income  to  be  paid  by 
the  carrier  to  the  Commission  in  the  public  interest 
under  the  provisions  of  this  section.”  In  Dayton - 
Goose  Creek  By.  v.  U.  S .,  263  U.  S.  456,  481,  Chief 
Justice  Taft  said  that  this  last  clause  “prevents 
the  shipper  from  objecting  to  a  particular  rate 
otherwise  reasonable,  on  the  ground  that  the  net 
return  from  the  whole  bodv  of  rates  is  in  excess 
of  a  fair  percentage  of  profit,  a  circumstance  that 
was  never  relevant  in  such  an  inquiry,  *  *  *.” 

(Italics  ours.)  In  the  same  case,  at  page  480,  it 
was  further  said  that  the  statute  did  not  require 
that  the  net  return  from  all  the  rates  should  affect 
the  reasonableness  of  a  particular  rate  or  a  class  of 
rates.  “In  such  an  inquiry,”  the  Chief  Justice 
said,  “the  Commission  may  have  regard  to  the 
service  done,  its  intrinsic  cost,  or  a  comparison  of 
it  with  other  rates,  and  need  not  consider  the  total 
net  return  at  all."  (Italics  ours.)  Page  482  of 
the  opinion  quotes  from  Interstate  Commerce 
Commission  v.  Union  Pacific  B.  B.  Co.,  222  U.  S. 
-541,  549,  as  follows : 

Where  the  rates  as  a  whole  are  under  con¬ 
sideration,  there  is  a  possibility  of  deciding, 
with  more  or  less  certainty,  w’hether  the 
total  earnings  afford  a  reasonable  return. 
But  whether  the  carrier  earned  dividends 


or  not  sheds  little  light  on  the  questioh.  as  to* 
whether  the  rate  on  a  particular  article  is 
reasonable.  For,  if  the  carrier’s  total  in¬ 
come  enables  it  to  declare  a  dividend,  that 
would  not  justify  an  order  requiring  it  to 
haul  one  class  of  goods  for  nothing,  or  for 
less  than  a  reasonable  rate.  On  the:  other 
hand,  if  the  carrier  earned  no  dividend,  it 
would  not  have  warranted  an  order  fixing 
an  unreasonably  high  rate  on  such  article. 

The  Commission  obeyed  section  15a,  as  far  as  it 
goes,  by  considering  the  factors  there  specified,  in¬ 
cluding  the  one  particularly  stressed  by  appellants. 
There  was  no  failure  by  the  Commission  tjo  per¬ 
form  its  statutory  duties  in  this  respect. 

(b)  Section  500,  Transportation  Act,  puts  no  njandate 
upon  the  Commission  to  foster  water  transportation 


by  requiring  unreasonably  low  rail  rates  to  thp  ports 

Appellants  rely  upon  the  first  paragraph  qf  Sec¬ 
tion  500,  Transportation  Act,  1920  (41  Stat.  499, 
U.  S.  C.,  tit.  149,  sec.  142),  which  reads  as  fellows: 

It  is  hereby  declared  to  be  the  policy  of 
Congress  to  promote,  encourage,  and  develop 
water  transportation,  service,  and  facilities 
in  connection  with  the  commerce  of  the 
United  States,  and  to  foster  and  preserve  in 
full  vigor  both  rail  and  water  transporta¬ 
tion. 


Even  if  the  plain  language  applicable  to  both 
rail  and  water  transportation  could  be  rdad  as 
though  Congress  had  declared  merely  an  intention 
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to  promote  water  transportation,  it  cannot  be  as¬ 
sumed  that  Congress  intended  to  promote  water 
transportation  by  requiring  unreasonably  low  rail 
rates  to  the  ports.  The  Commission  found  upon 
the  entire  record  that  the  rail  rates  on  potatoes  to 
Searspoft  were  not  unreasonable — that  such  rates 
wTere  even  lower  than  the  Commission  itself  had 
prescribed  on  potatoes  in  other  cases.  This  finding 
having  been  made  after  full  hearing  and  upon  sub¬ 
stantial  evidence,  it  follows  as  a  matter  of  law  that 
these  rates  are  reasonable  rates.  I.  C.  C.  v.  Dela¬ 
ware,  L.  &  W.  E .  j R.,  220  U.  S.  235,  251-252; 
United  States  v.  Erie  E.  E.,  280  U.  S.  98,  102; 
I.  C.  C.  v.  Union  Pacific  E.  E.,  222  IT.  S.  541,  550 ; 
Los  Angeles  Switching  Case,  234  IT.  S.  294,  311. 

Manifestly  Section  500  does  not  require  the  Com¬ 
mission.  to  reduce  rail  rates  which  it  finds  to  be 
reasonable,  in  order  to  foster  water  transportation. 
In  Mississippi  Valley  Barge  Co.  v.  U.  S.,  292  IT.  S. 
282,  at  page  288,  the  Court  said : 

The  most  that  it  can  mean,  unless,  conceiv¬ 
ably,  in  circumstances  of  wanton  or  mali¬ 
cious  injury,  is  that  where  carriers  by  rail 
and  w’ater  are  brought  within  the  range  of 
the  regulatory  powers  of  the  Commission,  as 
e.  g.,  in  establishing  through  routes  or  joint 
rates,  there  shall  be  impartial  recognition 
and  promotion  of  the  interests  of  all. 

Here  the  appellants  suggest  the  presence  of  cir¬ 
cumstances  of  wanton  or  malicious  injury,  assert¬ 
ing,  on  page  3  of  their  brief,  that  the  carrier  ad- 
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mitted  that  the  purpose  of  the  increase  in  the 
potato  rates  to  Searsport  was  to  “ check7 7  and 
“block”  the  water  transportation  and  offered  this 
purpose  as  a  justification  for  the  increase,  refer¬ 
ring  to  R.  282-283.  These  pages  of  the  record 
reproduce  the  testimony  of  Witness  Todd,  presi¬ 
dent  of  the  Bangor  &  Aroostook  Railroad.  Though 
admitting  that  his  company  was  not  trying  to  see 
the  water  movement  continue,  he  did  not  admit  that 
the  purpose  of  the  increase  was  to  check  or  block 
the  movement.  The  Commission’s  finding  in  this 
regard  is  as  follows  (R.  24-25)  : 

Defendant  states  that  from  a  study  made 
by  it  of  rates  in  effect  to  Searsport  pjdor  to 
August  18,  1932,  it  came  to  the  conclusion 
that  the  rates  from  Aroostook  County  were 
on  an  unduly  low  basis,  particularly  so 
when  compared  with  all-rail  rates  on  pota¬ 
toes  from  Aroostook  County  to  destinations 
in  official  territory  found  not  unreasonable 
in  Aroostook  County  Cham .  of  Com.  v  Aber¬ 
deen  &  B.  B.  Co .,  147  I.  C.  C.  627,  and  also 
as  compared  with  rates  on  potatoes  pre¬ 
scribed  by  us  in  other  sections  of  the  coun- 
try.  It  stated  that  the  routing  of  shipments 
via  Searsport  resulted  in  a  serious  lpss  of 
traffic  to  connecting  rail  lines  and  reghlated 
water  carriers  which  they  had  enjoyed  in 
previous  years ;  that  in  all  seasons  prior  to 
1931-32  there  had  been  an  orderlv  di^tribu- 
tion  of  potatoes  at  markets  or  destination  by 
the  usual  channels  of  transportation;  and 
that  during  the  last  shipping  season!  large 
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quantities  of  potatoes  were  4  ‘  dumped  ”  by 
unregulated  steamers  at  destination,  with 
resulting  demoralization  of  the  potato  mar¬ 
ket.  Accordingly,  effective  August  18, 1932, 
the  rates  were  increased  to  the  present 
basis. 

Aside  from  the  motive  of  the  carrier  in  increas¬ 
ing  the  fates,  it  is  clear  that  it  was  entitled  to  the 
increased  rates  if  they  were  not  unreasonable.  Cf. 
Southern  Pacific  Co.  v.  Interstate  Com.  Comm., 
219  U.  S.  433. 

The  water  carriers  from  Searsport  were  not 
within  the  range  of  the  regulatory  powers  of  the 
Commission,  but,  as  found  in  the  Commission’s 
report,  they  are  4 ‘unregulated.”  Moreover,  the 
complaints  did  not  ask  that  the  Commission  estab¬ 
lish  through  routes  and  joint  rates  over  the  rail- 
and-water  route  through  Searsport.  The  sole 
issue  presented  by  the  complaints,  so  far  as  rates 
were  concerned,  was  whether  the  rail  rates  to 
Searsport  were  reasonable.  They  were  alleged  by 
the  coihplainants  to  be  unreasonable  and  this  was 

i 

denied  by  the  carrier.  Upon  consideration  of  all 

the  evidence  and  of  the  arguments  of  counsel  the 

Commission  found  that  thev  were  not  unreason- 

•/ 

able.  There  is  nothing  in  the  Congressional  decla¬ 
ration  of  policy  which  requires  the  Commission 
to  depart  from  usual  standards  in  testing  the  rea¬ 
sonableness  of  rail  rates  applicable  to  ports  of 
transshipment,  or  that  requires  the  fixation  of  a 
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rail  rate  lower  than  reasonable  in  order  to  Encour¬ 


age  the  movement  of  traffic  by  water.  The 


discre¬ 


tion  of  the  Commission  in  making  its  fincjing  of 
reasonableness  or  unreasonableness  of  rail  ljates  is 
not  taken  away  or  controlled  by  Section  50d.  See 
Mississippi  Valley  Barge  Co.  Case ,  supra,  also 


Youngstown  Sheet  &  Tube  Co.  v.  TJ.  S.,  7  F. 
33,  affirmed  295  U.  S.  476. 

Appellants’  major  premise  in  the  court 


Supp. 


below 


necessarily  was  that  the  statute  is  clear  ar|d  that 
the  Commission  has  refused  or  failed  to  follow 
its  plain  requirements.  But  the  matter  ‘us  not 
beyond  peradventure  clear”  and  therefore j  under 
the  authority  of  United  States  ex  rel.  Chicago 
Great  Western  B.  B.  Co.  v.  I.  C.  C.,  294  U.  S.  50, 
63,  and  many  previous  decisions,  the  wrif  does 
not  lie. 

CONCLUSION 

The  judgment  of  the  Court  below  should  be 
affirmed. 

J.  Stanley  Payne, 

Assistant  Chief  Counsel ,\ 
Interstate  Commerce  Commission. 

Daniel  W.  Knowlton, 

Chief  Counsel,  Interstate 

Commerce  Commission,  Of  Counsel. 

September  1936. 
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IN  THE 

{Bnttefc  States  Court  of  Appeals 

FOE  THE  DISTRICT  OF  COLUMBIA 
April  Term  1936.  No.  6690.  MandaiJius. 


United  States  of  America,  ex  rel.  Maine  Potato 
Growers  &  Shippers  Association,  et  al.,  Relators 
and  Appellcmts, 


Interstate  Commerce  Commission,  Respondent  and 

Appellee,  and 

Bangor  and  Aroostook  Railroad  Company,  et  al., 

Interveners  and  Appellees. 

Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  to  Review  a  Judg¬ 
ment  Dismissing  a  Petition  for  a  Writ  6f  Man¬ 
damus. 

______ 

BRIEF  FOR  BANGOR  AND  AROOSTOOK)  RAIL¬ 
ROAD  COMPANY,  ET  AL.,  INTERVENERS 
AND  APPELLEES. 

L 

STATEMENT  OF  THE  CASE. 

This  appeal  is  from  a  judgment  of  the  cou^t  below 
dismissing,  after  hearing,  the  petition  of  the  Appel¬ 
lants  by  which  they  sought  the  issuance  of  a  writ  of 
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mandamus  to  require  the  Appellee,  Interstate  Com¬ 
merce  Commission,  to  reopen  and  grant  a  rehearing  in 

a  cause  finally  determined  bv  it  in  1934. 

*  •/ 

The  proceeding  before  the  Commission  was  begun 
by  the  filing  by  the  Appellants  of  complaints  seeking  a 
reduction  in  freight  rates  on  potatoes  moving  over  the 
lines  of  the  intervener,  Bangor  &  Aroostook  Railroad 
Company,  from  origin  points  in  Northern  Maine  to 
Searsport,  located  on  the  eastern  coast  of  the  state. 
The  complaints  alleged  that  the  rates  charged  by  the 
railroad  were  unreasonable,  and  also  unduly  prejudi¬ 
cial  to  Searsport.  Answer  was  filed  by  the  railroad, 
denying  the  allegations  of  the  complaints.  Other  car¬ 
riers,  both  rail  and  water  and  subject  to  the  regulatory 
power  of  the  Interstate  Commerce  Commission,  were 
permitted  to  intervene  and  participated  in  the  hearing 
of  the  cause.  In  conformity  to  its  practice,  the  Com¬ 
mission  designated  one  of  its  examiners  to  take  testi¬ 
mony  in  the  cause  and  report  his  recommendations  to 
the  Commission.  Six  full  days  were  devoted  to  the 
taking  of  such  testimony  as  the  parties  desired  to  offer. 
Thereafter,  briefs  were  filed  on  behalf  of  all  parties  in 
interest ;  a  proposed  report  was  filed  by  the  examiner, 
to  which  exceptions  were  filed  by  all  parties;  on  July 
20, 1933,  a  report  and  decision  was  rendered  by  a  Divi¬ 
sion  of  the  Commission,  finding  the  assailed  rates  not 
unreasonable  or  otherwise  unlawful  as  alleged;  and, 
thereupon,  on  the  same  date,  an  order  was  entered  dis¬ 
missing  the  complaints. 

On  September  9, 1933,  a  petition  was  filed  by  the  Ap¬ 
pellants  seeking  a  reopening  and  reconsideration  of 
the  cause,  and  for  oral  argument  before  the  entire  Com¬ 
mission.  Reply  to  this  petition  was  filed  by  the  inter¬ 
vener-appellees  herein.  This  petition  was  denied,  but 


3 


the  Commission  subsequently,  on  its  own  motion,  re¬ 
opened  the  cause  and  heard  oral  arguments  cn  March 
7,  1934.  On  September  28,  1934,  a  report  and 
was  rendered  by  the  Commission,  affirming 


decision 
pie  deci¬ 


sion  of  the  Division.  On  November  24,  1934,  j|t  further 
petition  was  filed  by  the  Appellants,  seeking  a  reopen¬ 
ing  and  rehearing  of  the  cause.  Reply  denying  the  alle¬ 
gations  of  this  petition  was  filed  by  the  intervener-ap¬ 
pellees  on  December  11, 1934,  and  thereafter,  o:i  Febru¬ 
ary  4,  1935,  the  petition  was  denied. 

The  purpose  of  the  proceeding  in  the  court  below 
was  to  obtain  an  order  directing  the  Commission  to 
vacate  its  decision  and  order  and  grant  a  rehearing 
of  the  cause. 


II. 

SCOPE  OF  THE  PETITION  FOR  A  WRIT  OF 

MANDAMUS. 

The  petition  of  the  relators,  Appellants  herein,  in¬ 
volves  the  reports,  decisions  and  orders  of  tb[e  Inter¬ 
state  Commerce  Commission  as  made,  rendered  and 
entered  by  it  in  respect  of  the  following  con  plaints: 

Maine  Potato  Growers  &  Shippers  Association 
v.  Bangor  <&  Aroostook  Railroad  Company, 
I.  C.  C.  Docket  No.  25511  (195  I.  C.IC.  375; 
2041.  C.  C.  115). 

Bk 


Town  of  Sear  sport,  Maine,  et  al,  v. 
Aroostook  Railroad  Company,  I.  C.  C 
No.  25679  (195  I.  C.  C.  375;  204  I.  C. 


ngor  <& 
Docket 
p.  115). 

The  petition  purports  to  be  one  for  a  writ  of  manda¬ 
mus  requiring  the  Commission  to  perform  a  ministerial 
duty,  but  it  appears  to  be  in  fact  an  attempt  to  appeal 
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from,  and  to  have  the  Court  review  and  set  aside,  deci¬ 
sions  and  orders  of  the  Interstate  Commerce  Commis¬ 
sion,  rendered  and  entered  by  it.  The  petition  prays 
that  the  Court  issue  4  4  a  peremptory  writ  of  mandamus 
commanding  the  respondent  to  set  aside,  vacate,  and 
annul  its  order  dated  July  20, 1933,  dismissing  the  com¬ 
plaints  of  relators  in  Nos.  25511  and  25679;  to  set  aside, 
vacate,  and  annul  its  order  dated  February  4,  1935, 
denying  the  petition  of  relators  for  further  hearing  in 
the  proceedings;  and  commanding  and  directing  re¬ 
spondent  forthwith  to  reopen  the  proceedings  in  Nos. 
25511  and  25679  and  grant  a  further  hearing  therein, 
and  to  dispose  of  the  complaints  on  their  merits  in  con¬ 
formity  with  the  statutory  requirements  and  mandate 
of  Congress”. 

The  petition  itself,  and  the  replies  of  the  relators  to 
the  answers  of  the  Interstate  Commerce  Commission 
and  of  the  interveners,  clearly  show  the  real  claim  of 
the  relators  to  be  that  the  Commission  erred  in  its  re¬ 
ports,  conclusions,  decisions  and  orders. 

III. 

THE  PROCEEDINGS  IN  THE  COURT  BELOW. 

In  the  court  below  (in  addition  to  the  petition  for  a 
writ  of  mandamus,  the  answers  thereto,  the  replies  and 
the  rejoinders),  the  entire  record  before  the  Commis¬ 
sion  was  received  in  evidence  and  forms  a  part  of  the 
Bill  of  Exceptions  and  of  the  Record  on  Appeal;  this 
includes  the  complaints  filed  with  the  Interstate  Com¬ 
merce  Commission  and  the  answers  thereto  (R.  Vol.  I, 
pp.  182-191),  the  transcript  of  oral  testimony  and  of 
exhibits  wherein  it  is  stated  (R.  Vol.  I,  pp.  192-194) 
that  the  issue  in  complaint  bearing  Docket  No.  25511 
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is  that  the  rates  for  the  transportation  of  potatoes,  in 
carloads,  from  stations  on  the  Bangor  and  Ajroostook 
Railroad  in  Maine  to  Searsport,  Maine,  for !  further¬ 
ance  by  water,  were  and  are  unreasonable,  and  that  the 
issues  in  complaint  given  Docket  No.  25679  are  that 
the  proportional  rates  charged  for  the  transportation 
of  potatoes  in  carloads,  from  various  points  oi|  the  line 
of  the  Bangor  and  Aroostook  to  Searsport,  Maine,  were 
and  are  unreasonable,  unduly  prejudicial  to  Searsport 
and  unduly  preferential  of  Northern  Maine  Junction, 
Maine  and  Boston,  Mass.;  these  are  the  only  issues 
which  were  involved  in  the  complaints  except  the  mat¬ 
ter  of  free  time  (referred  to  in  the  second  complaint) 
which  is  not  involved  in  the  present  proceeding s ;  it  also 
includes  the  decision  of  Division  3  (R.  Vol.  I,  pp.  22- 
31)  finding  the  rates  attacked  not  to  be,  or  to  have 
been,  unjust  or  unreasonable  or  otherwise  unlkwful  as 
alleged,  and  the  order  of  the  Interstate  Commerce 
Commission  stating  that  the  cases  duly  had  been  heard 
and  submitted  by  the  parties,  full  investigation  had 
been  had  and  that  a  report  had  been  made  ind  filed 
containing  the  findings  of  fact  and  conclusions|  thereon 
and  dismissing  the  proceedings  (R.  Vol.  I,  p.  32) ;  such 
record  further  includes  the  petition  of  the  complain¬ 
ants  before  the  Commission  for  reopening  and  for  oral 
argument  (R.  Vol.  I,  pp.  83-116)  and  the  repl^f  thereto 
of  the  defendants  and  interveners  before  the  Commis¬ 
sion  (R.  Vol.  I,  pp.  116-150),  the  oral  arguments  be¬ 
fore  the  Commission  (R.  Vol.  I,  pp.  384-396),  i;he  deci¬ 
sion  of  the  Commission  affirming  the  decision  of  Divi¬ 
sion  3  (R.  Vol.  I,  pp.  33-40),  petition  by  complainants 
before  the  Commission  for  reopening  and  rehearing 
(R.  Vol.  I,  pp.  41-51),  reply  of  defendants  aijd  inter¬ 
veners  before  the  Commission  to  said  petition  i(R.  Vol. 
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I,  pp.  63-72),  and  the  order  of  the  Commission  denying 
said  petition  (R.  Vol.  I,  p.  51). 

Stipulation  duly  was  made  and  filed  that  the  case 
should  be  presented  to  the  court  below,  on  both  the 
facts  and  the  law,  without  a  jury  (R.  Vol.  I,  p.  167). 

On  October  8,  1935,  oral  arguments  were  heard  by 
the  Court  and  subsequently  briefs  were  filed  by  the 
relators,  by  the  respondent  and  by  the  interveners. 

On  November  25,  1935,  the  presiding  Judge  filed  his 
memorandum  opinion  which  reads  as  follows  (R.  Vol. 
I,  p.  167) : 

4 ‘Memo.  Opinion  on  Petition  for  Writ  of  Manda¬ 
mus  Filed  November  25,  1935 

#**#*#• 

In  my  opinion,  the  writ  of  mandamus  must  be 
denied.  The  writ  is  only  justified  where  it  clearly 
appears  there  has  been  a  failure  to  perform  a  duty 
or  exercise  a  function  plainly  required  by  law.  I 
think  the  record  does  not  disclose  any  such  failure. 
On  the  contrary  it  seems  fairly  to  show  that  the 
Commission,  upon  taking  jurisdiction  of  the  con¬ 
troversy  presented  by  the  complaint,  proceeded  in 
a  regular  way  to  hear  and  determine  the  case,  giv¬ 
ing  consideration  to  all  those  factors  legally  requi¬ 
site  as  a  basis  for  its  conclusions  that  the  rates 
were  not  unreasonable,  prejtidicial  or  otherwise 
unlawful,  and  that  its  actions  upon  the  original 
complaint  and  the  petition  for  rehearing  were 
reached  without  abuse,  in  the  exercise  of  its  judg¬ 
ment  and  discretion.  If  the  Commission  in  its  con¬ 
sideration  of  those  matters  failed  to  give  due 
weight  to  the  particular  factors,  and  the  evidence 
bearing  thereon,  as  stressed  by  relators,  or  other¬ 
wise  erred  in  its  judgment  concerning  the  facts  or 
the  law,  the  remedy,  of  course,  is  not  by  manda¬ 
mus. 


In  conformity  with  these  views  an  order  will  be 
entered  denying  the  writ  and  dismissing  the  peti¬ 
tion. 

James  M.  Proctor 


November  25, 1935.” 


Justice 


On  the  same  date  the  following  memorandum  ' 
(R.  Vol.  I,  p.  167)  and  order  entered  accord 
the  clerk. 

“ Memorandum 


vas  filed 
ngly  by 


November  25,  1935 

Rule  discharged,  writ  denied  and  petition  dis¬ 
missed,  costs  vs.  Relators.  Exception  dul}f  noted.” 

On  November  27,  1935,  the  relators,  in  op^n  court, 
noted  an  appeal  from  the  said  judgment  and  bbnd  duly 
was  fixed  (R.  Vol.  I,  p.  168). 

On  December  10,  1935,  motion  was  made  by  relators 
to  set  aside  and  vacate  the  judgment  of  Novejmber  25, 
1935  and  to  re-enter  judgment  (R.  Vol.  I,  p.  168).  Said 
motion  was  granted  and  the  judgment  vacated  and 
set  aside  on  December  12,  1935  (R.  Vol.  I,  p.  170). 

On  December  17, 1935,  the  relators  filed  a  motion  for 
special  findings  of  fact,  for  rulings  on  relatori’  propo¬ 
sitions  of  law  and  for  judgment,  the  same  being  as  fol¬ 
lows  (R.  Vol.  I,  p.  170) : 

“Come  now  relators  in  the  above  entiled  pro¬ 
ceeding  by  their  counsel  and  move  the  Court — 

1.  To  make  special  findings  of  fact. 

2.  To  make  special  findings  of  the  ilncontra- 
dicted  facts. 

3.  To  rule  on  relators’  submitted  propositions 
of  law. 

4.  To  direct  the  entry  of  judgment  for 
on  the  pleadings  and  the  uncontradicted 
before  the  Court.” 


relators 

evidence 
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Answer  to  said  motion  was  filed  by  the  respondent  and 
objections  to  the  motion  were  filed  by  the  interveners 
(R.  Vol.  I,  pp.  410-412). 

On  January  10,  1936,  oral  arguments  were  heard  by 
the  Court  on  the  relators’  motion,  such  arguments  be¬ 
ing  made  by  counsel  for  the  relators,  counsel  for  the 
respondent  and  counsel  for  the  interveners.  After  such 
arguments,  by  direction  of  the  Court,  Hon.  James  M. 
Proctor,  Justice,  presiding,  the  following  entry  was 
made  (R.  Vol.  I,  p.  171) : 

4  4  Supreme  Court  of  the  District  of  Columbia 

Friday,  January  10,  1936. 

Session  resumed  pursuant  to  adjournment,  Hon. 
James  M.  Proctor,  Justice,  presiding. 
******* 

This  cause  came  on  for  hearing  upon  the  peti¬ 
tion  filed  herein  for  writ  of  mandamus,  the  rule  to 
show  cause  issued  thereon,  the  answer  to  said  peti¬ 
tion  and  rule,  and  the  same  having  been  duly  ar¬ 
gued,  it  is  ordered  that  said  petition  be,  and  the 
same  is  hereby  dismissed  and  the  rule  to  show 
cause  discharged. 

To  the  foregoing  order  an  exception  is  duly 
noted  and  allowed. 

And  thereupon,  upon  consideration  of  the  motion 
filed  herein,  for  special  findings  of  fact,  for  rul¬ 
ings  on  relators’  propositions  of  law,  and  for  judg¬ 
ment,  it  is  ordered  that  said  motion  and  each  and 
every  part  thereof,  be,  and  the  same  is  hereby 
denied. 

To  the  foregoing  order  the  relators  by  their  at¬ 
torneys  of  record  note  an  exception  which  is  duly 
allowed. 

Whereupon,  the  relators  by  their  attorneys  note 
an  exception  to  the  general  findings  of  fact  and 
conclusion  of  law  of  the  Court,  which  exception  is 
duly  allowed. 
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Wherefore,  it  is  considered  that  relators  take 
nothing  by  this  action  that  respondent  go  hence 
without  day,  be  for  nothing  held  and  recover  of 
relators  its  costs  of  defense  to  be  taxed  by  the 
clerk  and  have  execution  thereof. 

From  the  foregoing  judgment  the  relators  by 
their  attorneys  of  record,  in  open  Court,  note  an 
appeal  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia;  whereupon,  an  under¬ 
taking  to  act  as  a  cost  bond  is  hereby  fixed  at  One 
Hundred  Dollars  ($100.00)  with  leave  to  deposit 
Fifty  Dollars  ($50.00)  cash  with  the  clerk  in  lieu 
thereof. 

On  March  10, 1936,  the  assignment  of  errors  I  and  Bill 
of  Exceptions  duly  were  filed  (R.  Vol.  I,  pp.  |72-177). 

IV. 

THE  COMPLAINTS  AND  PROCEEDINGS  BEFORE 

THE  INTERSTATE  COMMERCE  COMMISSION. 

As  stated  by  the  Commission  in  its  reports  and  deci¬ 
sions  (R.  Vol.  I,  pp.  22-40),  both  of  the  complaints  al¬ 
lege  that  the  rates  from  the  origin  points  involved  to 
Searsport,  Maine,  were,  and  are,  unreasonably,  in  vio¬ 
lation  of  section  1  of  the  Interstate  Commerce  Act;  in 
Docket  No.  25679  it  was  alleged  that  the  rate^  are  un¬ 
duly  prejudicial  to  Searsport  and  to  the  potato  traffic 
moving  through  that  port,  and  unduly  preferential  of 
Northern  Maine  Junction,  Maine,  and  Boston}  Massa¬ 
chusetts,  and  like  traffic  through  those  gateways,  in 
violation  of  section  3  of  said  Act. 

Neither  complaint  ashed  the  Commission  to  Establish 
through  rates  and  joint  rates  from  origin  points  by  rail 
to  Searsport  and  by  water  transportation  beyond,  nor 
was  there  any  request  for  an  adjudication  as  to\  propor¬ 
tional  rates  under  section  6  (IS)  (c)  of  the  Interstate 
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Commerce  Act,  nor  was  tlic  question  of  suitability  and 
desirability  of  movement  thru  Sear  sport  in  any  way 
raised  in  the  complaints ;  the  attacks  on  the  rates  were 
solely  on  the  basis  of  unreasonableness  under  section  1 
of  the  Act  and  undue  prejudice  under  section  3. 

In  both  complaints  Bangor  and  Aroostook  Railroad 
Company  was  the  only  defendant  but  various  railroads 
and  water  carriers,  subject  to  the  provisions  of  the 
Interstate  Commerce  Act,  intervened  in  the  proceed¬ 
ings  in  opposition  to  the  complaints  (decision  of  the 
Commission  by  Division  3,  195  I.  C.  C.  375,  at  376,  377, 
which  decision  was  filed  as  Appendix  B  to  the  petition 
of  the  relators  (R.  Vol.  I,  pp.  22-31). 

These  regulated  rail  and  water  lines  had  handled  the 
entire  potato  traffic  prior  to  October,  1931,  and  they 
sought  to  protect  their  revenues,  and  their  ability  to 
render  efficient  service  to  the  public,  by  p resenting  evi¬ 
dence  showing  that  the  rates  attacked  were  not  unrea¬ 
sonable  or  unduly  prejudicial,  but  were  on  the  same 
basis  as,  or  lower  than,  the  rates  for  movement  via  their 
lines.  The  Commission  had  before  it  for  consideration 
and  determination  not  only  the  situation  as  it  in- 
volved  the  defendant  but  also  as  it  affected  other  in¬ 
terested  regulated  rail  and  water  carriers. 

The  complaints  were  assigned  for  hearing  before  an 
examiner  of  the  Commission,  the  hearing  lasting  for  a 
period  of  six  days,  voluminous  evidence  and  exhibits 
being  introduced.  Briefs  were  filed  by  all  parties,  a 
proposed  report  was  made  by  the  examiner,  and  excep¬ 
tions  to  his  report  were  filed  by  the  defendant  and  by 
the  interveners,  and  also  by  the  complainant  in  Docket 
No.  25679,  and  the  complainants  filed  reply  to  the  ex¬ 
ceptions  of  the  defendant  and  interveners.  Report  and 
decision  on  the  complaints  was  rendered  by  Division  3 
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of  the  Commission  and  it  therein  was  found,  inter  alia, 
that  the  assailed  rates  on  potatoes,  and  the  assailed 
practices  and  services  of  defendant  in  connection  with 
such  traffic,  were  not,  and  are  not,  unreasonable  or 
otherwise  unlawful  as  alleged.  The  report  and  decision 
was  dated  July  20, 1933,  and  on  the  same  date  an  order 
was  entered  by  the  Commission — Division  3 — 4  that  the 
complaints  in  these  proceedings  be,  and  they  are  here¬ 
by  dismissed”,  copies  of  said  report  and  decision  and 
of  said  order  are  attached  to  the  petition  of  relators  as 
Appendices  B  and  C  respectively  (R.  Vol.  I,  pp.  22-32). 

On  September  9, 1933,  the  complainants  filed! with  the 
Commission  a  petition  for  oral  argument  and/<^r  recon¬ 
sideration,  and  in  said  petition  (a  copy  of  whjch  is  at¬ 
tached,  as  Exhibit  1,  to  the  answer  of  this  inpervener 
(R.  Vol.  I,  pp.  83-116),  complainants  set  forth  in  detail 
all  reasons  why  the  case  should  be  reconsidered  by  the 
entire  Commission  (which  reasons  are  the  ^ame  as 
those  now  relied  upon  as  justifying  the  issuance  of  a 
writ  of  mandamus) ;  (it  is  to  be  noted  that  by  this  peti¬ 
tion  a  rehearing  was  not  sought;  it  merely  asked  the 
entire  Commission  to  hear  oral  arguments  an<k  review 
the  decision  of  Division  3,  and  this  the  Commission 
did),  the  defendant  and  interveners  filed  with  the  Com¬ 
mission,  a  reply  to  the  petition  and  set  forth  therein 
their  reasons  why  the  petition  should  be  denied  (R. 
Vol.  I,  pp.  116-150).  This  petition  at  first  was  denied 
by  the  Commission,  but  subsequently,  on  its  i>wn  mo¬ 
tion  and  by  order  dated  December  11,  1933,  the  Com¬ 
mission  reopened  the  proceedings  for  argument  before 
the  entire  Commission,  and  arguments  were  heard  on 
March  7,  1934  (counsel  for  relators  then  urging  the 
same  arguments  now  addressed  to  this  Couit).  By 
report  dated  September  28,  1934  (a  copy  of  'Jvhich  is 
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filed  as  Appendix  D  to  the  petition  of  the  relators ;  E. 
Vol.  I,  pp.  33-40),  the  Commission  affirmed  the  findings 
and  decision  of  Division  3,  and  in  said  report,  which 
made  specific  references  to  the  discussions  in  the  pre¬ 
vious  report  and  decision  of  Division  3,  concluded  by 
saying— 

“We  have  considered  carefully  all  the  evidence 
of  record  and  especially  those  matters  stressed  at 
the  qral  argument.  We  find  nothing  which  would 
warrant  a  modification  of  any  of  the  former  find¬ 
ings  and  they  are  affirmed.’ ’ 

On  November  24,  1934,  the  complainants  petitioned 
the  Commission  to  reopen  the  proceedings  for  further 
hearing  (a  copy  of  said  petition  being  filed  as  Appen¬ 
dix  E  to  the  petition  of  relators;  E.  Vol.  I,  pp.  41-51), 
and  under  date  of  December  11,  1934,  the  defendant 
and  interveners  filed  a  reply  to  the  petition,  a  copy  of 
which  reply  is  filed  as  Exhibit  1  and  made  a  part  of 
the  answer  of  the  respondents  (E.  Vol.  I,  pp.  63-72). 
(The  contents  of  the  petition  and  reply  thereto  will 
hereafter  appear  in  this  brief).  By  order  dated  Feb¬ 
ruary  4,  1935,  the  petition  was  denied  by  the  Commis¬ 
sion;  (copy  of  which  order  is  attached  as  Appendix  F 
to  the  petition  of  relators;  E.  Vol.  I,  p.  51). 

The  attention  of  the  Court  particularly  is  directed  to 
the  decision  of  Division  3  of  the  Commission  (Appen¬ 
dix  B  to  relators’  petition),  the  petition  for  oral  argu¬ 
ment  before  the  entire  Commission  (Exhibit  1  as  filed 
with  answer  of  interveners),  the  reply  to  the  petition 
(Exhibit  2  as  filed  with  answer  of  interveners  herein), 
the  oral  arguments  (filed  with  the  lower  court,  as  Ex¬ 
hibit  35,  by  respondent,  and  abstracted  E.  Vol.  I,  pp. 
385-396),  the  decision  of  the  entire  Commission  (Ap¬ 
pendix  D  to  relators’  petition),  the  petition  to  the 
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Commission  for  reopening  and  rehearing  (Appendix 
E.  to  relators’  petition),  and  the  reply  to  said  j  petition 
(Exhibit  1  as  filed  with  the  answer  of  respondent).  A 
reading  of  the  foregoing,  to  all  of  which  Record  refer¬ 
ence  hereinabove  is  given,  demonstrates  beyond  per- 
adventnre  that  the  Commission  took  jurisdiction  of  the 
complaint  and  granted  a  full  hearing  (in  accordance 
with  section  13  of  the  Act),  made  its  reports  and  there¬ 
in  stated  its  conclusions  and  its  decision  (in  accordance 
with  section  14  of  the  Act)  and  denied  the  petition  for 
reopening  and  rehearing,  upon  the  record  before  it, 
including  the  reply  to  the  petition,  in  the  exercise  of  its 
discretion  (in  accordance  with  section  16a  of  the  Act), 
and  that  in  no  way  did  it  fail  or  refuse  to  perform  any 
ministerial  duty  required  by  statute. 

The  duty  imposed  on  the  Commission  by  the  Inter¬ 
state  Commerce  Act  is  as  follows: 

“Sec.  14  (1)  That  whenever  an  investigation 
shall  be  made  by  said  Commission,  it  shall  be  its 
duty  to  make  a  report  in  writing  in  respectthereto, 
which  shall  state  the  conclusions  of  the  Commis¬ 
sion,  together  with  its  decision,  order,  or  tequire- 
ment  in  the  premises.” 

The  Commission  after  its  investigation  m^de  two 
reports  in  writing,  and  in  said  reports  stated  jits  con¬ 
clusions,  together  with  its  decision,  and  entered  its  or¬ 
der  in  the  premises. 

V. 

STATEMENT  OF  FACTS  AND  OF  THE  ^ASE 
BEFORE  THE  COMMISSION. 

Various  statements  of  facts  and  of  the  case  found 
in  Appellants’  brief  are  incomplete  and  in  ifiany  re¬ 
spects  inaccurate  and  misleading. 
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For  example*  it  is  stated  that  prior  to  the  depression 
the  production  of  potatoes  in  Maine  was  comparatively 
small  and  the  prices  relatively  high.  The  fact  is,  as 
shown  by  Exhibits  59  and  65  in  evidence  before  the 
Commission  (R.  Vol.  II,  sheets  64,  71),  the  heaviest 
shipping  season  was  that  of  1929-1930  when  there  was 
shipped  from  the  state  of  Maine  61,404  cars,  of  which 
47,480  originated  on  the  Bangor  and  Aroostook;  dur¬ 
ing  the  following  season  53,381  cars  were  shipped  from 
the  state,  of  which  40,475  originated  on  the  defendant 
road.  During  both  of  these  seasons  all  the  cars  moved 
over  the  regulated  rail  lines  or  regulated  rail-water 
lines  (interveners  before  the  Commission)  which  car¬ 
riers,  over  a  period  of  years,  had  set  up  special  facil¬ 
ities  for  handling  the  traffic  (R.  Vol.  I,  p.  333).  The 
traffic  moved  on  rates  previously  fixed,  approved  or 
found  not  unjust  or  unreasonable  by  the  Commission 
(R.  Vol.  I,  pp.  327,  328).  In  the  1931-1932  season 
53,177  cars  were  shipped,  of  which  43,417  were  handled 
by  the  defendant  railroad,  31,0*02  moving  via  the  regu¬ 
lated  rail  or  rail-water  lines,  and  12,415  moving  to 
Searsport  for  further  transportation  by  unregulated 
water  carriers,  the  latter  movement  being  traffic  han¬ 
dled  in  previous  years  by  the  regulated  rail  and  rail- 
wTater  lines. 

The  testimony  showed  that  prior  to  October  1931 
there  was  virtually  no  movement  of  potatoes  to  Sears¬ 
port  for  transshipment,  all  water  movement  having 
been  by  regulated  carriers  from  Portland,  Boston  or 
New  York.  The  old  rate  of  23%  cents  per  100  pounds 
from  northern  Maine  to  Searsport  vras  an  unduly  low 
rate  established  in  an  effort  to  encourage  traffic  to 
Cuba,  but  this  effort  failed,  and  there  was  no  move¬ 
ment  via  Searsport  (R.  Vol.  I,  pp.  316,  319). 
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The  statements  of  Appellants  as  to  the  reason  for 
the  increase  in  the  rates  to  Searsport,  and  the  earnings 
under  the  old  rates,  are  incomplete,  inaccurate  and  mis¬ 
leading,  and  ignore  substantial  testimony  introduced 
on  these  points.  The  president  of  the  defendant  rail¬ 
road  repeatedly  stated  that  the  rates  were  increased 
because,  after  investigation,  it  was  found  that  the  old 
rates,  which  had  not  been  used  for  years,  were  unrea¬ 
sonably  low,  and  that  the  purpose  of  the  increase  was 
to  procure  a  reasonable  rate  if  potato  traffic  was  to 
move  to  Searsport  (R.  Vol.  I,  pp.  281-284,  317,  320, 
321,  327-331).  He  further  testified  that  he  was  in  no 
way  forced  by  anyone  to  increase  the  rates  tb  Sears¬ 
port  (R.  Vol.  I,  pp.  289,  291). 

The  statement  in  Appellants  ’  brief  that  certain  finan¬ 
cial  interests  control  the  defendant  carrier  is  abso- 

i 

iutely  without  justification  and  contrary  to  the  evi¬ 
dence;  the  uncontradicted  testimony  showed  that  less 
than  twenty  per  cent  of  its  stock  was  owned  by  any 
group,  that  such  group  had  no  representative  on  their 
board  of  directors,  that  it  never  had  made  even  a  sug¬ 
gestion  regarding  the  rates  to  Searsport  or  to  any 
other  matters,  and  that  it  never  in  any  way  had  at¬ 
tempted  to  interfere  with  or  influence  the  management 
of  the  company’s  affairs  (R.  Vol.  I,  pp.  289,  291). 

The  testimony  further  showed  that  there  w^s  sharp 
conflict  among  the  growers  and  shippers  of  potatoes  as 
to  whether  or  not  the  movement  through  Searsport 
would  be  beneficial  to  them.  Witnesses  for  the  com¬ 
plainants  admitted  that  there  was  by  no  me^ns  una¬ 
nimity  of  opinion  on  this  point  and  witnesses  for  de¬ 
fendant  and  interveners  testified  unqualifiedly  that  the 
movement  via  Searsport  had  resulted  in  actual  detri¬ 
ment  because  inferior  quality  of  potatoes  h^d  been 
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shipped  by  vessel,  potatoes  had  been  dumped  in  undue 
quantities  at  destination  markets,  and  prices  forced 
down.  The  evidence  further  showed  that  a  petition 
addressed  to  the  Commission,  and  signed  by  730  per¬ 
sons  interested  in  the  growing  and  shipping  of  pota¬ 
toes,  urged  that  the  assailed  rates  on  potatoes  to  Sears- 
port  be  not  decreased;  none  of  the  regulated  rail  and 
water  lines  had  anything  to  do  with  the  preparing  of, 
or  procuring  signatures  to,  this  petition  (R.  Vol.  I,  pp. 
242,  269,  290,  291,  298,  299,  311,  360-365). 

Certainly  there  is  no  impropriety  in  executives  of 
one  railroad,  sadly  in  need  of  traffic  and  revenue,  sug¬ 
gesting  to  another  railroad  that  traffic  and  revenue 
are  being  lost  because  of  the  latter’s  unduly  low  rates, 
resulting  in  a  diversion  of  traffic  to  other  channels. 
They  have  the  right  to  urge  that  they  should  be  allowed 
to  compete  for  the  traffic  on  a  fair  basis.  There  was  di¬ 
rect  evidence  that  investigation  disclosed  that  the  reg¬ 
ulated  rail  and  water  lines  were  being  injured,  through 
the  loss  of  traffic,  by  the  unduly  low  rates  to  Searsport, 
and  that  those  rates  were  increased  to  bring  about  a 
fair  relationship,  to  the  end  that  no  one  should  profit 
from  an  improper  rate  adjustment. 

The  statement  of  the  Appellants  as  to  increased 
earning^,  both  gross  and  net,  on  traffic  to  Searsport, 
as  compared  with  traffic  via  Northern  Maine  Junction, 
ignores  entirely  the  testimony  of  the  president  of  the 
defendant  railroad  that  the  report  to  the  stockholders 
was  prepared  in  January  1932  when  traffic  had  been 
moving  to  Searsport  for  only  about  three  months,  and 
that  subsequently  when  a  complete  analysis  had  been 
made  it  was  found  that  the  net  revenue  under  the  old 
rates  to  Searsport  was  far  less  than  when  traffic  moved 
via  Northern  Maine  Junction  (R.  Vol.  I,  p.  285). 


17 


It  was  further  shown  by  the  testimony  before  the 
Commission  that  the  service  rendered,  and  jthe  cost 
thereof,  on  traffic  moving  to  Searsport  far  exceeded 
that  on  traffic  moving  to  Northern  Maine  Junction,  and 
that  such  excess  cost  was  far  more  than  $6.77  per  car 
as  stated  in  Appellants’  brief  (R.  Vol.  I,  pp.  C&5-360). 

Despite  the  statements  in  Appellants’  brief  that  the 
Commission  in  its  reports  did  not  discuss  the  factors 
mentioned  in  said  brief,  the  fact  is  that  the  (Commis¬ 
sion  had  before  it  testimony  on  these  points  and  heard 
oral  argument  thereon,  and  in  its  final  report}  specifi¬ 
cally  stated  that  it  had  considered  “  especially  those 
matters  stressed  at  the  oral  argument.  ’  ’ 

There  was  testimony  before  the  Commission  re¬ 
lating  to  the  financial  condition  of  the  defendant 
railroad  and  the  method  by  which  its  surplusj  was  in¬ 
creased  and  its  bonds  retired.  This  testimony  enclosed 
that  the  increased  surplus  was  largely  produced  by  the 
issuance  of  additional  common  capital  stock,  [which  it 
sold  to  its  stockholders  at  twenty  per  cent  ab^ve  par, 
and  the  proceeds  used  to  retire  its  bonds. 

The  argument  of  the  Appellants  that  the  Couimission 
used  class  rates  in  determining  that  the  rates  to  Sears¬ 
port  were  not  unjust  or  unreasonable  is  not  bnly  not 
supported  by  the  decision  but  is  in  direct  conflict  with 
it.  On  this  point  the  Commission,  p.  118  (R.  Yol.  I,  p. 
37)  in  its  final  report,  said: 

4 ‘Complainants  urge  that  as  there  is  little  traffic 
moving  at  class  rates  from  or  to  points  on  defen¬ 
dant’s  line  we  should  not  test  the  reasonableness 
of  the  assailed  rates  by  comparing  them  (vith  the 
class  rates  approved  for  this  carrier  in  th^  eastern 
class-rate  revision.  No  suggestion  was  inade  in 
the  former  report  that  Maine  potato  ratet  should 
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necessarily  bear  any  particular  relation  to  class 
rates,  nor  do  we  reach  any  such  conclusion  here¬ 


in. 


5? 


Again  on  pages  119  and  120  the  Commission  com¬ 
pared  the  assailed  rates  with  commodity  rates  on  pota¬ 
toes,  not  class  rates ,  from  the  same  origin  points  to 
destinations  in  New  England  and  elsewhere  and  said 
(R.  Vol.  I,  pp.  38,  39) : 

“In  Aroostook  County  Cham .  of  Com .  v.  Aber¬ 
deen  &  R.  R.  Co.,  147  I.  C.  C.  627,  division  1  found, 
inter  alia,  that  the  rates  therein  assailed  on  pota¬ 
toes  from  Maine  origins  to  points  in  New  England 
and  to  numerous  other  destinations  were  not  un¬ 
reasonable.  Rates  found  not  unreasonable  in  that 
case  are  relatively  higher  than  the  rates  assailed 
herein.  For  example,  the  rate  of  39.5  cents  from 
Caribou  to  Boston,  418  miles,  found  not  unreason¬ 
able  in  the  case  cited,  is  33.8  per  cent  of  the  zone 
B  scale  first-class  rate  for  that  distance,  whereas 
the  assailed  rate  of  30  cents  from  Caribou  to  Sears- 
port,  221  miles,  is  33.3  per  cent  of  the  scale  rate. 
The  zone  B.  scale  was  prescribed  for  a  territory 
which  is  lower  rated  than  that  served  by  defendant. 
In  view  of  this  fact,  the  assailed  rate  for  Caribou 
to  Searsport  is  on  a  much  lower  basis,  as  com¬ 
pared  with  the  Boston  rate,  than  the  forego¬ 
ing  percentages  would  indicate.  The  rates  pre¬ 
scribed  by  division  4  on  potatoes  from  Aroostook 
County  to  the  Eastern  Shore  of  Maryland  and  Vir¬ 
ginia  in  Peninsida  Exc.  v.  Aroostook  Valley  R.  Co., 
161 1.  C.  C.  181,  are  also  relatively  higher  than  the 
assailed  rates.” 

Thus  it  will  be  seen  that  the  decision  of  the  Commis¬ 
sion  was  based  upon  conflicting  evidence  with  respect 
to  all  controlling  factors  of  the  case. 
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As  was  stated  by  the  Court  in  Baltimore  &  ^ )hio  R. 
R.  Co.  v.  United  States ,  80  L.  Ed.  Advance  Opinions, 
853  at  860 : 

“  There  is  no  requirement  that  the  Coipmission 
specify  the  weight  given  to  any  item  of  Evidence 
or  fact  or  disclose  mental  operations  by  v^hich  its 
decisions  are  reached.’ ’ 

VL 

AS  A  MATTER  OF  LAW  MANDAMUS  DOES  NOT 

LIE. 

(1)  A  Writ  of  Mandamus  May  Be  Issued  ^.gainst 
the  Interstate  Commerce  Commission  Only)  When 
It  Has  Failed  to  Perform  a  Ministerial  Duty  ^learly 
Required  by  the  Interstate  Commerce  Act. 

Interstate  Commerce  Commission  v.  JJnited 
States  ex  rel  Humboldt  Steamship  Go.,  224 
U.  S.  474. 

United  States  ex  rel  Louisville  Cement  Company 
v.  Interstate  Commerce  Commission,  246  U. 
S.  638. 

United  States  ex  rel  Kansas  City  Southern  Rail¬ 
way  Company  v.  Interstate  Commerce  Com¬ 
mission,  252  U.  S.  178.  I 

Interstate  Commerce  Commission  v.  j  United 
States  ex  rel  Campbell,  289  U.  S.  385. 

Interstate  Commerce  Commission  v.  N.  If.  N .  H., 
H.  R.  R.  Co.,  287  U.  S.  178. 

In  the  first  cited  case  the  Commission  declined  to 
hear  a  complaint  involving  alleged  violations  of  the 
Interstate  Commerce  Act  by  a  railroad  operating  in 
Alaska  on  the  ground  that  Alaska  was  not  a  territory 
of  the  United  States  within  the  meaning  of  the  Act; 
the  Supreme  Court  held  Alaska  to  be  such  a  territory 


20 


and  that  mandamus  was  the  proper  remedy  to  require 
the  Commission  to  hear  the  complaint  which  it  had 
refused  to  hear . 

In  the  second  cited  case  the  Commission  declined  to 
hear  a  complaint  because  the  same  had  not  been  filed 
within  two  years  after  the  shipments  in  question  had 
been  delivered  by  the  carrier ;  the  Supreme  Court  held 
that  the  bause  of  action  accrued  not  when  the  shipments 
were  delivered  but  when  the  freight  charged  were  paid, 
and  that  mandamus  was  the  proper  remedy  to  require 
the  Commission  to  hear  the  complaint  and  dispose  of 
the  controversy  which  it  had  refused  to  hear. 

In  the  third  cited  case  the  Commission — in  a  valua¬ 
tion  proceeding — refused  to  investigate  and  report 
“  present  cost  of  condemnation  and  damages  or  of  pur¬ 
chase  in  excess  of  such  original  cost  or  present  value”. 
The  Supreme  Court  held  that  as  the  statute  specifically 
required  the  Commission  to  make  such  ascertainment, 
a  writ  of  mandamus  properly  would  issue  requiring  the 
Commission  to  do  that  which  the  statute  specifically 
required,  and  which  the  Commission  had  refused  to  do. 
Section  19a  of  the  Interstate  Commerce  Act  involved 
valuation  of  railroad  properties  and  required  the  Com¬ 
mission  to  “  investigate,  ascertain  and  report  the  value 
of  all  property  owned  and  used  by  every  common  car¬ 
rier  subject  to  the  provision  of  the  Act.  ’  ’  The  section 
specified  the  steps  to  be  taken  by  the  Commission, 
among  which  was  the  following: 

“Second.  Such  investigation  and  report  shall 
state  in  detail  and  separately  from  improvements 
the  original  cost  of  all  lands,  rights  of  way,  and 
terminals  owned  or  used  for  the  purposes  of  a 
common  carrier,  and  ascertained  as  of  the  time  of 
dedication  to  public  use,  and  the  present  value  of 
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the  same,  and  separately  the  original  and  present 
cost  of  condemnation  and  damages  or  of  purchase 
in  excess  of  such  original  cost  or  present  value.7 7 

The  Commission  completed  a  tentative  valuation  of 
the  Kansas  City  Southern,  gave  notice  thereof  to  the 
company  as  required  by  statute,  and  the  company  pro¬ 
tested  against  the  tentative  valuation  because  the  Com¬ 
mission  had  failed  to  state  as  to  land  “the  Original 
and  present  cost  of  condemnation  and  damages  or  of 
purchase  in  excess  of  such  original  cost  or  present 
value/  ’  The  company  offered  proof  of  preseni;  cost  of 
condemnation  and  damages  or  of  purchase  iif  excess 
of  original  cost  or  present  value,  but  the  evidence  was 
rejected  by  the  Commission;  the  Commission  made  a 
decision  stating  it  would  make  no  report  concerning 
that  subject.  Mandamus  was  sought  to  require  the 
Commission  to  investigate,  report  and  state  separately 
those  costs.  The  Court  said  (p.  187)  that  it  was  re¬ 
quired  to  decide  “not  a  controversy  growing  out  of 
a  duty  performed  under  the  statute,  but  one  splely  in¬ 
volving  an  alleged  refusal  to  discharge  duties  which 
the  statute  exacts.”  Continuing,  the  Court  said: 

“Admonishing,  as  this  does,  that  the  issue  be¬ 
fore  us  is  confined  to  a  consideration  of  the  face  of 
the  statute  and  the  nonaction  of  the  Commission 
in  a  matter  purely  ministerial,  it  serves  also  to 
furnish  a  ready  solution  of  the  question  tf>  be  de¬ 
cided,  since  it  brings  out  in  bold  contrast  the  direct 
and  express  command  of  the  statute  to  tljie  Com¬ 
mission,  to  act  concerning  the  subject  in  hpnd,  and 
the  Commission’s  unequivocal  refusal  to  otyey  such 
command.  ’  ’ 

The  Court  held  that  the  Commission  had  refused  to 
make  an  investigation,  report  and  finding  definitely  re- 
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quired  by  Congress,  that  it  had  refused  to  take  juris¬ 
diction  of,  and  to  hear ,  the  question  involved,  and  that 
mandamus  should  issue,  requiring  the  Commission  to 
make  an  investigation  and  report,  stating  separately 
the  facts  required  by  statute  to  be  stated.  The  Kansas 
City  Southern  case  is  entirely  different  from  the  case 
now  before  the  Court;  in  the  present  case  the  Com¬ 
mission  heard  all  of  the  evidence ;  Division  3  rendered 
its  report,  stated  its  conclusions,  and  made  its  findings ; 
there  was  oral  argument  before  the  entire  Commission 
which  rendered  a  report,  stated  its  conclusions  and 
made  its  findings,  affirming  the  decision  of  Division  3. 

(Note).  On  pages  32-34  of  their  brief,  Appellants  cite,  and  quote 
from,  the  Kansas  City  Southern  case,  hereinabove  analyzed, 
but  have  mis-stated  that  which  the  statute  (Section  19(a) 
of  the  Interstate  Commerce  Act)  required,  and  because  of 
such  mis-statement  present  an  argufnent  that  is  wholly 
misleading  and  fallacious.  Appellants  state  that  the  Com¬ 
mission  was  directed  “to  consider  and  determine’ ’  the 
present  cost  of  condemnation  and  damages  or  of  purchase 
value  in  excess  of  original  cost  or  present  value  of  land, 
and  then  Appellants  urge  that  the  court  issued  a  writ 
of  mandamus  against  the  Commission  because  it  failed  ‘ 1  to 
consider”  the  said  item.  This  is  an  absolutely  incorrect 
statement  of  the  facts.  The  applicable  portion  of  the  stat¬ 
ute  involved  is  quoted  verbatim  on  pages  20,  21  of  this  brief, 
and,  it  will  be  noted  that  the  investigation  and  report  of 
the  Commission  is  required  to  “  state  in  detail  and  sep¬ 
arately  from  improvements  the  original  cost  of  all  lands, 
rights  of  way,  and  terminals  owned  or  used  for  the  pur¬ 
poses  of  a  common  carrier,  and  ascertained  as  of  the  time 
of  dedication  to  public  use,  and  the  present  value  of  the 
same,  and  separately  the  original  and  present  cost  of  con¬ 
demnation  and  damages  or  of  purchase  in  excess  of  such 
original  cost  or  present  value”  (Italics  ours).  No  where 
in  that  statute  is  it  stated  that  the  Commission  shall  “Con¬ 
sider”  the  particular  factors  therein  set  forth  but  the 
statute  required  that  such  original  and  present  cost  of 
condemnation  and  damages  or  of  purchase  in  excess  of  such 
original  cost  or  present  value  should  he  stated  in  detail. 

The  Commission  refused  to  state  such  costs  for  reasons  by 
it  stated.  It  is  not  a  case  where  the  Commission  “failed 
to  consider”  something,  but  a  case  where  the  Commission 
refused  to  state  in  detail  that  which  the  law  said  should 
be  thus  stated. 


In  each  of  the  three  foregoing  cases,  which  are  the 
only  cases  in  which  mandamus  has  issued  against  the 
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Commission,  the  mandamus  order,  which  the  |Supreme 
Court  made  final,  merely  required  that  the  Coij! 
take  jurisdiction,  hear  and  decide  the  case 
the  Commission  previously  having  refused  sol 


jnmission 
before  it, 
to  do. 


(Note).  On  page  91  of  Appellants’  brief,  the  three  foregoing  cases 
are  referred  to,  and  an  attempt  is  made  to  give  ;he  im¬ 
pression  that  they  are  comparable  with  the  case  r  ow  be¬ 
fore  the  court.  This  is  far  from  being  a  fact,  ija  those 
three  cases  the  Commission  refused  to  entertain  tlile  cases 
and  to  render  a  decision  on  the  facts;  the  court  held  that 
the  statute  required  the  Commission  to  entertain  the  cases, 
or  the  subject  matter  involved,  and  to  make  a  decision  on 
the  facts  presented.  In  the  case  before  the  court  tie  Com¬ 
mission  took  jurisdiction  of  the  complaints,  heard  volumi¬ 
nous  evidence,  received  briefs,  heard  oral  arguments,  ren¬ 
dered  a  decision  on  the  facts,  and  entered  an  order  dis¬ 
missing  the  complaints  on  their  merits.  There  is  no  com¬ 
parison  between  the  situation  here  presented,  where  the 
Commission  in  no  way  refused  to  act,  and  the  three  cases 
cited  wherein  the  Commission  definitely  refused  to  act. 


In  the  fourth  cited  case  the  Court  held  thai  manda¬ 
mus  is  an  appropriate  remedy  to  compel  a  judicial 
officer  to  act,  but  cannot  be  invoked  when  a  case  has 
been  heard  and  a  decision  rendered;  in  this  case  (p. 
393)  Mr.  Justice  Cardozo  said: 


4  4  Errors  of  law  in  the  discharge  of  a  j  function 
essentially  judicial  are  not  subject  to  be  corrected 
through  the  writ  of  mandamus  any  more  |  than  er¬ 
rors  of  fact.” 


The  proceedings  now  before  the  Court  involve  func¬ 
tions  of  the  Commission  essentially  judicial,  namely, 
the  determination  and  finding  of  whether  or  not  the 
rates  attacked  were  unreasonable,  or  unduly  prejudi¬ 
cial  ;  in  the  exercise  of  that  clearly  judicial  function  the 
Commission  found  in  the  negative. 

In  the  fifth  cited  case  petition  was  made  for  a  writ 
of  mandamus  directing  the  Commission  to  include  the 
value  of  the  carrier’s  interests  in  certain  tracks,  land 
and  property  as  a  part  of  the  inventory  and  Valuation 
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required  by  the  Interstate  Commerce  Act;  the  Su¬ 
preme  Court  held  that  a  writ  of  mandamus  should  not 
issue  and  on  pages  203-204  said  (italics  ours) : 

“For  the  purpose  of  this  case,  it  is  enough  to 
hold,  as  we  do,  that  the  duty  of  specific  valuation, 
if  it  exists,  has  been  imposed  upon  the  Commission 
too  vaguely  and  obscurely  to  be  enforced  by  a  man¬ 
damus.  United  States  ex  rel.  Redfield  v.  Win¬ 
dow,,  137  U.  S.  636;  Wilbur  v.  United  States  ex  rel . 
Kadrie,  281  U.  S.  206.  One  cannot  rise  from  a 
study  of  the  statute  in  the  setting  of  its  history 
and  of  the  administrative  practice  under  it  and 
hold  kt  the  end  an  assured  belief  that  the  Com¬ 
mission  has  been  commanded  by  the  Congress  to 
do  the  act  omitted.  Where  a  duty  is  not  plainly 
prescribed,  but  is  to  be  gathered  by  doubtful  infer¬ 
ence  from  statutes  of  uncertain  meaning,  ‘it  is  re¬ 
garded  as  involving  the  character  of  judgment  or 
discretion  ’  ( Wilbur  v.  United  States  ex  rel.  Kad¬ 
rie,,  supra),  and  mandamus  is  thereby  excluded. 
The  case  at  hand  differs  in  essentials  from  Kansas 
City  Southern  Ry.  Co.  v.  Interstate  Commerce 
Commn .,  252  U.  S.  178,  where  a  specific  unequivo¬ 
cal  command,  removed  after  the  decision  by  an 
amendment  of  the  statute,  was  laid  upon  the  Com¬ 
mission  to  value  a  particular  thing,  and  the  Com¬ 
mission  ignored  the  command  to  the  extent  of  re¬ 
fusing  to  hear  any  evidence  whatever.  The  ruling 
in  that  suit  has  been  explained  in  later  cases,  and 
confined  to  its  peculiar  facts.  Interstate  Com¬ 
merce  Commission  v.  Waste  Merchants  Associa¬ 
tion,  260  U.  S.  32,  35;  United  States  v.  Los  An¬ 
geles  &  Salt  Lake  R.  Co.,  273  U.  S.  299,  311.” 

(2)  Ox  the  Facts  as  Disclosed  in  the  Present  Pro¬ 
ceeding  Mandamus  Clearly  Does  Not  Lie. 

It  definitely  appears  that  the  Commission  took  juris¬ 
diction  of  the  complaints,  that  a  lengthy  hearing  was 
had  at  which  voluminous  evidence  and  exhibits  were 
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introduced,  briefs  were  filed,  a  proposed  report  was 
made  by  an  examiner,  exceptions  were  filed  J  to  said 
proposed  report,  a  report  stating  its  conclusion  and 
decision,  rendered  by  Division  3  of  the  Commission, 
an  order  entered  dismissing  the  complaints,  a  petition 
filed  for  reopening  and  oral  argument  before  the  entire 
Commission,  reply  made  to  that  petition,  or^l  argu¬ 
ment  had,  report  made  and  conclusions  stated!  by  the 
Commission  and  the  decision  of  Division  3  affirmed  by 
the  Commission;  it  further  appears  that  subsequently 
a  petition  for  reopening  and  rehearing  was  filed  by 
complainants  before  the  Commission,  reply  to  such  pe¬ 
tition  filed  by  defendant  and  interveners,  and  t^Lat  after 
consideration  thereof  the  petition  was  denied  by  the 
Commission.  The  Commission  in  no  way  failed  to  act; 
it  took  jurisdiction  of  the  complaints,  heard  the  same 
and  rendered  its  reports  and  decisions  and  entered  its 
orders.  Under  such  a  set  of  facts  a  writ  of  mandamus 
could  not  properly  be  issued. 

In  Interstate  Commerce  Commission  v.  United  States 
ex  rel.  Members  of  the  Waste  Merchants  Association 
of  New  York ,  260  U.  S.  32,  the  complaint  before  the 
Commission  alleged  violations  of  law  by  varibus  car¬ 
riers,  asked  for  reparation  and  damages,  and  that  the 
carriers  be  ordered  to  observe  the  law  in  th^  future. 
Extensive  hearings  were  had;  the  Commission  filed  a 
report  embodying  its  findings  of  fact  and  conclusions, 
entered  an  order  dismissing  the  complaint,  and  subse¬ 
quently  overruled  a  petition  for  rehearing  based  upon 
errors  in  conclusions  of  fact  and  law,  and  upqn  newly 
discovered  evidence.  A  writ  of  mandamus  wa£  sought 
requiring  the  Commission  to  take  jurisdiction  of  the 
claims,  to  allow  damages  and  to  fix  the  amount  jthereof. 
In  holding  that  the  writ  could  not  properly  be  issued, 
the  Court  said  (p.  34,  italics  ours) : 
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“We  have  no  occasion  to  consider  the  merits  of 
the  controversy  before  the  Commission.  That  it 
did  not  dismiss  the  complaint  for  lack  of  jurisdic¬ 
tion  is  clear.  It  heard  the  case  fully.  It  found 
that  the  rates  charged  were  not  unreasonable  or 
discriminatory  in  violation  of  the  Commerce  Act, 
nor  unreasonable  for  the  service  actually  per¬ 
formed,  in  violation  of  the  Federal  Control  Act. 
*  *  *  The  Commission  dismissed  the  complaint 
because  it  held  that  the  petitioners  ivere  not  en¬ 
titled  to  relief. ’r 

In  Interstate  Commerce  Commission  v.  United  States 
ex  rel.  Campbell ,  289  U.  S.  385,  it  appeared  that  there 
vras  a  hearing  before  the  Commission  and  a  decision 
by  it  denying  reparation,  although  it  found  that  certain 
railroads  had  engaged  in  unlawful  practices.  A  writ  of 
mandamus  was  sought  to  require  the  Commission  to 
award  damages  based  upon  the  established  unlawful 
practices,  alleging  that  damages  arbitrarily  had  been 
withheld.  In  holding  that  a  wTrit  of  mandamus  should 
not  be  issued  the  Court  said  (pp.  393-94,  italics  ours) : 

“ Errors  of  laiv  in  the  discharge  of  a  function  es¬ 
sentially  judicial  are  not  subject  to  be  corrected 
through  the  w^rit  of  mandamus  any  more  than 
errdrs  of  fact.  If  the  Commission  had  declined 
to  listen  to  the  claim  for  reparation,  or  finding  rep¬ 
aration  due  had  declined  to  order  payment,  man¬ 
damus  might  have  been  available  to  hold  it  to  its 
duty.  That  is  not  what  happened.  The  Commis¬ 
sion  heard  the  complaint  and  proceeded  to  a  de¬ 
cision.  If  the  mandamus  were  to  stand,  the  result 
would  not  be  to  compel  the  Commission  to  adjudi¬ 
cate  the  cause ,  for  that  it  has  already  done;  the 
result  would  be  to  compel  an  adjudication  in  a  par¬ 
ticular  way .  The  rule  is  elementary  that  this  is 
not  the  function  of  the  writ.  Mandamus  is  an  ap¬ 
propriate  remedy  to  compel  a  judicial  officer  to  act. 
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It  may  not  be  used  as  a  substitute  for  ap.  appeal 
or  writ  of  error  to  dictate  the  manner  olf  his  ac¬ 
tion.  ’  ’  | 

In  United  States  ex  rel  Chicago  Great  Western  Rail¬ 
road  Co.  et  al.  v.  Interstate  Commerce  Commission 
et  al.,  294  U.  S.  50,  holding  that  a  writ  of  mandamus 
could  not  properly  be  issued,  the  Court  said  (p.  59, 
italics  ours) : 

“The  Court  of  Appeals,  without  deciding 
whether  the  Act  confers  authority  to  grapt  the  re¬ 
lief,  held  that  the  Commission  in  fact  topk  juris¬ 
diction,  heard  the  cases,  and  decided  as  matter  of 
law  that  it  was  without  power  or  authority  in  the 
premises;  that  this  constituted,  a  decisio\i  which , 
whether  right  or  wrong  as  matter  of  law,  was  im¬ 
pregnable  to  the  writ  of  mandamus.  We  concur  in 
the  result  reached,  but  for  reasons  differing  some¬ 
what  from  those  announced  bv  that  court.” 

•/ 

To  the  same  effect  see :  J 

United  States  ex  rel  Cripple  Creek  &  Colorado 
Springs  Railroad  v.  Interstate  Commerce 

Commission,  11  Fed.  (2d)  554.  (Certiorari 
denied,  273  U.  S.  706.) 

Bartlesville  Zinc  Co.  v.  Interstate  Commerce 

Commission,  30  Fed.  (2d)  479.  (Certiorari  de¬ 
nied,  279  U.  S.  856.) 

Interstate  Commerce  Commission  v.  United 
States  ex  rel.  Capital  Grain  &  Feed  Co.  et  al ., 
35  Fed.  (2d)  1012;  59  D.  C.  App.  118. 

In  the  next  above  case  the  Court  said  (p.  l(j)14,  ital¬ 
ics  ours) : 

“It  is  settled  law  that  the  writ  of  mandamus 
cannot  be  converted  into  a  writ  of  error,  and  what 
is  here  sought  is  merely  a  correction  of  alleged 


28 


errors  committed  bv  the  Commission.  While  it  is 

•/ 

true  that  mandamus  will  lie  not  only  to  compel  the 
assumption  of  jurisdiction,  but  likewise  the  exer¬ 
cise  of  jurisdiction,  we  find  no  lack  of  either  in  this 
case.  The  Commission  assumed  jurisdiction  of 
the  case,  conducted  its  investigation,  and  from 
the  facts  therein  found  adjudged  that  petitioners 
were  not  entitled  to  reparations  or  damages.  As 
before  stated,  however  erroneous  this  conclusion 
may  be,  it  is  beyond  our  power  to  correct  it  in  this 
proceeding.” 

To  the  same  effect  see: 

Interstate  Commerce  Commission  v.  TJyiited 
States  ex  rel.  Areata  £  Mad  River  Railroad 
Co.,  65  Fed.  (2d)  180.  (Certiorari  denied,  290 
U.  S.  632.) 

United  States  ex  rel.  Chicago  Great  Western  R. 
Co.  v.  Interstate  Comynerce  Commission  et  al ., 

71  Fed.  (2d)  336  (Affirmed  294  U.  S.  50). 

In  U.  S.  ex  rel.  Kroger  Grocery  £  Baking  Coynpany 
v.  Interstate  Commerce  Commission,  73  Fed.  (2d),  948 
at  952  (Certiorari  denied,  294  U.  S.  712),  it  is  stated 
that  there  was  neither  refusal  to  act  nor  denial  of 
jurisdiction,  and  further  that  whether  the  court  agrees 
or  disagrees  with  the  conclusion  of  the  Commission  is 
beside  the  question,  as  it  is  obvious  that  mandamus 
is  not  the  appropriate  remedy  to  obtain  a  review. 

The  cases  of  Township  of  Franklin  v.  Tugwell,  No. 
6619,  decided  by  this  Court  May  18,  1936,  Panama  Re¬ 
fining  Co.  v.  Ryan,  293  U.  S.  388,  and  Jones  v.  Security 
and  Exchange  Commission,  80  Law.  ed.  Advance  Opin¬ 
ions  655,  cited  by  Appellants  and  urged  as  supporting 
their  contentions,  are  not  in  point;  they  are  so-called 
“New  Dear’  decisions  based  upon  statutes,  enacted  at' 
recent  sessions  of  the  Congress  to  meet  emergency  sit- 
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uations,  which,  upon  review  by  the  court,  were  held  to 
transcend  constitutional  power.  Very  different  are 
these  statutes  from  the  Interstate  Commerce  Act  which 
has  been  in  effect  for  so  many  decades  and  which,  to¬ 
gether  with  the  action  of  the  Commission,,  so  fre¬ 
quently  has  been  interpreted  and  sustained  by  judicial 
decision.  The  cases  in  this  brief  cited  and  analyzed 
clearly  demonstrate  the  power  which  the  courts  have 
stated  the  statute  gives  to  the  Commission,  clearly 
demonstrate  that  the  Commission  is  to  determine  the 
facts  and  make  its  conclusions  thereon,  and  is>  to  make 
such  findings,  and  only  such  findings,  as  th<k  law  re¬ 
quires.  Unless  it  definitely  appears  on  the  record 
that  there  has  been  a  failure  to  observe  the  (statute  it 
must  be  presumed  that  the  Commission  has  |  followed 
the  mandate.  In  St.  Louis  &  0TFallon  RR.  Co.  v. 
United  States ,  279'  U.  S.  461,  the  statements  by  the 
Commission  in  its  report  definitely  show  th^t  it  gave 
no  consideration  to  certain  factors  which  the  J Supreme 
Court  of  the  United  States  previously  had  stated 
should  have  consideration.  Again  in  Brimstone  R.  & 
C.  Co.  v.  United  States ,  276  U.  S.  104,  the  decision  of 
the  Commission  definitely  stated  that  its  decjsion  was 
“  based  upon  the  cost  of  service  and  a  fair  return  upon 
the  property  held  for  and  used  in  the  service  of  trans¬ 
portation  for  the  public  generally’’,  whereas  the  stat¬ 
ute  required  the  Commission  to  determine  whether  or 
not  the  divisions  of  joint  rates  are  ‘ 4  unjust,  unreason¬ 
able,  inequitable  or  unduly  preferential  or  prejudicial 
as  between  the  carriers  ’  ’ ;  the  Commission  reported  no 
such  determination  but,  upon  the  basis  above  quoted, 
made  adjustments  in  the  divisions.  Naturally  the 
court  held  that  the  Commission,  on  its  own  record  in 
these  two  eases,  had  failed  to  follow  the  statute  and 
enjoined  enforcement  of  the  order. 
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This  Court  consistently  has  approved  the  principles 
applied  by  the  court  below  in  these  proceedings,  and 
the  contentions  of  the  Appellees  as  in  this  brief  set 
forth,  and  on  March  9,  1936,  in  United  States ,  ex  rel ; 
Fault  v.  I  ekes,  Secretary  of  the  Interior,  82  Fed.  (2d) 
879,  it  affirmed  the  decision  of  the  lower  court  in  dis¬ 
missing  a  petition  for  a  writ  of  mandamus ;  in  that  case 
the  Secretary  received  an  application  for  a  desert- 
land  entry  and,  after  investigation,  denied  the  same; 
petition  for  writ  of  mandamus  was  filed  seeking  to 
compel  the  Secretary  to  allow  the  entry  and  to  issue  a 
certificate  therefor.  The  lower  court  denied  the  peti¬ 
tion,  and  in  affirming  such  denial,  this  Court  said  (p. 
881): 

“As  we  have  frequently  said,  a  writ  of  manda¬ 
mus  will  not  serve  the  purpose  of  an  original  suit ; 
it  will  only  issue  to  compel  the  performance  of  a 
ministerial  act,  and  where  the  obligation  to  act  is 
peremptory  and  clearly  defined.’ ’ 

In  that  case,  the  Secretary  acted  and  of  necessitv  man- 
damus  was  denied;  in  the  case  now  before  the  Court 
the  Commission  acted  and  of  necessity  mandamus  will 
not  lie. 

(3)  While  Mandamus  is  an  Appropriate  Remedy  to 
Compel  the  Interstate  Commerce  Commission  to  Take 
Jurisdiction  and  Come  to  a  Conclusion,  It  May  Not 
be  Used  as  a  Substitute  for  an  Appeal,  or  Writ  of 
Error,  or  to  Direct  the  Form  or  Nature  of  the  Con¬ 
clusion. 

The  Commission  took  jurisdiction  of  the  complaints 
herein,  heard  the  same,  made  its  report,  stated  its  con¬ 
clusions,  rendered  a  decision  on  the  merits  and  entered 
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an  order  dismissing  the  complaints;  it  took  jjurisdic- 
tion  of  complainant’s  petition  for  reopening  |md  oral 
argument,  heard  the  oral  arguments,  again  made  a  re¬ 
port  and  stated  its  conclusions  and  affirmed  its  pre¬ 
vious  decision.  It  took  jurisdiction  of  the  petition  for 
reopening  and  rehearing,  considered  the  same  together 
with  the  record  in  the  proceedings,  including  the  reply 
of  the  defendant  and  interveners  to  the  petition,  and 
denied  the  petition.  If  mandamus  were  to  si;and  the 
result  would  not  he  to  compel  the  Commission  to  ad¬ 
judicate  the  cause,  for  that  it  already  has  dime;  the 
result  would  be  to  compel  an  adjudication  in  a  partic¬ 
ular  wav  bv  reversing  the  order  of  the  Commission 
denving  a  rehearing  (an  order  entered  bv  the  Com- 
mission  in  its  discretion  as  authorized  by  statute).  The 

rule  is  elementarv  that  this  is  not  the  function  of  the 

* 

writ  of  mandamus. 

Interstate  Commerce  Commission  v.  United 
States  ex  rel.  Members  of  the  Wa.it e  Mer¬ 
chants  Association  of  New  York ,  260  lU.  S.  32 
at  34.  | 

Wilbur ,  Secretary  of  the  Interior  v.j  United 
States  ex  rel.  Kadrie ,  281  U.  S.  206  at  |218-220. 

In  the  next  above  case,  at  page  218,  the  Cobrt  said 
(italics  ours) :  j 

“Mandamus  is  employed  to  compel  the  per¬ 
formance,  when  refused,  of  a  ministerial  dtty,  this 
being  its  chief  use.  It  also  is  employed  to  compel 
action,  when  refused,  in  matters  involving  judg¬ 
ment  and  discretion,  but  not  to  direct  the  ^xercise 
of  judgment  or  discretion  in  a  particular  ^ay  nor 
to  direct  the  retraction  or  reversal  of  action  al¬ 
ready  taken  in  the  exercise  of  either.” 

In  the  present  proceedings  the  prayer  of  the  Appel¬ 
lants  asks  that  the  Court  do  precisely  what  the  Su- 


preme  Court  declared  in  the  Wilbur  case  to  be  im¬ 
proper. 

To  the  same  effect  see 

Interstate  Coynmerce  Comynissioyi  v.  United 
States  ex  rel.  Caynpbell ,  289  U.  S.  385  at  393, 
394. 

Bonner  Steel  Co.,  hie.,  v.  Interstate  Commerce 
Commission,  285  Fed.  955  at  958;  8  Fed  (2d) 
905.  (Certiorari  denied,  270  U.  S.  651.) 

United  States  ex  rel.  Abilene  &  S.  Ry.  Co.  v.  In¬ 
terstate  Commerce  Coynmission,  56  App.  D.  C. 
40-41.  (Certiorari  denied,  270  U.  S.  650.) 

In  the  next  above  case  the  Court  said : 

4  4  To  determine  the  matters  raised  by  this  ap¬ 
peal,  the  court  is  called  upon  to  review  the  pro¬ 
ceedings  had  before  the  commission,  and  to  de¬ 
termine  whether  or  not  error  was  committed.  To 
thus  review  the  case  in  the  present  proceeding 
would  amount  to  the  conversion  of  the  writ  of  man¬ 
damus  into  a  writ  of  error.  This,  it  has  been  uni¬ 
versally  held,  cannot  be  done.” 

The  foregoing  language  applies  with  particular  force 
to  the  petition  of  the  Appellants  herein,  as  their  allega¬ 
tions  clearly  call  upon  the  court  to  review  the  proceed¬ 
ings  had  before  the  Commission  and  to  determine 
whether  or  not  error  was  committed.  The  real  sub¬ 
stance  and  purpose  of  the  petition  cannot  be  camou¬ 
flaged  by  the  shadow  of  its  name. 

In  Bartlesville  Zinc  Co.  v.  Interstate  Commerce  Com¬ 
mission,  30  Fed.  (2d)  479.  (Certiorari  denied  279  U.  S. 
856),  at  page  480,  the  Court  said  (italics  ours) : 

“The  cause  was  submitted  to  the  lower  court 
upon  the  petition,  answer,  and  reply,  and  the  court 
dismissed  the  same.  We  think  this  ruling  of  the 
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lower  court  was  right,  for  it  is  an  established  rule 
that  the  action  of  mandamus  cannot  be  used  as  a 
substitute  for  an  appeal  nor  as  a  writ  of  error, 
whereas  the  relief  sought  by  the  company  in  its 
petition  was  essentially  of  that  character.  For  it 
is  conceded  that  the  Commission  took  jurisdiction 
of  the  company’s  complaint  and,  after  hearing  tes¬ 
timony  and  argument  concerning  the  issue,  Consid¬ 
ered  and  decided  it  upon  the  merits.  The  Cbmmis- 
sion  accordingly  fully  exercised  its  jurisdiction 
and  its  decision,  whether  correct  or  not ,  was  regu¬ 
larly  entered.  It  was  therefore  not  erroneous  for 
the  lower  court  to  refuse  a  writ  of  mandamus  as 
sought  by  the  company,  for  the  writ  if  granted 
could  have  had  no  other  effect  than  to  revijew  the 
decision  which  the  Commission  had  reached  upon 
its  consideration  of  the  facts  and  the  law  in  con¬ 
troversy.” 

See  also : 

United  States  ex  rel  Delaware  &  Hudson  Rail¬ 
road  Corp.  v.  Interstate  Commerce  Commis¬ 
sion,  51  Fed.  (2)  429;  60  D.  C.  App.  267; 

Smith  v.  United  States,  83  Fed.  (2d)  631.  j 

VII. 

THE  RECORD  IN  THE  PRESENT  PROCEED¬ 
INGS  NEGATIVES  ALL  CONTENTIONS  OF 
THE  APPELLANTS. 

It  is  obvious  that  the  ground  of  this  applica¬ 
tion  for  mandamus  is  not  really  the  refusal  of 
the  Commission  to  act  but  whether  the  action  of  the 
Commission  constituted  error  in  law;  if  in  su^h  cir¬ 
cumstances  mandamus  should  issue,  it  necessarily 
would  have  the  effect  of  a  writ  of  error,  and  that  this 
may  not  be  done  is  clearly  established  by  all  the  Author¬ 
ities.  But  from  the  standpoint  of  a  writ  of  erjror,  as 
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well  as  from  the  standpoint  of  mandamus,  the  record 
demonstrates  beyond  doubt  that  the  petition  should  be 
dismissed  and  the  decision  of  the  court  below  affirmed. 

(1)  Appellants  contend  that  in  making  its  find¬ 
ings  and  rendering  its  decision,  the  Commission  failed 
and  refused  to  consider  Section  15a (2)  of  the  Inter¬ 
state  Commerce  Act;  that  section,  by  act  of  Congress 
approved  June  16,  1933,  now  reads  as  follows : 

4  4  In  the  exercise  of  its  power  to  prescribe  just 
and  ’reasonable  rates  the  Commission  shall  give 
due  consideration,  among  other  factors,  to  the  ef¬ 
fect  of  rates  on  the  movement  of  traffic;  to  the 
need,  in  the  public  interest,  of  adequate  and  effi¬ 
cient  railway  transportation  service  at  the  lowest 
cost  consistent  with  the  furnishing  of  such  service  ; 
and  to  the  need  of  revenues  sufficient  to  enable  the 
carriers,  under  honest,  economical,  and  efficient 
management,  to  provide  such  service.” 

When  the  above  section  is  read  in  connection  with 
all  of  the  other  sections  of  the  Interstate  Commerce 
Act,  it  is  clear  that  no  single  carrier  is  to  be  isolated 
and  considered  solely  by  itsself,  but  that  the  duty  of  the 
Commission  is  to  consider  the  general  railway  trans¬ 
portation  system  of  the  entire  country  and  the  need  of 
revenues  sufficient  to  enable  the  carriers  comprising 
such  system  to  provide  adequate  and  efficient  railway 
transportation  service.  This  section  was  considered 
by  the  court  in  Florida  v.  United  States,  292  U.  S.  1, 
(and  at  pages  6-8  of  Appellants’  brief  cited,  and 
quoted  only  in  part).  Therein  it  was  said  (italics  ours) : 

4  4  The  purpose  of  the  changes  in  Sec.  15a  is  not 
left  in  doubt.  They  were  made  with  the  manifest 
object  of  eliminating  the  provisions  for  the  recap¬ 
ture  of  excess  income  of  carriers  and  of  revising 
the  rule  as  to  rate  making.  The  requirement  im- 
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posed  by  Transportation  Act,  1920,  for  the  adjust¬ 
ment  of  rates  according  to  rate  groups  was  abol¬ 
ished  and  in  substitution  the  Commission  was  di¬ 
rected  to  give  due  consideration  to  thej  factors 
which  are  specified  in  the  section  as  amended.  Thus 
the  Commission  is  to  consider,  among  o1]her  fac¬ 
tors,  ‘  the  effect  of  rates  on  the  movement  of  traf¬ 
fic’;  ‘the  need,  in  the  public  interest,  of  Adequate 
and  efficient  railway  transportation  service  at  the 
lowest  cost  consistent  with  the  furnishing'  of  such 
service’;  and  ‘the  need  of  revenues  sufficient  to 
enable  the  carriers,  under  honest,  economical,  and 
efficient  management,  to  provide  such  service  \ 
Neither  the  elimination  of  the  group  method  of 
rate  making,  nor  the  substituted  rule,  suggests  an 
intention  to  impair  the  Commission’s  authority 
over  intrastate  rates  for  the  appropriate!  protec¬ 
tion  of  interstate  commerce.  On  the  contrary,  the 
substituted  rule  of  rate  making  by  its  express 
terms  emphasizes  the  carriers’  need  of  adequate 
revenues.  The  Congress  had  provided  authority 
to  meet  that  need  where  inadequate  intrastate  rates 
caused  unjust  discrimination  against  interstate 
commerce.  The  Commission  had  exercised  that 
authority.  The  Commission  had  not  proposed  the 
diminution  of  that  authority.  The  new  Act  dis¬ 
closes  no  intention  to  weaken  national  control  for 
essential  national  purposes  over  the  railway  sys¬ 
tem  of  the  country.  It  was  rather  designed  to  aid 
that  control  in  the  light  of  the  depressed  economic 
condition  of  the  railways 

The  situation  here  presented  is  no  different  from 
that  before  the  Court  in  Ann  Arbor  R.  R .  Co.  %  U.  S 
281  U.  S.  658,  wherein  the  so-called  Hoch-Smith  reso¬ 
lution  of  January  30,  1925,  was  under  consideration. 
At  pages  663,  664  the  Court  refers  to  section  1,  par.  (5) 
of  the  Interstate  Commerce  Act  which  requires! that  all 
charges  shall  be  just  and  reasonable  and  prohibits  and 
declares  unlawful  every  unjust  and  unreasonable 
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charge;  it  then  refers  to  section  15  par.  (1)  of  the  Act 
having  reference  to  complaints  and  hearings  and  to 
authority  of  the  Commission  to  determine  and  pre¬ 
scribe  just  and  reasonable  charges.  The  Court  then 
quotes  the  Hoch-Smith  resolution  which  in  substance 
declares  the  true  policy  in  rate  making  to  be  pursued 
by  the  Commission  shall  be  to  consider  the  conditions 
which  prevail  at  any  time  in  the  various  industries  to 
the  end  that  commodities  mav  move  freelv,  declares 
that  in  view  of  the  existing  “depression  in  agriculture ’ ’ 
the  Commission  should  establish  the  lowest  possible 
rates  on  agricultural  commodities  compatible  with  the 
maintenance  of  adequate  transportation  service.  The 
Commission  ordered  reductions  in  certain  rates  on 
agricultural  products,  basing  its  decision,  as  the  Court 
said  (p.  666),  on  the  Hoch-Smith  resolution,  not  on  sec¬ 
tion  1,  par.  (5),  Interstate  Commerce  Act.  The  follow¬ 
ing  excerpt  from  the  opinion  demonstrates  that 
amended  section  15a  (2)  made  no  change  in  the  basic 
law  as  to  the  reasonableness  of  rates. 

“We  are  of  opinion  that  the  Commission’s  con¬ 
struction  cannot  be  supported.  The  paragraph 
does  not  purport  to  make  any  change  in  the  exist¬ 
ing  law,  but,  on  the  contrary,  requires  that  that  law 
be  given  effect.  Nor  does  it  purport  to  make  un¬ 
lawful  any  rate  which  under  the  existing  law  is  a 
lawful  rate,  but  on  the  contrary  leaves  the  validity 
of  the  rate  to  be  tested  by  that  law. 

“The  paragraph  requires  only  that  ‘lawful 
changes’  in  the  rate  structure  be  made,  and  we  find 
in  it  no  sanction  for  any  other  change.” 

And  again  at  page  669  the  Court  stated  that  the  res¬ 
olution  made  no  substantial  change  in  sections  1(5), 
3(1)  and  15(1)  of  the  existing  law. 
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Furthermore,  it  definitely  has  been  stated  by  the  Su¬ 
preme  Court  that  whether  or  not  a  carrier  e^rns  divi¬ 
dends  sheds  but  little  light  on  the  question  of  the  rea¬ 
sonableness  of  one  rate  or  a  class  of  rates : 

Dayton-Goose  Creek  Ry.  Co.  v.  U.  S.  et  al,  ^63  U.  S. 
456,  at  page  482  (italics  ours) :  j 

4  4 It  is  argued  that  to  cut  down  the  Operating 
profit  of  the  stronger  roads  to  a  certain)  per  cent 
is  not  cutting  or  reducing  rates,  since  tlie  net  in¬ 
come  of  a  carrier  has  no  proper  relatiorJ  to  rates 
and  can  not  be  used  as  evidence  of  their  reason¬ 
ableness.  Northern  Pacific  Ry  v.  North  Dakota , 
236  U.  S.  585,  and  Interstate  Commerce  Commis¬ 
sion  v.  Union  Pacific  R.  R  . j  222  U.  S.  541,  jare  cited 
to  this  point.  They  merely  decided  that  where  the 
reasonableness  of  one  rate  or  a  class  of]  rates  is 
in  issue,  the  total  operating  profit  of  the;  railroad 
or  public  utility  is  of  litle  use  in  reaching  a  con¬ 
clusion.  This  is  shown  by  the  words  of  MK  Justice 
Lamar,  speaking  for  the  Court,  in  Interstate  Com¬ 
merce  Commission  v.  Umon  Pacific  Ry.  (p.  549) : 
4 4  Where  the  rates  as  a  whole  are  under  considera¬ 
tion,  there  is  a  possibility  of  deciding,  with  more 
or  less  certainty,  whether  the  total  earnings  afford 
a  reasonable  return.  But  whether  the  carrier 
earnned  dividends  or  not  sheds  but  little  light  on 
the  question  as  to  wdiether  the  rate  on  a  particular 
article  is  reasonable.  For,  if  the  carrier ’s  total 
income  enables  it  to  declare  a  dividend,  that  w’ould 
not  justify  an  order  requiring  it  to  haul  bne  class 
of  goods  for  nothing,  or  for  less  than  a  reasonable 
rate.  On  the  other  hand,  if  the  carrier  earned  no 
dividend,  it  would  not  have  warranted  an  <*>rder  fix¬ 
ing  an  unreasonably  high  rate  on  such  article.” 

In  the  proceedings  nowT  under  consideration  the  Com¬ 
mission,  by  Division  3,  in  its  report  and  decision  (195 
I.  C.  C.  375,  filed  as  Appendix  B  to  the  petition  of  the 
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Appellants  herein,  and  found  in  R.  Vol.  I,  pp.  22-40), 
discussed  at  length  the  volume  and  movement  of  pota¬ 
toes  from  the  origin  points  involved  in  the  complaints, 
and  the  movement  of  potatoes  via  the  Searsport  route 
(the  rail  rates  from  origin  to  Searsport  being  the  sub¬ 
ject  of  complaint).  The  report  referred  to  the  claim 
that  the  routing  of  shipments  to  Searsport  and  thence 
by  unregulated  water  lines  resulted  in  a  serious  loss  of 
traffic  to  regulated  rail  lines,  other  than  the  defendant, 
as  well  as  to  regulated  water  lines  (pp.  376-378 ;  R.  Vol. 
I,  pp.  22-26),  the  contentions  of  all  parties  carefully 
were  pointed  out  (pp.  376-378;  R.  Vol.  I,  pp.  22-26), 
and  it  clearly  appears  that  the  finding — that  the  rates 
complained  of  were  not,  and  are  not,  unreasonable  or 
otherwise  unlawful — was  based  upon  consideration  of 
all  of  the  factors  which  the  Commission  should  con¬ 
sider  in  determining  the  reasonableness  and  lawful¬ 
ness  of  rates. 

In  the  report  of  the  entire  Commission  (204  I.  C.  C. 
115,  filed  as  Appendix  D  to  the  petition  of  the  Appel¬ 
lants  herein,  and  found  in  R.  Vol.  I,  pp.  33-40)  the  find¬ 
ings  of  Division  3  were  affirmed  and  the  Commission 
specifically  stated  (p.  116;  R.  Vol.  I,  p.  35). 

“ The  position  taken  by  various  interveners  and 
the  events  leading  to  the  establishment  of  the  as¬ 
sailed  rates  were  discussed  in  the  former  report 
and  need  not  be  repeated  herein.  ’  ’ 

The  Commission  made  specific  statements  in  respect  of 
the  service  performed  by  the  defendant  carrier  in  con¬ 
nection  with  traffic  to  Searsport  and  stated  (p.  116;  R. 
Vol.  I,  p.  35). 

1 1  The  primary  question  now  presented  for  our 
determination  is  whether  the  assailed  rates  are 
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reasonable  for  the  service  performed.  The  col¬ 
lateral  issues  raised  by  the  complaint  in  No.  25679 
were  discussed  at  some  length  in  the  former  re¬ 
port.  Nothing  has  been  brought  to  our  attention 
which  would  warrant  the  conclusion  that  jthe  divi¬ 
sion  erred  in  its  findings  with  respect  thereto  and 
such  findings  will  be  affirmed.” 

The  Commission  concluded  by  saying  (p.  120;  R. 
Vol.  I,  p.  40,  italics  ours) : 

“We  have  considered  carefullv  all  the  evidence 
of  record  and  especially  those  matters  stressed  at 
the  oral  argument.  We  find  nothing  which  would 
warrant  a  modification  of  any  of  the  former  find¬ 
ings  and  they  are  affirmed.” 

At  the  outset  of  his  oral  argument  before  ilhe  Com- 
mission,  counsel  for  the  Appellants  herein,  s^iid  (Ex¬ 
hibit  35,  before  the  lower  court,  p.  1013) : 

“The  principal  issue  is  the  propriety  and  law¬ 
fulness  of  an  increase  in  the  important  rate  on 
potatoes  from  the  potato  growing  section  of  Maine 
to  the  port  of  Searsport,  Me.,  that  being  aj  propor¬ 
tional  rate  in  connection  with  water  transporta¬ 
tion  beyond.”  J 

He  then  stressed  (a)  the  importance  of  potato  traffic 
to  the  Bangor  and  Aroostook  and  its  earnings  there¬ 
from,  the  volume  of  the  movement,  the  increase  in  the 
movement  over  a  period  of  fifteen  years,  the  economic 
conditions  in  the  origin  territory,  the  all-rail  rates 
from  origin  territory  to  various  markets  of  consump¬ 
tion,  the  rail  rates  from  other  potato  producing  areas 
to  the  same  markets  of  consumption,  and  the  thjen  price 
of  potatoes  received  by  farmers;  (b)  the  beginning  of 
the  movement  of  potatoes  via  rail  and  water  jthrough 
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Searsport  in  December,  1931,  the  volume  of  such  move¬ 
ment  and  the  testimony  as  to  the  necessity  of  the  Sears¬ 
port  route;  (c)  the  statement  by  the  President  of  Ban¬ 
gor  and  Aroostook  Railroad  Company,  in  his  annual 
report  to  the  stockholders  for  the  year  ended  December 
31,  1931,  relative  to  earnings  on  potatoes  handled  to 
Searsport  before  the  rates  were  increased,  the  cost  of 
handling  potatoes  to  Searsport  as  compared  with  the 
handling  to  Northern  Maine  Junction,  and  the  operat¬ 
ing  effort  at  Searsport  as  compared  with  the  operating 
effort  at  Northern  Maine  Junction;  (d)  his  contention 
that  the  business  moving  via  water  from  Searsport  was 
new  business,  that  the  railroads  endeavored — by  the 
rate  increases — to  stifle  the  Searsport  route,  and  the 
statement  by  the  President  of  Bangor  and  Aroostook 
Railroad  Company  that  other  railroads  alleged  the  pre¬ 
vious  rates  were  abnormally  low  and  that,  after  an  in¬ 
vestigation  and  comparison  of  the  previous  rates  with 
rates  established  by  the  Interstate  Commerce  Commis¬ 
sion,  he  determined  such  rates  were  too  low;  (e)  the 
level  of  class  rates  within,  to  and  from  Bangor  and 
Aroostook  territory,  in  the  south  and  southwest,  potato 
rates  fixed  by  the  Commission  in  other  territories  on 
the  percentage  of  class  rates,  the  use  of  class  rates  or 
a  percentage  thereof  in  considering  reasonableness  of 
the  rates  attacked,  the  high  level  of  class  rates  on  the 
Bangor  and  Aroostook,  the  volume  of  traffic  moved  at 
class  rhtes  in  other  territories  in  contrast  to  the  volume 
moved  at  such  rates  on  the  Bangor  and  Aroostook,  the 
volume  of  potato  traffic  in  other  rate  territories  as 
compared  with  that  on  the  Bangor  and  Aroostook;  (f) 
the  rates  for  transportation  of  potatoes  in  western  ter¬ 
ritory  as  fixed  by  the  Commission  since  the  decision  of 
Division  3  on  the  complaints,  and  urged  that  rates 
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from  Aroostook  County  to  Searsport  should  be  higher 
than  the  rates  so  prescribed  by  the  Commission;  (g) 
the  financial  condition  of  the  Bangor  and  Aroostook, 
its  payment  of  interest  on  its  bonds,  its  payment  of 
dividends  on  its  stock,  and  its  reduction  in  bonds  debt 
(but  without  mentioning  the  increase  in  capital  stock 
issued  to  the  stockholders  at  20  per  cent  above  par  for 
accomplishing  such  reduction)  and  urging  that  the 
most  important  factor  in  the  case  was  the  satisfactory 
financial  condition  of  the  Bangor  and  Aroostook;  (h) 
that  the  previously  existing  rates  were  adejquate  for 
the  haul  to  Searsport  and  compared  the  earrings  per 
car,  per  car  mile  and  per  ton  mile  under  the  o}d  rates  to 
Searsport  and  under  the  increased  rates  wi|h  similar 
earnings  for  similar  distances  in  other  territories,  and 
(i)  all  other  factors  or  points  which  in  any  way  could 
be  deduced  from  the  evidence  (R.  Vol.  I,  pp.  385-390). 

Reply  to  all  of  these  contentions  was  made  by  coun¬ 
sel  for  the  railroads  and  the  railroads  clearly  analyzed 
the  true  picture  of  the  rate  situation  and  urgekl  that  the 
Commission,  on  the  entire  record,  should  find  that  the 
rates  attacked  were  not  unjust  or  unreasonable,  and 
were  not  prejudicial,  discriminatory  or  otherwise  un¬ 
lawful  (R.  Vol.  I,  pp.  393-396). 

The  Court  is  bound  to  presume  that  the  proceedings 
before  the  Commission  were  in  no  way  irregular,  that 
every  act  required  to  be  done  was  regularly  performed, 
and  that  every  matter  required  to  be  considered  was 
considered,  unless  and  until  the  contrary  clearly  ap¬ 
pears.  In  determining  and  deciding  the  issues  the 
Commission  was  performing  essentially  a,  judicial 
function  and  it  must  be  presumed  to  have  followed  the 
statutes,  and  to  have  done  everything  that  was  neces¬ 
sary  to  warrant  the  entry  of  its  conclusions^  findings, 
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decisions,  and  orders,  unless,  in  a  court  of  error  or 
review,  the  contrary  is  shown. 

Interstate  Commerce  Commission  v.  Campbell , 
supra . 

Voorhees  v.  Jackson,  10  Peters,  449  at  472. 

Page  v.  United  States,  11  Wallace,  268  at  299. 

Applegate  v.  Lexington,  117  U.  S.  225  at  271. 

In  Illinois  Central  etc .  R.  R.  v.  Interstate  Commerce 
Commission,  206  U.  S.  441  at  454,  it  was  stated: 

“And  the  findings  of  the  Commission  are  made 
by  law  prima  facie  true.  This  court  has  ascribed 
to  them  the  strength  due  to  the  judgments  of  a 
tribunal  appointed  by  law  and  informed  by  ex¬ 
perience.’  ’ 

In  Interstate  Commerce  Commission  v.  Union  Pacific 
R.  R.,  222  U.  S.  541  at  546-547,  it  was  stated : 

“As  the  statute  makes  its  finding  prima  facie 
correct  (Cincinnati  dc.  Ry.  v.  Interstate  Commerce 
Commission,  206  U.  S.  142,  154),  it  will  be  more 
convenient  to  consider  the  case  from  the  stand¬ 
point  of  the  carriers,  who  first  insist  that  the  order 
was  void  because  made  without  evidence,  or  find¬ 
ing,  that  the  50-cent  rate  was  unreasonable.  ’  ’ 

In  the  present  proceedings  the  presumption  becomes 
absolute  because  it  definitely  appears  of  record  before 
this  Court  that  the  Commission  considered  all  things 
and  factors  required  by  law. 

The  report  of  the  Commission  stated  that  it  had 
“considered  carefully  all  the  evidence  of  record  and 
especially  those  matters  stressed  at  the  oral  argu¬ 
ment”  (this  is  not  a  mere  ipse  dixit  as  the  matters 
stressed  in  oral  argument  are  definite  and  are  identi- 
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fied  by  the  certified  copy  thereof  filed  with  the  lower 
court  as  Exhibit  35,  and  abstracted  R.  V ol.  I,  pp.  385- 
396) ;  in  the  light  of  all  the  evidence  and  the  o[ral  argu¬ 
ments  it  affirmed  the  decision  that  the  rates!  assailed 
were  not  unreasonable  or  otherwise  unlawful.  These 
facts  negative  completely  any  suggestion  that  the  Com¬ 
mission  failed  to  perform  its  statutory  duty. 

The  case  of  Tex.  &  No.  R.  Co.  v.  United  States ,  10 
Fed.  Supp.  198,  was  a  petition  to  enjoin  the  enforce¬ 
ment  of  certain  orders  made  by  the  Interstate  Com¬ 
merce  Commission.  At  p.  199  the  Court  say^: 

validity 
without 
ey  were 
without 
her  Con¬ 
or  both, 
d  be  set 
e  orders 


4 ‘The  basis  of  the  charge  against  the! 
of  the  orders  was  that  they  were  made! 
substantial  factual  support,  and  that  tlji 
‘arbitrary,  capricious,  unreasonable,  an 
deference  or  regard  to  the  law,  being  ei 
trary  to  or  unsupported  by  the  evidence, 
and  hence  are  void  and  useless  and  shou 
aside,  vacated,  and  nullified  by  appropria 
of  this  court 


* 


* 


# 


* 


“  (1)  1.  In  view  of  the  allegations  of  the  bill  and 
the  statements  contained  in  the  brief  of  petitioners 
that  the  Commission  acted  arbitrarily,  capricious¬ 
ly,  and  unreasonably,  this  court  must  at  t}ie  outset 
indulge  the  recognized  presumption  of  the  law, 
that  public  officers  will  not  only  do  their  duty,  but 
that  they  will  perform  such  duty  f aithf ullly.  ’  ’ 

The  Court  then  quoted  from  Interstate  Commerce  Com¬ 
mission  v.  Union  Pacific  R.  Co.,  222  U.  S.  541,  stating 
that — 


i  i  * 


* 


*  the  findings  of  the  Commission  are 
made  by  laAv  prima  facie  true,  and  this  cpurt  has 
ascribed  to  them  the  strength  due  to  the  judgments 
of  a  tribunal  appointed  by  law  and  informed  by 
experience.  ’  ’ 
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The  Court  thereupon  dismissed  the  petition.  The  de¬ 
cision  of  the  statutory  court  was  affirmed  by  the  Su¬ 
preme  Court  of  the  United  States  in  295  U.  S.  395. 

The  case  of  Chesapeake  &  Ohio  Ry.  v.  United  States , 
11  Fed.  Supp.  588,  was  an  action  before  a  statutory 
court  to  enjoin,  set  aside,  annul  and  suspend  an  order 
of  the  Interstate  Commerce  Commission;  the  injunc¬ 
tion  was  refused  and  the  petition  dismissed,  the  court 
saying  (p.  594) : 

“(12)  Congress  has  created  the  Interstate  Com¬ 
merce  Commission  to  act  as  a  fact-finding  body 
and  to  deal  with  questions  involving  transporta¬ 
tion  and  rates  therefor.  It  is  universally  held  that 
courts  are  without  power  to  make  rates,  and  they 
will  not  substitute  their  judgment  for  that  of  the 
commission,  which  is  an  experienced  body 
equipped  with  facilities,  which  the  courts  do  not 
have,  for  determining  such  questions.  We  can 
only  pass  upon  acts  of  the  commission  for  the  pur¬ 
pose  of  ascertaining  whether  it  has  acted  arbi¬ 
trarily  and  without  evidence  or  has  transcended 
its  lawful  powers.  Standard  Oil  Co.  v.  United 
States ,  283  U.  S.  235,  51  S.  Ct.  429,  75  L.  Ed.  999 ; 
Interstate  Commerce  Commission  v.  Delaware,  L. 
&  W.  Ry.  Co.,  220  U.  S.  235,  31  S.  Ct.  392,  55  L. 
Ed.  448;  United  States  v.  Louisville  &  N.  R.  R.  Co., 
235  U.  S.  314,  35  S.  Ct.  113,  59  L.  Ed.  245;  Procter 
&  Gamble  v.  United  States,  225  U.  S.  282,  32  S. 
Ct.  761,  56  L.  Ed.  1091. 

“(13,  14)  As  was  said  by  Manton,  C.  J.,  in 
Akron,  Canton  &  Youngstown  Ry.  Co.  v.  United 
States  (D.  C-),  22  F.  (2d)  199,  203:  ‘The  deter¬ 
mination  of  whether  a  rate  is  unreasonable  or  dis¬ 
criminatory  is  a  question  on  which  the  finding  of 
the  Commission  is  conclusive,  if  it  is  supported 
by  any  substantial  evidence,  unless  there  is  some 
irregularity  in  the  proceeding  or  some  error  in  the 
application  of  the  rules  of  law.  Western  Paper 
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Makers'  Chemical  Co.  v.  U.  S.,  271  U.  S.  268,  46 
S.  Ct.  500,  70  L.  Ed.  941 ;  Skinner  &  Eddy  Cory.  v. 
11.  S.,  249  U.  S.  557,  39  S.  Ct.  375,  63  L.  Ed.  772 ; 
Spiller  v.  Atchison,  T.  &  S.  F.  Ry .,  253  U.  S.  117, 
40  S.  Ct.  466,  64  L.  Ed.  810.  It  is  not  for  the  courts 
to  weigh  the  evidence  introduced  before  tlje  Com¬ 
mission.  Western  Payer  Makers'  Chemical  Co.  v. 
U.  S.  supra.  And  the  soundness  of  the  reasoning 
by  which  the  conclusions  are  reached  and  the  wis¬ 
dom  of  the  regulations  which  it  prescribes  a  re  mat¬ 
ters  which  are  left  by  Congress  to  the  Commission 
as  the  administrative  ‘tribunal  appointed  by  law 
and  informed  by  experience.’  III.  Central  Ry.  v. 
Interstate  Commerce  Commission,  206  U.  S’.  441, 
27  S.  Ct.  700,  51  L.  Ed.  1128.  An  examination  of 
this  record  requires  us  to  support  the  ordejr  of  the 
Commission  as  against  the  attacks  made  upon  it.  ’ 7 

The  above  decision  was  affirmed  by  the  Supreme 
Court  of  the  United  States  in  296  U.  S.  187. 

Other  decisions  of  the  courts  lead  irresistibly  to  the 
conclusion  that  the  Commission,  in  these  proceedings, 
strictly  followed  all  of  the  requirements  of  the  statute 
and  in  no  way  acted  arbitrarily  or  capriciously,  or 
in  any  way  failed  to  perform  a  ministerial  duty! 

The  decision  of  the  Supreme  Court  of  the  {United 
States  in  Baltimore  &  Ohio  RR.  Co.  v.  United  States, 
(decided  May  18,  1936),  80  L.  Ed.  Advance  Opinions, 
853,  finally  disposes  of  the  contentions  of  Appellants 
relative  to  the  report,  decision  and  findings  of  the 
Commission;  in  that  case  (at  p.  860)  the  Court  says: 

“There  is  no  requirement  that  the  commission 
specify  the  weight  given  to  any  item  of  e^ridence 
or  fact  or  disclose  mental  operations  by  wl^ich  its 
decisions  are  reached.  Useful  precision  in  respect 
of  either  would  be  impossible.” 
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(2)  Appellants  allege  that  in  making  its  findings  and 
rendering  its  decision,  the  Commission  failed  and  re¬ 
fused  to  consider  Section  500  of  the  Transportation 
Act  of  1920. 

This  contention  as  to  the  facts  is  nullified  by  the  re- 
port  of  the  Commission — by  Division  3 — (195  I.  C.  C. 
375)  and  by  the  report  of  the  Commission  on  argu¬ 
ment  (204  I.  C.  C.  115;  R.  Vol.  I,  pp.  22-40),  and  as  to 
the  law  by  the  decision  in  Mississippi  Valley  Barge 
Line  Co .  v.  United  States,  292  U.  S.  282.  The  ques¬ 
tion  of  transportation  of  potatoes  from  origin  points 
involved  in  the  complaint,  via  regulated  rail  transpor¬ 
tation  to  Searsport  and  unregulated  water  carriers  be¬ 
yond,  wa&  discussed  by  Division  3  at  pp.  377-380  (R. 
Yol.  I,  pp.  24-29) ;  in  both  reports  the  Commission 
clearly  stated  that  the  question  before  it  was  whether 
the  rates  for  transportation  to  Searsport  were  reason¬ 
able  and  non-prejudicial.  It  was  found — both  by  Di¬ 
vision  3  and  by  the  entire  Commission — that  the  rates 
were  not  unreasonable,  prejudicial  or  otherwise  un¬ 
lawful.  The  fact  that  a  reasonable  rate  for  rail  trans¬ 
portation  is  at  a  level  which  may  result  in  sharper  com¬ 
petition  between  regulated  all-rail  routes,  or  regulated 
rail-water  routes,  and  unregulated  water  lines,  has  no 
bearing  bn  the  reasonableness  of  the  rate.  The  sole 
test  is  whether  or  not  the  rate  is  reasonable  for  the 
service  rendered. 

In  the  Mississippi  Valley  Barge  Line  case,  supra,  the 
Court  said  (pp.  287-288) : 

“We  are  told  for  the  appellant  that  upon  the 
face  of  the  report  the  Commission  has  been  heed¬ 
less  of  the  mandate  of  a  statute.  By  Sec.  500  of 
Transportation  Act,  1920  (Feb.  28,  1920,  c.  91,  41 
Stat.  449;  49'  U.  S.  C.  Sec.  142)  'it  is  declared  to 
be  the  policy  of  Congress  to  promote,  encourage 
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and  develop  water  transportation,  servicq,  and  fa¬ 
cilities  in  connection  with  the  commercb  of  the 
United  States,  and  to  foster  and  preserve  in  full 
vigor  both  rail  and  water  transportation.  ’  Fol¬ 
lowing  this  declaration,  which  is  in  the  la^t  title  of 
the  act,  a  duty  is  imposed  upon  the  Secretary  of 
War  to  do  certain  acts  with  the  object  of  develop¬ 
ing  facilities  for  inland  waterway  transportation, 
and  in  particular  to  investigate  the  subject  of 
water  terminals  both  for  inland  w^ater-way  traffic 
and  for  through  traffic  by  water  and  rail;  to  advise 
and  cooperate  with  communities,  cities  and  towns ; 
and  to  ascertain  whether  the  inland  waterways 
‘are  being  utilized  to  the  extent  of  their  Capacity 1 
and  are  meeting  the  demands  of  traffic.  By  earlier 
sections  of  the  act,  Sec.  418;  49  U.  S.  C.  |Sec.  15; 
15(1),  14(4),  the  regulatory  powers  of  the  Com¬ 
mission  had  been  broadened  in  respect  of  [through 
or  joint  rates  for  carriers  by  rail  and  vraper,  Chi¬ 
cago,  R.  I.  (&  P.  By.  Co.  v.  United  States,  ^74  U.  S. 
29,  36;  and  by  the  Inland  Waterways  Transporta¬ 
tion  Act  as  amended  in  1928,  these  powefs  had  a 
new  extension.  Act  of  May  29,  1928,  c.  $91,  Sec. 
2,  45  Stat.  978;  49  U.  S.  C.  Sec.  153  (e)  f  United 
States  v.  Illinois  Central  R.  Co.,  291  U.  S.  [457. 

For  the  determination  of  this  case  thepe  is  no 
need  to  go  into  the  question  whether  the  declara¬ 
tion  of  the  policy  of  Congress  to  foster  tail  and 
winter  transportation  creates  a  new  standard  of 
duty  for  the  Commission  in  the  ordering  of  rates, 
or  is  a  source  of  private  rights  if  the  dupy  is  ig¬ 
nored.  That  question  does  not  become  important 
until  the  policy  of  the  lawmakers  appears!  to  have 
been  flouted;  and  here  it  was  obeyed.  The  ad¬ 
monition  does  not  mean  that  carriers  by  rkil  shall 
be  required  to  maintain  a  rate  that  is  too  pigh  for 
fear  that  through  the  change  they  may  cut  |into  the 
profits  of  carriers  by  water.  The  most  that  it  can 
mean,  unless,  conceivably,  in  circumstances  of  wan¬ 
ton  or  malicious  injury,  is  that  where  earners  by 
land  and  water  are  brought  within  the  ran^e  of  the 
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regulatory  powers  of  the  Commission,  as  e.  g.,  in 
establishing  through  routes  or  joint  rates,  there 
shall  be  impartial  recognition  and  promotion  of 
the  interests  of  all. 

No  discrimination  of  that  kind  is  proved  or  even 
charged.  The  rates  affected  by  this  schedule  do 
not  involve  the  division  or  joint  earnings  between 
land  and  water  carriers.  The  appellant  makes  its 
own  rates  from  port  to  port,  and  may  increase  or 
lower  them  at  will.  What  has  been"  done  by  the 
Commission  affects  the  carriers  by  rail  alone,  at 
least  in  its  immediate  consequences.  Transporta¬ 
tion  by  water  may  feel  the  repercussions  of  regula¬ 
tion  elsewhere.  It  has  not  been  regulated  directly. 
Even  for  transportation  by  land,  the  Commission 
has  done  no  more  than  establish  a  permissive  min¬ 
imum,  and  this  a  minimum  sufficient  to  give  as¬ 
surance  that  the  carriage  of  the  sugar  will  not 
involye  a  loss.  6  There  is  no  reasonable  doubt/  vre 
are  told  in  the  report,  ‘that  the  proposed  rates 
are  high  enough  to  pay  more  than  the  cost  of  ser¬ 
vice.’  ” 

In  the  above  case  the  Commission  prescribed  a  mini¬ 
mum  reasonable  rate  while  in  the  cases  here  under 
consideration  the  Commission  found  the  rates  in  effect 
to  be  not  unjust  or  unreasonable.  The  statement  of 
the  Court  that  “The  admonition  does  not  mean  that 
carriers  ty  rail  shall  be  required  to  maintain  a  rate 
that  is  too  high  for  fear  that  through  the  change  they 
may  cut  into  the  profits  of  carriers  by  water,”  well 
might  be  changed  to  read  “The  admonition  does  not 
mean  that  carriers  by  rail  shall  be  required  to  main¬ 
tain  a  rate  that  is  too  low  for  fear  that  through  the 
change  they  may  cut  into  the  profits  of  carriers  by 
water.” 

There  was  substantial  evidence  before  the  Commis¬ 
sion  (referred  to  in  sections  IV  and  V  of  this  brief) 
that  the  rates  to  Searsport  were  increased  because  the 
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former  rates  were  unreasonably  low  and  properly 
should  be  advanced  to  a  level  which  would  be  reason¬ 
able  for  the  service  performed  and  which  would  not 
give  an  unfair  advantage  to  traffic  moving  through  that 
port. 

It  must  be  borne  in  mind  that  the  transportation  in¬ 
volved  in  the  proceedings  before  the  Commission  is  via 
a  regulated  rail  line  to  Searsport,  Maine  anji  thence 
by  unregulated  water  carriers  whose  rates,  changes  and 
practices  are  in  no  way  controlled  by  the  Conjmission. 
A  similar  situation  was  considered  by  the  pupreme 
Court  in  the  case  of  Texas  <&  Pacific  Ry.  Co,  i,  United 
States ,  289  U.  S.  627,  and  in  referring  to  the  Commis- 
sion’s  jurisdiction  and  power  the  Court  said  |p.  636)  : 

‘ 4  While  that  body  has  no  control  over  the  ocean 
rate,  it  has  power  to  compel  a  reasonable  charge 
for  the  rail  haul”. 

The  effect  of  Section  500  of  the  Transportation  Act, 
1920,  seems  definitely  to  have  been  determined  by  a 
recent  decision.  In  Youngstown  Sheet  &  Tube  Co,  v. 
United  States ,  7  Fed.  Supp.  33,  complainants  before 
the  Interstate  Commerce  Commission  sought  to  have 
the  court  set  aside  an  order  of  the  Commission  requir¬ 
ing  that  certain  carriers  increase  to  prescribed  minima 
their  rates  on  ex-river  coal ;  among  other  things  it  was 
alleged  that  the  Commission  did  not  give  full  consid¬ 
eration  to  Section  500.  At  pp.  37-38  the  Coi^rt  made 
reference  to  that  section  and  said :  j 

“It  is  also  to  be  observed  that  it  is  equally  the 
policy  of  the  Congress,  ‘to  foster  and  preserve  in 
full  vigor  both  rail  and  water  transportation.’ 
Whether  Section  500  is  a  mandate  to  the  Commis¬ 
sion,  or  merely  a  declaration  of  policy,  is  unim¬ 
portant.  It  has  been  held  that  if  rates  fixed  or 
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permitted  by  orders  of  the  Commission  would  be 
reasonable  in  the  absence  of  barge  competition, 
they  are  no  less  reasonable  because  of  such  com¬ 
petition.  Mississippi  Valley  Barge  Line  Com¬ 
pany  v.  United  States  (D.  C.)  4  F.  Supp.  745.  A 
somewhat  similar  declaration  with  respect  to  the 
giving  of  consideration  to  an  existing  depression 
in  agriculture  made  by  the  Congress  in  the  so- 
called  Hoch-Smith  Resolution  of  January  30,  1925 
(49  USC A  Sec.  55),  made  no  change  in  exist¬ 
ing  law,  and  did  not  make  unlawful  any  rate  which 
under  the  existing  law  was  a  lawful  rate,  but  left 
the  validity  of  the  rate  to  be  tested  by  that  law. 
Ann  Arbor  Railroad  v.  United  States,  281  U.  S. 
658.” 

The  Court  then  held  that  the  order  of  the  Commis¬ 
sion  requiring  increases  in  rail  rates,  even  though  such 
increases  might  have  an  adverse  effect  on  water  trans¬ 
portation,  did  not  fail  to  give  full  and  adequate  con¬ 
sideration  to  the  mandate  or  admonition  of  Section 
500.  A  three-judge  court  dismissed  the  bill,  declining 
to  set  aside  or  annul  the  order  of  the  Commission;  the 
decree  of  the  district  court  was  affirmed  by  the  Su¬ 
preme  Court  of  the  United  States,  295  U.  S.  476. 

(3)  Appellants  allege  that  in  making  its  findings 
and  rendering  its  decision,  the  Commission  failed 
and  refused  to  consider  Section  6(13)  of  the  Inter¬ 
state  Commerce  Act.  The  section  referred  to  reads  as 
follows : 

4 ‘(13)  When  property  may  be  or  is  transported 
from  point  to  point  in  the  United  States  by  rail 
and  water  through  the  Panama  Canal  or  other¬ 
wise,  the  transportation  being  by  a  common  car¬ 
rier  or  carriers,  and  not  entirely  within  the  limits 
of  a  single  State,  the  Interstate  Commerce  Com¬ 
mission  shall  have  jurisdiction  of  such  transpor- 
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tation  and  of  the  carriers,  both  by  rail  j  and  by 
water,  which  may  or  do  engage  in  the  same,  in  the 
following  particulars,  in  addition  to  the  lurisdic- 
tion  given  by  the  Act  to  regulate  commprce,  as 
amended  June  eighteenth,  nineteen  hundred  and 
ten: 

“(c)  To  establish  proportional  rates,  or  maxi¬ 
mum,  or  minimum,  or  maximum  and  minimum 
proportional  rates,  by  rail  to  and  from  the  ports 
to  which  the  traffic  is  brought,  or  from  which  it  is 
taken  by  the  water  carrier,  and  to  determine  to 
what  traffic  and  in  connection  with  wha^  vessels 
and  upon  what  terms  and  conditions  such  rates 
shall  apply.  By  proportional  rates  ar^  meant 
those  which  differ  from  the  correspondihg  local 
rates  to  and  from  the  port  and  which  apjply  only 
to  traffic  which  has  been  brought  to  the  pprt  or  is 
carried  from  the  port  by  a  common  earner  by 
water. 9  7 


The  above  provision  of  the  Interstate  Commerce 
Act  gives  jurisdiction  to  the  Commission  to  Establish 
proportional  rates;  it  does  not  require  the  establish¬ 
ment  thereof.  Whether  or  not  proportional  rates, 
lower  than  local  rates,  should  be  established  is  solely 
a  question  of  fact  for  the  Commission  to  determine 
upon  the  evidence  presented  to  it.  This  provision  of 
the  Act  has  been  interpreted  by  the  Commission,  and 
it  repeatedly  has  said  that  it  has  “jurisdiction  to  es¬ 
tablish  proportional  rail  rates  applicable  on  water¬ 
borne  traffic,  but  the  law  does  not  authorize  fis  to  es- 

i 

tablish  them  except  we  find  the  existing  rates  unlaw¬ 
ful.^ 


American  Hawaiian  Steamship  Co.  v.  F\ie  Rail¬ 
road  Co 152  I.  C.  C.  703. 

Luckenbach  Steamship  Co.  Inc.  v.  Southern  Rail¬ 
way  Co .,  157  I.  C.  C.  752. 

Imported  Fertilizer  Materials,  161 1.  C.  |C.  649. 
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In  the  present  case,  however,  the  rates  under  con¬ 
sideration  actually  were  proportional  rates,  published 
as  such,  and  used  only  as  such ;  they  were  attacked  as 
unreasonable  and  reduction  thereof  was  sought.  The 
Commission  found  the  rates  assailed  were  not  unrea¬ 
sonable  or  otherwise  unlawful,  and,  in  its  decision, 
Division  3,  at  p.  378;  R.  Vol.  I,  pp.  25-26,  said: 

“The  Searsport  rates  apply  either  for  local  de¬ 
livery  at  that  point  or  for  delivery  on  wharf  for 
further  transportation  by  vessel.  Complainants 
compare  this  situation  with  that  obtaining  from 
the  same  origins  to  Northern  Maine  Junction  and 
other  basing  points.  The  rate  from  Caribou,  one 
of  the  most  important  shipping  points,  to  North¬ 
ern  Maine  Junction,  Maine,  for  example,  used  as 
a  proportional  in  the  construction  of  through 
rates,  is  62  per  cent  of  the  corresponding  local 
rate.  Other  similar  comparisons  disclose  some¬ 
what  the  same  relationship  between  the  local  and 
proportional  rates.  These  comparisons  do  not 
necessarily  indicate  that  the  assailed  rates  are  un¬ 
reasonable.  There  is  no  rail  movement  of  potatoes 
to  Searsport  for  local  consumption  and  the  intra¬ 
state  rate  to  that  point  is  therefore  useless  for 
comparative  purposes.  ’  ’ 

i 

In  the  report  of  the  Commission  on  argument,  it  was 
said  at  p.  116  (R.  Vol.  I,  p.  35) : 

“The  primary  question  now  presented  for  our 
determination  is  whether  the  assailed  rates  are 
reasonable  for  the  service  performed.’ ’ 

and  at  p.  117  (R.  Vol.  I,  p.  36) : 

“The  service  performed  by  defendant  in  con¬ 
nection  with  traffic  to  Searsport  is  much  greater 
than  on  shipments  transferred  to  its  rail  connec¬ 
tions.  Before  potatoes  began  moving  through 
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Searsport  it  was  a  simple  operation  for  jhe  road 
engine  to  place  cars  of  potatoes  at  Northern  Maine 
Junction  for  transfer  to  the  Maine  Central.  No 
terminal  services  were  required  and  a  ufiinimum 
of  operating  effort  was  encountered  in  the  inter¬ 
change.  On  the  other  hand,  cars  for  Searsport 
must  be  switched  out  of  the  train  at  Northern 
Maine  Junction  and  made  up  into  a  separate  train 
for  the  additional  haul  of  29  miles.  The  j cars  are 
placed  in  yards  anywhere  from  0.5  to  5  mjles  from 
the  wharf  at  Searsport,  and  upon  request  by  the 
boat  representative  designated  cars  are  switched 
out  of  the  yard  and  spotted  at  specified  boat 
hatches.”  ! 


In  addition  to  discussing  movement  of  traffic,  ser¬ 
vice  rendered  and  other  pertinent  matters,  the  Com¬ 
mission  discussed  fully  the  contentions  of  the  Appel¬ 
lants  and  of  the  intervener-appellees  in  respect  of  the 
reasonableness  of  the  assailed  rates,  which  are  in  fact 

\  i 

proportional  rates,  and  after  analyzing  the  cpnflicting 
contentions  held  that  the  rates  were  not  unreason¬ 
able  or  otherwise  unlawful.  | 

The  reports  and  decisions  show  that  full  cjonsidera- 
tion  was  given  to  the  fact  that  there  was  p  further 
movement  by  water,  after  the  rail  transportation;  the 
Commission  made  its  findings  based  upon  *ill  of  the 
evidence  before  it,  held  the  rates  not  unreasonable  or 
otherwise  unlawful,  and  dismissed  the  complaints. 

(4)  The  petition  of  the  Appellants  hereifn  alleges 
that  the  Commission  arbitrarily  refused  a  fair  hearing 
and  abused  its  descretion  in  not  reopening  the  cases 
for  rehearing.  The  facts  in  no  way  justify  such  an 
allegation,  but  on  the  contrary  clearly  show  that  the 
Commission  granted  a  full  and  fair  hearing,  such  as  is 
contemplated  by  the  Interstate  Commerce  Act,  con- 
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sidered  all  of  the  evidence  presented,  together  with 
briefs  and  arguments  of  counsel,  and  made  its  reports, 
decisions,  conclusions  and  orders  in  accordance  with 
the  applicable  provision  of  the  law,  sec.  14  above 
quoted;  aiid  in  denying  the  petition  for  reopening  and 
rehearing  exercised  only  that  discretion  conferred 
upon  it  by  section  16a  of  the  Act,  and  neither  acted 
arbitrarily  nor  abused  its  discretion. 

Section  16a  of  the  Interstate  Commerce  Act  pro¬ 
vides: 

4 4  That  after  a  decision,  order,  or  requirement 
has  been  made  by  the  Commission  in  any  proceed¬ 
ing  any  party  thereto  may  at  any  time  make  ap¬ 
plication  for  rehearing  of  the  same,  or  any  mat¬ 
ter  determined  therein,  and  it  shall  be  lawful  for 
the  Commission  in  its  discretion  to  grant  such  a 
rehearing  if  sufficient  reason  therefor  be  made  to 
appear.” 

When  considering  the  Appellants’  petition  for  re¬ 
opening  and  rehearing,  the  Commission  had  before  it 
the  petition  (attached  as  Appendix  E  to  relators’  peti¬ 
tion;  R.  Vol.  1,  pp.  41-51)  the  reply  thereto  filed  by  the 
defendant  and  interveners  before  the  Commission  (at¬ 
tached  as  Exhibit  1  to  Respondent’s  answer;  R.  Vol.  1, 
pp.  63-72),  the  petition  of  the  Appellants  for  oral  argu¬ 
ment  before  the  Commission,  the  reply  thereto  as  filed 
by  the  defendant  and  interveners  (attached  as  Ex¬ 
hibits  1  and  2  respectively  to  this  intervener’s  answer; 
R.  Vol.  I,  pp.  83-150),  the  report,  conclusions,  decision 
and  order  of  Division  3  (attached  as  Appendix  B  to  re¬ 
lators’  petition;  R.  Vol.  I,  pp.  22-31);  also  the  tran¬ 
script  of  the  oral  argument  before  the  Commission  and 
the  entire  record  of  testimony  and  exhibits  presented 
at  the  hearing  on  the  complaints.  In  the  proper  exer- 
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else  of  its  discretion,  the  Commission,  “upon  further 
consideration  of  the  records  in  the  above-entitled  pro¬ 
ceedings ,  and  upon  consideration  of  petition J  of  com¬ 
plainants  for  rehearing,”  denied  the  petition.  Partic¬ 
ularly  pertinent  here  is  the  statement  of  the  Supreme 
Court  in  Wilbur,  v.  United  States  ex  rel  Kadrie,  281 
U.  S.  206  at  218,  which  reads : 

“  Mandamus  is  employed  to  compel  the  perform¬ 
ance,  when  refused,  of  a  ministerial  duty,  this 
being  its  chief  use.  It  also  is  employed  to  compel 
action,  when  refused,  in  matters  involving  judg¬ 
ment  and  discretion,  but  not  to  direct  th^  exercise 
of  judgment  or  discretion  in  a  particular!  way  nor 
to  direct  the  retraction  or  reversal  of  diction  al- 
readv  taken  in  the  exercise  of  either.’ ’ 

Petitions  for  rehearing  which  have  been  denied  by 
the  Commission  have  been  before  the  courts  ipa  several 
instances.  The  case  of  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  et  cd.  v.  United  States  et  al.,  284  IT.  S.  248, 
particularly  relied  upon  by  Appellants  was  ^n  appeal 
from  a  decree  of  a  three  judge  district  court  denying 
application  for  a  preliminary  injunction  to  restrain 
the  enforcement  of  an  order  of  the  Interstate  Com¬ 
merce  Commission  prescribing  maximum  i  rates  on 
grain  and  grain  products.  Hearings  before  jthe  Com¬ 
mission  had  extended  over  a  year,  the  record  Vfas  closed 
September  22,  1928,  and  after  protracted  Argument 
the  matter  was  submitted  to  the  Commissicjn  for  de¬ 
cision  on  July  1,  1929;  the  first  report  and  orjler  of  the 
Commission  was  made  July  1,  1930.  In  September, 

1930,  the  railroads  petitioned  for  a  rehearing;  the  pe¬ 
tition  was  denied  in  November,  1930.  A  further  peti¬ 
tion  for  rehearing  was  presented  on  February  18, 

1931,  and  this  petition  was  denied  on  March  3,  1931. 
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On  April  10,  1931,  the  Commission  made  a  supple¬ 
mental  report  and  order,  modifying-  and  supplement¬ 
ing  in  certain  particulars  its  original  report  and  order, 
and  provided  that  the  order  as  thus  modified  should 
become  effective  on  June  1,  1931.  In  discussing  the 
petition  fof  rehearing  as  filed  with  the  Commission,  the 
Court  (p.  256)  outlines  the  detailed  representations 
made,  in  affidavits,  by  the  carriers  and  stated  that  in 
support  of  the  allegations  as  to  changed  conditions  the 
petitioner  had  submitted  many  other  facts  and  statisti¬ 
cal  tables  of  traffic  and  revenues  (pp.  256,  257).  No  re¬ 
ply  to  theSe  allegations  was  filed  with  the  Commission. 
The  Court  then  said  that  between  September,  1928,  and 
March,  1931,  economic  conditions  throughout  the  coun¬ 
try  had  so  changed  that  it  should  take  judicial  notice 
thereof,  as  it  was  4  L  the  outstanding  contemporary  fact, 
dominating  thought  and  action  throughout  the  coun¬ 
try”  (p.  260);  and  it  further  said  (p.  262)  “This  is 
not  the  usual  case  of  posible  fluctuating  conditions, 
but  of  a  changed  economic  level’ \  In  concluding,  the 
Court  said  (p.  262) : 

“In  the  instant  proceeding,  the  hearing  ac¬ 
corded  related  to  conditions  which  had  been  radi¬ 
cally  changed,  and  a  hearing,  suitably  requested, 
which  would  have  permitted  the  presentation  of 
evidence  relating  to  existing  conditions,  was  de¬ 
nied.  We  think  that  this  action  was  not  within 
the  permitted  range  of  the  Commission’s  discre¬ 
tion,  but  was  a  denial  of  right.  The  order  of  the 
Commission  which  was  thus  made  effective,  and 
the  ensuing  supplemental  order,  cannot  be  sus¬ 
tained.  ’  ’ 

The  situation  presented  in  the  above  case  is  vastly 
different  from  that  of  the  petition  here  under  considera- 
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tion.  There  the  railroads  had  been  ordered  to  establish 
certain  rates  which  seriously  affected  their  revenues 
and  financial  position ;  mandamus  was  not  involved,  but 
on  the  contrary  an  application  to  restrain  enforcement 
of  an  order  requiring  action,  because  the  requirement 
infringed  the  constitutional  rights  of  the  railrpads.  No 
such  situation  appears  in  respect  of  the  Appellants 
herein ;  their  complaints  were  heard  and  dismissed,  the 
cases  were  reopened  and  argued  before  the  entire  Com¬ 
mission  and  the  former  report  and  findings  confirmed, 
and  a  few  weeks  later  a  second  petition  for  Reopening 
and  rehearing  ^vas  considered  and  denied.  No  [economic 
upheaval  had  taken  place  such  as  the  Court  recognized 
in  the  Santa  Fe  case. 

The  petition  for  rehearing  as  filed  with  the!  Commis¬ 
sion  by  the  Appellants  herein  contains  no  sujih  allega¬ 
tions  and  no  such  supporting  affidavits  as  were  set 
forth  in  the  Santa  Fe  case ;  the  statements  iii  the  peti¬ 
tion  as  to  44  a  fundamental  change  in  the  effect  of  the 
rates  on  the  movement  of  the  potato  crop” [were  un¬ 
qualifiedly  denied  in  the  reply  to  the  petition,  and  in 
addition  the  reply  set  forth  clearly  that  the  |olume  of 
the  movement  via  Sear  sport,  from  the  beginning  of  the 
then  shipping  season  (1934)  to  the  time  of  fifing  reply, 
had  been  greater  than  in  any  previous  shipping  sea¬ 
son.  This  Court  can  consider  the  Commissioji’s  denial 

i 

of  the  petition  for  rehearing  only  on  the  ba^is  of  that 
which  was  before  the  Commission;  the  Court  cannot 
go  behind  that  record,  or  outside  of  that  record,  or  con¬ 
sider  facts  not  before  the  Commission.  No  court,  in 
any  proceeding,  lawfully  can  hold  the  actibn  of  the 
Commission  to  be  arbitrary  by  basing  its  decision  on 
facts  not  before  the  Commission. 
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But  the  decision  in  the  Santa  Fe  case,  which  involved 
solely  an  application  (based  on  the  Commerce  Court 
Act  of  June  18,  1910,  as  amended)  to  enjoin,  set  aside 
and  annul  orders  of  the  Commission,  has  been  held  not 
to  be  a  criterion  except  under  the  exceptional  circum¬ 
stances  which  existed  therein,  and  it  clearly  contains 
not  the  slightest  authority  for  issuing  a  writ  of  manda¬ 
mus. 

Northern  Pacific  Ry.  Co.  v.  United  States,  60 
Fed.  (2nd)  302. 

The  above  case  was  an  application  for  a  preliminary 
injunction  to  restrain  the  Commission  from  enforcing 
an  order  reducing  rates,  and  the  railroads  alleged  that 
a  fair  hearing  had  not  been  granted  and  that  the  Com¬ 
mission  had  abused  its  discretion  in  refusing  to  reopen 
the  case  and  receive  proof  of  changed  economic  condi¬ 
tions.  The  record  before  the  Commission  was  closed 
January  15,  1930,  the  case  was  argued  in  October  1930, 
and  an  order  of  the  Commission  reducing  the  rates  was 
made  December  1,  1931,  to  become  effective  March  15, 
1932;  on  February  3,  1932,  after  the  decision  in  the 
Santa  Fe  case,  petition  was  filed  with  the  Commission 
asking  that  it  vacate  or  postpone  the  effective  date  of 
the  order,  grant  a  rehearing  and  reconsideration,  and 
reopen  the  proceedings  for  the  taking  of  further  evi¬ 
dence  to  permit  a  showing  of  changed  conditions ;  this 
petition  was  denied  by  the  Commission  on  March  7, 
1932.  The  petitioners  contended  before  the  three-judge 
court  that  the  hearing  granted  was  inadequate  and 
manifestly  unfair,  and  that  the  conduct  of  the  proceed¬ 
ings  by  the  Commission,  and  its  action,  was  so  arbi¬ 
trary  and  unreasonable  as  to  amount  to  a  denial  of  due 
process  of  law;  it  specifically  was  alleged  that  the  ac- 
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tion  of  the  Commission — in  denying  petitioJi  for  re¬ 
opening  and  rehearing — was  so  arbitrary  aijd  unrea¬ 
sonable  as  to  render  its  order  void.  The  thfee-judge 
court,  after  discussing  the  Santa  Fe  case  and  following 
the  decision  in  that  case,  held  that — because  of  the 

'  I 

Commission’s  denial  of  the  petition  to  reopen  on  the 
ground  of  changed  conditions — the  order  could  not  be 
sustained  and  should  be  enjoined. 

The  decision  of  the  lower  court  was  reviewed  by  the 
Supreme  Court  of  the  United  States  and  the  action  of 
the  lower  court  unqualifiedly  reversed : 

United  States  et  al.  v.  Northern  Pacific  Ry.  Co. 
et  al.,  288  U.  S.  490.  j 

The  Supreme  Court  specifically  referred  tcj,  and  an¬ 
alyzed  its  decision  in  the  Santa  Fe  case  and  said  (p. 
492): 

“That  case,  however,  exhibited  a  substantially 
different  state  of  facts.  ’  ’ 

and  again  at  page  494 : 

4  ‘  The  Commission  is  not  bound  to  allow  existing 
unreasonable  rates  to  stand  solely  because  revi¬ 
sion  will  in  some  degree  adversely  affect  carriers 
suffering  from  economic  depression.  The  decision 
in  the  Santa  Fe  case  is  not  to  be  extended  to  re¬ 
quire  a  rehearing  in  every  rate  case  foij  changed 
economic  conditions,  however  insignificant  the  ef¬ 
fect  of  the  order  on  carrier  revenue.  The  rule  an¬ 
nounced,  while  intended  to  safeguard  substantial 
rights  of  the  railroads,  may  not  be  invoked  where 
its  application  would  disenable  the  Commission  to 
protect  the  interest  of  the  public.  ’ ’ 

The  case  of  Mississippi  Valley  Barge  Line  Co.  v. 
United  States ,  et  al,  4  Fed.  Supp.  745,  involved  an  ap- 
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plication  to  enjoin  orders  of  the  Interstate  Commerce 
Commission,  and  it  was  alleged — among  other  things — 
that  (a)  the  Commission  ignored  the  policy  of  Con¬ 
gress  as  stated  in  the  Transportation  Act,  (b)  the  pro¬ 
posed  rates  would  result  in  irreparable  injury  and 
damage  to  the  petitioner  and  (c)  the  denial  by  the 
Commission  of  the  petitioner’s  application  for  a  re¬ 
hearing  amounted  to  a  denial  of  a  fair  hearing.  The 
application  was  dismissed,  and  at  p.  748  the  Court 
said: 


“The  petitioner’s  contention  with  respect  to  the 
denial  of  its  motion  for  a  rehearing  on  the  ground 
of  changed  economic  conditions  is  sufficiently  an¬ 
swered  by  the  language  of  the  Supreme  Court  in 
United  States  v.  Northern  Pacific  Railway  Com¬ 
pany,  *288  U.  S.  490,  494.” 

The  above  case  later  came  before  the  Supreme  Court 
of  the  United  States,  Mississippi  Valley  Barge  Line  Co. 
v.  United  States  et  al,  292  U.  S.  282,  and  in  affirming  the 
decision  of  the  lower  court,  the  Supreme  Court  said 
(p.  289) : 

“Nor  is  there  substance  to  the  contention  that 
discretion  was  abused  by  denying  a  rehearing. 
United  States  v.  Northern  Pacific  By.  Co.,  288  U.  S. 
490,  494.” 

Se  also — 

Railway  Express  Agency ,  Inc.,  et  al  v.  United 
States  ( Interstate  Commerce  Commission  et 
al,  ( Interveners ),  6  Fed.  Supp.  249. 

In  Interstate  Commerce  Commission  v.  United  States 
ex  rel  Members  of  the  Waste  Merchants  Association  of 
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New  York,  260  U.  S.  32,  it  appears  (p.  33)  that  the 
Commission,  after  extensive  hearings,  filed  a  report 
embodying  its  finding  of  fact  and  conclusions  and 
entered  an  order  dismissing  the  complaint;  it  subse¬ 
quently  denied  a  petition  for  rehearing,  bdsed  upon 
alleged  errors  in  conclusions  of  fact  and  ofj  law  and 
on  newly  discovered  evidence.  Mandamus  was  sought 
in  the  Supreme  Court  of  the  District  of  Coluknbia ;  the 
petition  was  dismissed.  This  Court  reversed  the  lower 
court,  but  the  Supreme  Court  of  the  United  States 
held  that  the  Court  of  Appeals  was  in  error  end  that  a 
writ  of  mandamus  could  not  be  issued;  this  decision 
was  reached  in  spite  of  the  petition  for  rehearing. 

These  decisions  demonstrate  beyond  doubt  that  the 
Commission  in  no  way  failed  to  grant  a  fulj  and  fair 
hearing  and  did  not — on  the  record  presented  to  it — 
abuse  its  discretion  in  denying  the  petition  bf  Appel¬ 
lants  herein  for  reopening  and  rehearing. 

VIII. 

EXCLUSION  OF  EVIDENCE  AND  DENIAL  OF 
APPELLANTS  MOTION  FOR  SPECIi^L  FIND- 
INGS  OF  FACT  AND  CONCLUSIONS  OF  LAW. 

The  Appellants  complain  of  the  action  of  the  court 
below  in  rejecting  proffered  testimony  with  Respect  to 
the  effect  of  the  assailed  rates  upon  the  moVement  of 
potatoes  subsequent  to  the  final  order  of  the  Commis¬ 
sion.  There  was  no  duty  resting  upon  the  Commission 
to  vacate  its  previous  order  and  receive  this  Additional 
evidence.  The  statute  specifically  provides  that  the  re¬ 
opening  of  a  case  is  a  matter  solely  within  the  discre¬ 
tion  of  the  Commission.  To  have  received  ahd  consid- 
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ered  the  proffered  testimony  would  have  resulted  in 
the  substitution  of  the  judgment  of  the  court  below  for 
that  of  the  Commission — and  that,  too,  in  respect  of  a 
matter  the  decision  of  which  is,  by  statute,  delegated 
exclusively  to  the  Commission. 

As  frequently  held  by  this  Court  and  the  Supreme 
Court  of  the  United  States,  the  action  of  the  Commis¬ 
sion  is  not  reviewable  in  a  mandamus  proceeding.  To 
have  admitted  the  proffered  testimony  would  have  vio¬ 
lated  that  rule  of  evidence  which  excludes  testimony 
with  respect  to  conditions  occurring  subsequent  to  the 
trial,  except  for  the  purpose  of  the  motion  for  new  trial, 
the  granting  of  which  is  always  a  matter  of  discretion 
with  the  trial  justice.  The  testimony  was  also  objec¬ 
tionable  on  the  ground  that  it  was  irrelevant  to  the 
single  issue  presented,  to-wit,  whether  the  Commission 
had  violated  the  statute  by  refusing  to  take  jurisdic¬ 
tion  and  decide  the  cause. 

The  contention  of  Appellants  that  the  court  erred  in 
excluding  the  tentative  determination  of  excess  income 
of  the  Bangor  &  Aroostook  Railroad  (appellant’s  brief, 
pp.  102,  103)  is  believed  to  be  equally  without  merit. 
Admittedly  the  determination  was  tentative  only,  and 
no  final  determination  was  ever  made.  This  tentative 
determination  was  not  in  evidence  before  the  Commis¬ 
sion,  and  by  its  own  rule  it  is  provided  that  such  deter¬ 
minations  and  proposed  reports  are  neither  admissible 
in  evidence,  nor  may  they  be  referred  to  in  brief  or  oral 
argument.  It  is  also  obvious  that  the  proffered  testi¬ 
mony  was  irrelevant  to  the  issue  presented  for  decision. 

The  motion  of  Appellants  to  vacate  the  judgment 
was  not  filed  until  more  than  three  weeks  after  the  gen¬ 
eral  findings  had  been  made,  and  more  than  three  weeks 
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after  judgment  had  been  entered.  The  judgment  was 
vacated  December  20,  1935,  and  appellants  granted 
leave  to  file  a  motion  for  special  findings  of  fact  and 
conclusions  of  law.  After  argument  on  January  10, 
1936,  the  motion  was  denied.  Does  it  not  necessarily 
follow  that  the  legal  status  of  this  motion  wa,s  that  of 
one  addressed  to  the  discretion  of  the  court,  4nd  hence 
the  only  question  open  for  consideration  here  is 
whether  the  court  below,  in  denying  the  motion,  abused 
its  discretion! 

There  appears  to  be  no  statute,  rule  of  court],  or  prac¬ 
tice  requiring  the  court  below  in  a  common  l^w  action 
to  make  special  findings  of  fact,  special  findings  of  un¬ 
contradicted  facts,  or  rulings  on  submitted  propositions 
of  law.  It  Avould  seem  to  follow  that  when  ^:he  court 
has  made  a  general  finding  there  is  nothing  farther  to 
be  done  unless,  in  the  exercise  of  its  discretion,  after 
motion  or  on  its  own  initiative,  the  court  should  set. 
aside  its  general  finding  and  make  special  findings  and 
rulings.  In  the  instant  case,  the  court  refused  so  to  do. 
The  situation  seems  very  different  from  that  which 
would  exist  had  the  request  for  the  findings  and  rul¬ 
ings  been  made  during  the  trial,  or  before  thp  general 
finding  of  the  court  had  been  entered ;  but  even  in  such 
circumstances  the  action  of  the  court  in  refusing  to 
make  special  findings  and  rulings  would  amount  to 
nothing  more  than  the  exercise  of  judicial  discretion, 
not  reviewable  on  appeal. 
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IX. 

CONCLUSION. 

It  accordingly  is  submitted  that  the  action  of  the 
court  below  in  dismissing  Appellants’  petition  was 
right  and  should  be  affirmed. 

Respectfully  submitted, 

Bangor  and  Aroostook  Rail¬ 
road  Company,  et  al.. 

By  Henry  J.  Hart, 

Joseph  T.  Sherier, 

Their  Attorneys. 


